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PITTMAN, CHIEF JUSTICE, FOR THE COURT:
1.  Asthelowes bidder, Gannett Rivers Sates Publishing Corp. db/a The Clarion-Ledger was
awarded by the Jackson City Coundil the contract to publishlegd naticesfor 2002. On apped,, the Hinds
County Circuit Court granted atemporary resraining order infavor of The Jackson Advocate (and its

publisher Charles Tisdde), the second lowest bidder. Following ahearing, the circuit court ruled that The



Clarion-Ledger submitted an unqudified bid; and, therefore, The Jackson Advocate wasthelowest
quelified bidder.
2. ThisCourt granted The Clarion-Ledger’s Mation for Stay of Judgment Pending Apped. We
reverse and render on the sole issue presented on apped.

FACTS
13.  On December 6, 2001, the City of Jackson published notice thet it was taking bids for the 2002
contract to publishlegd natices: Thedity recaived three bids (1) The Clarion-Ledger/Focus section
(NE, NW & S), (2) The Jackson Advocate, and (3) The Mississippi Link. The*Focus’ isasection
induded in Thursday edition of The Clarion-Ledger sold in Jackson.
4. Thedty coundl consdered bidsduring two megtings. On December 27, 2001, Coundilmen Stokes
argued that the“Focus’ section of The Clarion-Ledger wasafreeinsart, which could not qudify under
the datute governing legd natices See Miss. Code Ann. § 13-3-31 (Rev. 2002). Responding,
representativesfor The Clarion-Ledger noted thet one cannot subscribe to the“Focus”  After atwo-
to-two vote with three members aostaining, the coundl decided to condder the matter again during its
January 2, 2002, meting.
.  Thecoundl again conddered theissue of whether the* Focus® was afreeinsart on Jenuary 2. At
thismeeting, theadvertisng director forThe Clarion-Ledger director, Tom Privett, spokeand submitted
andfidavit atteding thet theonly way to get the” Focus’ wasto buy The Clarion-Ledger andthet every
copy of The Clarion-Ledger s0ld in Jackson contains a “Focus’ section. He equated the “Focus’
section to other sections such as the Sports or Business. He submitted a copy of the“Focus’ and noted
that it carriesThe Clarion-Ledger’ smasthead onitsfront page. Based onthis, thedity council avarded

the contract to The Clarion-Ledger/Focus.



6.  OnJanuary 14, 2002, The Jackson Advocate filed a bill of exceptions and a motion for a
temporary resraining order enjoining the ity from publishing legd advertissmentsin any newspaper other
thanThe Jackson Advocate until after itsgpped. Themoation wasgranted, and thedrcuit court reviewed
the matter pursuant to Miss. Code Ann. 8 11-51-75 (Rev. 2002).
7.  AttheFebruary 6, 2002, hearing, the drcuit court reviewed the coundl’ s decison and, despite
objectionsthat such review be limited to the record, the court heard additiond tetimony. Ultimetdy, the
areuit court held thet the* Focus’ wasnot asectionof The Clarion-Ledger. Spedificdly, theorder cited
the following reesons
1 the“Focus’ isnot identified by aletter (eg. B- “Metroand Sate’; C- “Business);
2. the“Focus’ is contained in al Thursday newspapers (true sections are contained
in each and every newspaper ddivered or sold); and
3. the lack of consgtency (there are three different versons of the “Focus’- NE,
NW and S).
Accordingly, thecourt required that the™ Focus’ independently satisfy therequirementsof Miss. Code Ann.
813-3-31. Findingthe*Focus’ an unqudified bidder, the court held that The Jackson Advocate was
the lowest qudified bidder.

STANDARD OF REVIEW

18.  Circuit court review hereisredricted. The“[d]ecigons or ordersof municipdity areto beuphed
unless the order was unsupported by subgtantid evidence; [ Jarbitrary or capricious, [ Jbeyond the
munidpelity’s scope or powers, or violated the condtitutiond or Satutory rights of the aggrieved party.”
FalcoLime, Inc.v. Mayor & Aldermen of City of Vicksburg, 836 So.2d 711, 721 (Miss. 2002);
Fondren North Renaissancev. Mayor & City Council of City of Jackson, 749 So0.2d 974, 979-
80 (Miss. 1999) (“A decison by alocd governing board is presumed valid, and the burden is upon the

personseskingtostitagde...”). Likewise solong asthegoverning body'sdecisonis'farly debateble”



we are without authority to supplant the municipdity’s legidative action. McWaters v. City of Biloxi,
591 So0.2d 824, 827 (Miss. 1991); Mathisv. City of Greenville, 724 So.2d 1109, 1112 (Miss. Ct.
App. 1998). See also Barnes v. Bd. of Supervisors DeSoto County, 553 So.2d 508, 510-11
(Miss. 1989) (nating the didtinctive trestment accorded to legidative acts as opposed to adjudicaive acts).
ANALYSS

9.  “[Thig Court does not pass upon the wisdom of the action of members of the mayor and city
coundl in performing their discretionary, legidaive acts” Fowler v. City of Hattiesburg, 196 So.2d
358, 362 (Miss. 1967). We reverse the decison of the circuit court for the following two reasons: Frg,
in reviewing the city coundl’s decison, the arcuit court abusad its discretion. Second, the dircuit court
incorrectly conduded that the “Focus’ was not a section of The Clarion-Ledger and thusincorrectly
required that it independently satisfy the publication requirementsas st forthin Miss. Code Ann. 813-3
31

110.  According to Miss. Code Ann. § 11-51-75, any person aggrieved by the decison of municipa
authoritiesmay apped to thecircuit court. Asnoted, judicid review islimited. Intheingant case, theissue
was farly debatable and, in fact, was debated during two meetings. Representatives from both The
Clarion-Ledger and The Jackson Advocate werepresant a themedtings: Significant isthe efidavit
submitted by Thomas Privett, which addresses the issue of whether the “Focus’ is a section of The
Clarion-Ledger.

11.  Privett presanted severd judtifications for conduding that the “Focus’ isasection, induding: (1)
it is not availdble free (2) it is no different than other sections of the pgper such as the “ Sports” or
“Clasdfieds’; (3) it may only be acquired through the purchase of The Clarion-Ledger; and (4) each
Thursday paper 0ld in Jackson contains a “Focus’ section, ether NE, NW or South, dl of which will
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publishnotices. Further, he noted that the NE, NW or South versons of the “Focus’ were three of five
zoned sections published on Thursday and thet the other two, The Madison County Herald and The
Clinton News, may beindependently purchased. Unlikethe*Focus’, The Madison County Herald
and The Clinton News papers have separate rate cards and ad contracts.
112.  Therecord reflects that councl membershad severd questionsconcarning thisissue. Satisfied by
the responses, and after being advised by itslegd department, the coundil found The Clarion-Ledger
to be the lowest qudified bidder. Accordingly, we find no bass for the drcuit court to reverse the city
coundil.
113. Inadditiontoitsabuseof discretion, thedircuit court misgpplied thelaw. Thedecison of thedrcuit
court hinged on its determination that the “Focus’ wasnat part of The Clarion-Ledger. Diginguishing
the "Focus' from the Clarion-Ledger, the drcuit court required thet the "Focus' independently satisy
§13-3-31, which it cannot do.
14. Section 13-3-31 datesin rlevant part:
(1) Whenever it is reguired by law that any summons, order, dtation, advertisement or
other legd natice shdl be published in anewspgper in thisgate, it Sdl meen, in addition
to any other requirements impased by law, publication in some newspgper which:
(@ Maintainsagenerd drculaion predominantly to bonafide paying subscribers
within the palitical subdivison within which publication of such legd notice is
required. The tem "gengd draulaion” means numgicdly subdantid,
geographicaly widespread, demographicaly diverdfied drculaion to bona fide
paying subscribers. In no event shdll the term "generd drculaion” be interpreted
to require that legd notices be published in a newspaper having the grestest
drculaion. The term "bona fide paying subscribers' means persons who have
subscribed @ a subsiption rate which is not nomind, whether by mall
subscriptions, purchases through dedlersand carriers, street vendorsand counter
Hlers, or any combination thereof, but shdl not indude free drculaion, sdles a

atoken or nomind subscription priceand salesin bulk for purposes other then for
redefor individud subscribers



(b) Mantansalegitimete lig of its bona fide paying subscribers by the following
caegories where goplicable:

() Mal subscribers

(i) Dedersand carias ad

(i)  Street vendors and counter sdlers.

(©) Isnat published primerily for advertisng purpases and has not contained more
than saventy-five percent (75%) advertiang in more than one-hdf ( %2) of its
issues during the period of twelve (12) monthsnext prior to thefirgt publication of
any legd natice therain, exduding sparate advertisng supplements insarted into
but separatdly identifiable from any regular issue or issues

(d) Has been ettablished and published continuoudy for & leest twelve (12)
months next prior to thefirgt publication of such matter to be published, isregularly
issued a gated intervas no less frequently than once a week, beers a date of
issue, and isnumbered consacutively; provided, however, thet publication onlegd
holidays of this Sate or of the United States and on Saturdays and Sundays shdll
not be required, and fallure to publish not more than two (2) regular issuesin any
cdendar year shdl nat disqudify a paper atherwise qudified.

() Isissued fromaknown office of publication, which shdll bethe principd public
busness office of the newspgper and need not be the place a which the
newspaper'sprinting pressesarephyscaly located. A newspaper shall bedeemed
to be"published” & the place where its known office of publication islocated.

(f) Isformed of printed sheets [..]

(9 Is originaed and published for the dissamination of current news and
intdligence of varied, broad and generd public interest, announcements and
notices, opinions as editorids on aregular or irregular beds and advertisng and
misodlaneous reeding meatter.

(h) Isnot designed primarily for freedrculation or for dirculaion a nomind rates

(2) "Newspgper," as used in this section, shdl not indude a newspaper, publication, or
periodicd which is published, sponsored by, is directly supported finendadly by, or is
published to further theinteretsof, or isdirected to, or hasadirculation restricted inwhole
or in pat to any particular sect, denomination, labor or fraternd organization or other
specid group or dassof dtizens, or which primarily containsinformation of a spedidized
neture rather than information of varied, broad and generd interest to the generd public,
or whichisdirected to any particular geographica portion of any given palitica subdivison
within which publication of such legd natice is required, rather than to such palitica
subdivison as awhole. No newspgper otherwise qudified under this section shdl be



disqudified from publishing legd naticesfor the sole reason that such newspeper doesnot

have as great a drculaion as some other newspaper publishing in the same politica

subdivigon.
Miss. Code Ann. § 13-3-31 (Rev. 2002).
15,  Section 13-3-31 smply defines a newspgper and provides the criteriaa newspgper must stify
in order to publish legd notices It does not spesk to the law for determining when a section of a
newspaper istreated as a separate and independent newspgper. Consequently, 8§ 13-3-31 isnot thelaw
in determining whether the "Focus' is part the Clarion-Ledger. With no Missssippi law on point, we are
assged by the decison of the Alabama Supreme Court in Gulf Coast Media, Inc. v. Mobile Press
Register, Inc., 470 So0.2d 1211 (Ala 1985).
116. InGulf Coast Media, the court consdered whether The Bal dwin People was qudified to
publish legd natices | d. a 1213. Published weekly, The Bal dwin People drculaed asan insart inthe
Thursday editionsof The Mobile Register andThe Mobile Press. 1d. a 1212. Consumerscould not
subscribe to or purchase The Bal dwin Peopl e by itsdlf, and it was not drculated independently. 1d. at
1214. The court held that The Bal dwin Peopl e log its Satus as a newspaper when it was insarted into
and digributed with a parent newspaper. Therefore, it did not qudify asa*newspaper” for the purposes
of the legd notice datute. 1 d. at 1214. Further, the court noted that since it was inserted into, and
didributed dong with, ancther publication The Baldwin People wasan “integrd part” of anewspaper
rather then anewspaper inand of itsdf. 1d. Applyingthehaldingfrom Gulf Coast Media, I nc., wefind
thet the“Focus’ isan integrd part of The Clarion-Ledger.
f17. Thereisno evidence that the “Focus’ is anything other than atypicd section of The Clarion-

Ledger. It isnot sold or digributed independently. The fact thet it is not identified by a letter is



subordinateto thefact that the section bears The Clarion-Ledger’s magthead. Further, irrdevant isthe
fact thet the“Focus’ isonly contained in copies sold in Jackson.  Section 13-3-31 does not require thet
the natice be contained in dl copies, even if outside the rlevant politica subdivision.

118.  For the above reasons, we find that the dircuit court ered in ruling thet the "Focus' was not a
sctionof The Clarion-Ledger.

CONCLUSON

119. Though813-3-3lisrdevart, itisnot controllingintheingtant matter. Wehold thet the circuit court
abusd its discretion and erred as a matter of law in determining that “Focus’ was not a section of The
Clarion-Ledger. We revarsethedrcuit court'sjudgment, and we render judgment here rendaing the
decisonby the Jackson City Coundil thet The Clarion-Ledger/Focus wasthelowest qudified bidder.
120. REVERSED AND RENDERED.

SMITH, PJ., WALLER, COBB AND CARLSON, JJ., CONCUR. GRAVES, J.,

DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY McRAE, P.J., AND
EASLEY,J. DIAZ,J.,NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:

721. Because| find thet the drcuit court’ s decison was correct, | respectfully dissent.

22. TheClarion Ledger arguesthat the City Coundl’s decdson thet the Focusisasection of The
Clarion Ledger was supported by substantid evidence and thet the sandard of review reguires the
afirmanceof the City Coundl’ sdecison. The City Coundl dso arguesthat thestandard of review requires
afirmance of the City Coundl’ sdecison if it wasfairly debatable and supported by subgtantia evidence.

The City Coundl further contends thet it goplied the rdevant law to the fadts, it reviewed dl of the



information submitted by the bidders and thet it in no way acted arbitrarily or cgpricioudy in meking its
decigon.
123.  “Thescopeof areviewing court islimited in examining theactionsof amunicipal board. Theorder
of the governing body of amunidpdity may not besst asdeif itsvdidity isfairly debatable. Such an order
may not be st adde by a reviewing court unless it is dearly shown to be arbitrary, cgpricious, or
discriminatory or is illegd or without subgtantid evidentiary bess” Sunland Pub. Co. v. City of
Jackson, 710 So0.2d 879, 881-82 (Miss. 1998); City of Jackson v. Capital Reporter Publ'g Co.,
373 S0.2d 802, 807 (Miss. 1979).
Here, the crcuit court reversed the order of the City Coundil awarding thelegd publication contrect tothe
Clarion Ledger/Focus on the bassthet the City Coundl failed to meke spedific findings of fact asto
whether the Focus qudified as a newspaper under Miss. Code Ann. § 13-3-31 (Rev. 2002).
24. Theinterpretation of adaute isaquestion of law and reviewed de novo. 32 Pit Bulldogs &
Other Property v. County of Prentiss, 808 So.2d 971, 973 (Miss. 2002). The gpplicable principles
of gatutory interpretation and condruction are wedl established. “If a Satute is not ambiguous, the court
should gpply the plain meaning of the Satute” However, in the event of ambiguity, “this Court'sgod isto
discernthelegiddiveintent.” Sykesv. State, 757 So.2d 997, 1000 (Miss. 2000). “[I]n determining the
legidative intent, this Court may look nat only to the language used but dso to its higorica background,
its subject matter, and the purposes and objects to be accomplished.” 32 Pit Bulldogs & Other
Property, 808 So.2d at 973-74.
125. Miss Code Ann. 8§ 13-3-31 setsforth the publication requirements thet a
newspaper must meet to qudify asavdid publisher of legd notices

(1) Wherever it is required by law thet any summons, order, citation, advertissment or
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other legd natice shl be published in a newspgper in this gate, it shall meen, in addition
to any other requirements impasad by law, publication in some newspgper which:

(a) Maintains a general circulation predominantly to bona fide paying
subscriberswithin the political subdivision within which publication of such
legal noticeisrequired. Theterm "generd dreulaion” means numericaly subdantid,
geographicdly widespread, demogragphicaly diversfied drculation to bona fide paying
subscribers. In no event shdl the term "generd dirculaion” be interpreted to require thet
legd natices be published in anewspaper having the grestest dirculaion. Theterm "bona
fide paying subscribers' means personswho have subscribed a asubscription rate which
is not nomind, whether by mail substriptions, purchases through deders and carriers,
Sreet vendors and counter sdlers, or any combinaion thereof, but shdl nat indude free
creulaion, sdesa atoken or nomind subscription price and salesin bulk for purposes
other then for resde for individud subscribers

(b) Maintains a legitimate list of its bona fide paying subscribers by the
following categories where applicable:

(1) Mall subsribers,

(i) Dedersand carriers, and

(i) Strest vendors and counter Hlers.

(©) Isnot published primearily for advertisng purposes and has not contained more then
seventy-five percant (75%) advertisng in more than one-hdf (%) of itsissues during the
period of twelve (12) months next prior to the firg publication of any legd notice therein,
exduding separate advertisng supplements insarted into but sparatey identifiable from
any regular issue or issues.

(d) Has been established and published continuoudy for at least twelve (12) months next
prior to the fird publication of such matter to be published, is regularly issued at Sated
intervals no less frequently than once aweek, bearsadate of issue, and is numbered
consecutively; provided, however, that publication on legd halidays of this Sate or of
the United States and on Saturdays and Sundays shdl not be required, and fallure to
publish not more then two (2) regular issues in any cdendar year shdl nat disqudify a
paper otherwise qudified.

(e) Isissued fromaknown office of publication, which sl betheprincipd public business
office of the newspaper and need not be the place a which the newspaper's printing
presses are physicaly located. A newspgper shdl be deemed to be "published” a the
place where its known office of publication is located.

(f) Isformed of printed sheets However, theword " printed” doesnat includereproduction
by the sendil, mimeogragph or hectograph process.

(9) Is originated and published for the dissemination of current news and inteligence of
varied, broad and generd publicinterest, announcementsand natices, opinionsaseditorids
onaregular or irregular basis, and advertisng and miscdlaneous reeding métter.

(h) Isnot desgned primaxily for free drculation or for drculaion a nomind retes.

Miss. Code Ann. 8 13-3-31(1) (Rev. 2002) (emphasis added).
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126. ThisCourt hasnot hed occasonto interpret thisstatute on the basis of whether aninsartinaparent
newspaper qudifies as a“newspaper” as defined by Miss. Code Ann. § 13-3-31. Inthisingance, an
Alabama Supreme Court caseisilludraive. InGulf Coast Media, Inc. v. Mobile Press Register,
Inc., 470 So.2d 1211 (Ala 1985), Gulf Coagt Media brought an action againgt the Mobile Press
Register to determine whether the publication known asthe Bal dwin Peopl e was qudified to publish
legdl advertisngin Badwin County. TheBal dwin Peopl e, published weekly, wasowned by theMohile
Press and was draulaed in the Thursday edition of the Mobile Register (morning paper) and the
Mobile Press (afternoon paper).

127.  Alabama slegd notice gatute, Ala. Code § 6-8-60 (1975), Sated in pertinent part:

[A]ll publications required by any law, mortgage or other contract to be published in a

newspaper mugt be published in any newspgper printed in the English language which hes
agenad drculdion in the county, regardless of wherethe paper isprinted, if the principd
editorid office of the newspgper islocated within the county and which newspeper shdl
have been mailed under the second dlass mailing privilege of the United States postd
sarvice from the pogt office whereit is published for a least 51 weeks ayear.

128. The Alabama Supreme Court found that an inserted publication such as the Baldwin People
loses it Satus as anewpgper, for the purposes of legd publication, when it isinserted into and digtributed
withthe parent newspaper. 470 So.2d at 1214. The court aso conduded thet theBal dwin People was
anintegrd part of a newspaper, and not a newspaper itsalf, because a consumer could not subscribe to
or purchese it, and because it had no drculaion of its own, other than in conjunction with the Mobile
papers. Moreover, the Alabamacourt discussed Friedman's Expressv. Mirror Transp. Co., 71
F. Supp. 991 (D.N.J. 1947), aff'd, 169 F.2d 504 (3d Cir. 1948), which found theat the comic section of
anewspaper is an integrd part that makes up the sum totd of a newspgper. Gulf Coast Media, Inc.,

470 So.2d at 1214 . Friedman’s Express dated:
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All of thismdangeis contained in what are known as gpedid sections of the paper. There

is the advertigng section, the home section, the magazine section, thefinandd section, the

gports section and the news section, each with its gpped to various membersof thefamily.

The collection in its entirety is recognized as a Newspaper and is carried and distributed

as such without distinction as to sections. Each section is thus an integrd part of the

newspaper, made 0 not because it is physcaly folded in anews section, but because it

has assumed the character of the journd of which it is a part; and eech bears & its

mesthead the name of the publication of whichitisapart.
71 F. Supp. & 992. Ancther factor which contributed to the Alabama court’ sfinding thet the Baldwin
Peopl e was asection of the parent newspaper was itsidentification by the section letter G. 470 So. 2d
a 1214.
129. Inthe indant case, the drcuit court found thet the Focus was not a section of the Clarion
Ledger for threereasons (1) the Focus is notidentified by dphabet (i.e, B-Sae\Sate, C-Busness, D-
Sports, E-Southern Style, etc.); (2) the Focus isnat contained in eech newspgper ddivered or sold on
Thursdays, and (3) the Focus is not conagtent (there are three different versons of Focus - Northeast
(NE), Northwest (NW), South (S). After making the prdiminary determingtion thet the Focus is not a
section of the Clarion Ledger, the drcuit court found that the Focus mug independently meet the
requirements of Miss. Code Ann. § 13-3-31 to qudlify as a newspaper.
130. ThisCourt sinitid determinationiswhether the Focus isanintegrd part of theClarion Ledger .
| agreewith thedreuit court'sdeterminaion thet the Focusisnot anintegrd part of the Clarion Ledger .
TheFocus isnot asaction becauseit is not identified by a section letter. Furthermore, the Focus is not
a sction because every subscriber or purchasar cannot obtain an identical and congsent copy of the
FocusonThursdays Threedifferent versonsof theFocus aredissaminated inthe NE, NW, and S. The

area of town where aconsumer resdes or purchasesthe Clarion Ledger determineswhich verson of

the Focus aconsumer will recave.
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181, SncetheFocusisnot anintegrd part of the Clarion Ledger, the Focus hasto qudify asan
independent newspaper under the Satute in order to publish legd notices. The Focus isnot qudified to
publish legd notices becauseit is not anewspaper as defined by Miss. Code Ann. § 13-3-31.

132. Thedauteisnat ambiguous therefore, the plain meaning of the Satute should be gpplied here.
Sanding done, the Focus does not meat the criteria under subsections g, b, and d of Miss. Code Ann.
8 13-3-31. The Focus has no indegpendent generd dirculation. A consumer cannot subscribe to or
purchase the Focus onitsown.  The Focus can only be obtained by subscribing to or purchesing the
Clarion Ledger. For these reasons, the Focus does not meet the qudlifications st forth in the Satute
andis therefore, not qudified as a newspaper to publish legd notices.

133.  Sincethedrcuit court did not err, | would afirmitsjudgment. For the reesons Sated, | find thet
the Focus does not meet the qudifications of Miss. Code Ann. 813-3-31 and respectfully dissent.

McRAE, P.J., AND EASLEY, J., JOIN THISOPINION.
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