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SOUTHWICK, P.J., FOR THE COURT:

1. Frederick Clark was denied post-conviction relief in circuit court. On appedl, Clark aleges that
the sentence he recaived after pleading guilty wasillegd; therefore he should be dlowed to withdraw his
pleaand have his conviction set asde. We disagree and affirm.

FACTS
12. In 1996, Clark pled guilty to separate charges in two different counties within the same judicia

digrict. InPanolaCounty, Clark pled guilty to operating achop shop and recelved asentence of ten years



imprisonment with nine years suspended. Later that same day, Clark pled guilty to a DeSoto County
charge of grand larceny and was sentenced to five years imprisonment, al suspended, to run concurrently
with the Panola County sentence. The word "probation” did not appear in either sentence, but the trid
judge dtated that the "suspension is pending the Defendant's future good behavior." We assume that at
some later time Clark engaged in bad behavior, the suspension of Clark's sentence was terminated, and
Clark was again incarcerated.
13. In April 2002, Clark petitioned for post-conviction rdief. The suspended sentence given him for
grand larceny was said to be illegal because of a Satute that prohibits probation for previoudy convicted
fdons. By virtue of the conviction earlier in the day for operating a chop shop, Clark argues that by the
time of his second pleahe wasaprior felon. Thetrid judge denied dl relief.
DISCUSSION

1. Timeliness
14. The State argues Clark's petition is barred from consideration because it was filed six years
falowing the entry of his guilty plea. The post-conviction relief statute contains a three-year limitation
period. Miss. Code Ann. § 99-39-5(2) (Rev. 2000).
5. Clark assarts that hisright to be free of an illegd sentence is a fundamenta one not subject to a
procedural bar. The Supreme Court hasso found. vy v. State, 731 So. 2d 601, 603 (Miss. 1999). An
argument could be made that it is freedom from an illegdly harsh sentence that is the fundamentd right.
Regardless, we review this clam on the merits.

2. lllegal sentence



T6. Clark complainsthat the offer of asuspended sentencein exchangefor hisguilty pleawasanillegd
inducement. A Missssippi Statute prohibits the suspension of a sentence and granting of probation to
defendants previoudy convicted of afeony.

When it appears . . . that the ends of justice and the best interest of the public, aswell as

the defendant, will be served thereby, such court, intermtimeor in vacation, shdl havethe

power, after conviction or apleaof guilty, except inacasewhere adeath sentenceor life

imprisonment is the maximum penaty which may be imposed or wher e the defendant

has been convicted of a felony on a previous occasion in any court or courts of

the United States and of any dtate or territories thereof, to suspend the imposition or

execution of sentence, and place the defendant on probation as herein provided, except

that the court shal not suspend the execution of a sentence of imprisonment after the

defendant shdl have begun to serve such sentence. In placing any defendant on probation,

the court, or judge, shal direct that such defendant be under the supervision of the

Department of Corrections.
Miss. Code Ann. 8§ 47-7-33(1) (Rev. 2000) (emphasis added).
q7. A justice on the Supreme Court has argued that since the Statute provides that a judge may not
"sugpend the impodition or execution of sentence, and place the defendant on probation as herein
provided," the statute does not prohibit the suspension of a sentence so long as the defendant is not then
placed on formd probation. See Robinson v. State, 836 So. 2d 747, 751-52 (Miss. 2002) (Carlson,
J., concurring). Clark received a suspended sentence in which the probation was informa and
unsupervised. Were we to adopt the concurring opinion's andyss, Clark's sentence would be an
gopropriate one. We therefore examine the reasoning.
18.  What that concurring justice's view would mean is that the legidature wrote a Satute that permits
the suspending of sentences regardless of whether defendants had prior felony convictions. However, the
overdgght provided by the formal probation system would be avalable only to firg-time offenders. If the

defendant had prior felonies, it was the legidature's purpose to dlow the suspending of the sentence and



absolutely to prohibit the placing of that felon within the system for monitoring those on probation.
Sugpension would be possible, but supervison would not.

19. With respect, that is counter-intuitive. There is no discernible purpose as to why a first time
offender who received a suspended sentence would be supervised in the probation system, but someone
withmultiple felony convictions dso could be released early back into society yet could not be supervised.
By consdering the consequences of an interpretation, courts are when reasonably possible to avoid
adopting a meaning that would lead to inexplicable results. Aikerson v. State, 274 So. 2d 124, 127
(Miss. 1973), overruled on other groundsin Conley v. State, 790 So. 2d 773 (Miss. 2001).
Sometimestheresults of apossibleinterpretation may be more extremethan here. Thus, the"Golden Rule"
of datutory interpretation is the avoidance of absurdity. SINGER, SUTHERLAND STATUTORY
CONSTRUCTION 8§ 45.11, p. 61 (5th ed. 1993). Toailing to interpret a statute in a manner that permitsa
judge's desired effect isanatura tendency. Such an interpretation is likely erroneous, though, unlessthe
text will support that the meaning iscongstent with thelegidativedesign. If acourt encounterswhat it finds
to be serendipitous looseness of statutory language, the tightening should be done reasonably as viewed
in the context of the whole statute.

910. Some trid judges may wish to alow suspension of sentencesfor prior felonsin worthy Stuations.
Before deciding that is statutorily permitted, the question is whether the legidature was for some reason
requiring that asuspension be outside the usua probation regime -- not for first-time offenders, but only
for those with multiple felony convictions. Thiswould still be "probationary” because it would provide a
time "period in which a person'sfitness. . . istested.” Definition of "probation,” in AMERICAN HERITAGE
DICT. OF AMERICAN LANGUAGE 1443 (3d Ed. 1992). It just would not be supervised probation, i.e.,

"probationasherein provided” inthe statute authori zing suspended sentences. Miss. Code Ann. §47-7-33



(2) (2002). The suspension would be ended if the felon later proved undeserving. According to the
Robinson concurrence, the terms of the suspension would be that the felon maintain "good behavior.”
Robinson, 836 So. 2d a 754 (quoting from definition of "suspengon of sentence,” BLACK'SLAW DICT.
1363 (6th ed.1990)). It would appear, though, that the "good behavior" phrase taken from the Black's
definition of a sugpended sentenceis not digtinct from but is only a summary of the usudly detalled terms
of probation.

11. TheRobinson concurrence concedes that suspended sentences without formal probation being
imposed are il probationary. What determinesfailureis "bad behavior." We note that the suspended
sentence option without forma probation may be especidly favored in the digtrict in which Clark received
his"good behavior" suspended sentence. That wasdso thedigtrict inwhich the Supreme Court justicewho
wrote the Robinson concurring opinion ably served asacircuit judge. In yet another example from the
tria judgewho sentenced Clark, the Supreme Court held that asentence that was suspended " pending your
future good behavior," in fact created a probationary condition, the violation of which would end the
suspenson.  Tunstall v. State, 767 So. 2d 167, 170 (Miss. 1999). Such sentences result in an
unsupervised probationary suspension. Id. Thisis probation, but it is not "probation as herein provided”
in Chapter 7 of Title 47 of the Code.

f12. The Robinson concurrence concluded that "the prior convicted felony exception applies only
when the sentencing judge is suspending the impaosition of the sentence and placing the defendant on
probation."” Robinson, 836 So. 2d at 855. Thisisamong the grammaticaly supportable trandations of
the datute. Yet it is inexplicable that the legidature would have alowed suspended sentences for dl
offenders, provided that first time offenders coul d serve them within the supervision of the probation system,

and absolutdly prohibited any supervison of the repeat offenders even when their suspensions were



contingent, i.e, "probationary.” We should not "convict the legidature of unaccountable capriciousness.”
Kellumv. Johnson, 237 Miss. 580, 587,115 So. 2d 147, 150 (1959).
113. Themgority in Robinson did not addresstheissuesraised in the concurring opinion but decided
the case under a different andyss that we review below. The view of the Robinson concurrence, even
if congstent with sometrid court's practice, is unpersuasive. We conclude that the proper interpretation
of section 47-7-33 is that it prohibits the suspending of a prior felon's new sentence and it prohibits the
giving of probation "as provided herein” to aformer felon. 1t does not require that both be done beforethe
datute is violated. Thus even if unsupervised probation for a prior felon is not literdly banned by this
statute, a suspended sentenceis. Wenotethat if a"suspenson” has no probationary conditionsthat could
cause the entire sentence to be served, then andyticaly no part of the sentence has been provisondly
withdrawn to shadow the felon theredfter. If there is a part that will not be served no matter how
egregioudy crimina the defendant's future conduct might be, then that part is not suspended, it is ended.
114.  We turn now to the Robinson mgority. It found that a sentence could be suspended and
probation given despite the defendant's two prior felony convictions. This was the reasoning:

While Robinson was indicted as a habitual offender, what occurred in the trid court on

November 21, 1996, wasacommon occurrencerepeating itsalf numeroustimesevery day

inour trid courts-a defendant who was indicted as an habitua offender was alowed,

through the plea-bargaining process, to plead as a "non-habitua offender.”
Robinson, 836 So. 2d at 749. The Court quoted a rule that plea bargaining was encouraged and
appropriate. 1d. at 749-50, quoting URCCC 8.04 B.1. According to the same body of court rules, if the
State seeks to convict a defendant under the habitua offender statutes, that is to be included as a charge

intheindictment. URCCC 11.03. In Rule 11.03's terminology, these habitua offender statutes provide

for "enhanced punishment for subsequent offenses.” These statutes go further than just the prohibition of



probation but require the imposing of the maximum sentence for the crimein some circumstances and life
imprisonment in others. Miss. Code Ann. 88 99-19-81 & 99-19-83 (Rev. 2000). Under both statutes,
probation or parole is prohibited. Id.

115.  Eventhough thetrid judge in sentencing Robinson knew that the defendant was a prior felon, the
Supreme Court found that accepting the bargain that led to the dropping of habitua offender charges was
anappropriate use of thetria court'sdiscretion. Robinson, 836 So. 2d at 750. The Court said thisabout
the separate statute that we have aready discussed that prohibits a suspended sentence and probation to
someone with a prior felony conviction: "We need not address § 47-7-33 as we find Robinson was not
illegally sentenced for the reasons stated above." 1d. at 751.

116. Insummary, Robinsonwasaprior felon. Thetria court knew it. Despite thosefacts, the Supreme
Court found that no independent issue arose under section 47-7-33 -- astatute that prohibits the giving of
a suspended sentence and probation to someone with aprior felony conviction. A factua distinction can
be made between Robinson in which the accused was indicted as an habitua offender and here when
Clark was not. 'Y et we can find no principled reason to dlow a plea-bargained sentence suspension and
probation only if a prior felon was facing either the maximum sentence or life imprisonment under the
habitud offender statutes but not alow it if aprior felon had no such habitua charge brought. Heisequdly
aprior felon in each Stuation.

717. The Robinson interpretation is within the power of the Supreme Court to make and even more
clearly within our obligation to follow. Whatever el se can be said about the matter, the knowledge that we
have gained from recent appeal sreved sthat the practice of giving probation to defendantswith prior felony

convictions, a least if they plead guilty, is rampant.



118. Clark was not charged as an habitua offender. Consequently, there was no charge to drop from
the indictment at the second guilty plea proceeding. Nonetheless, under Robinson we find that if as a
result of apleabargain aprior felon voluntarily accepts an offered suspended sentence and some form of
probation, that this becomes by agreement an enforceable sentence.

119. We ds0 note our analysis in another recent case. It bridges the divide between the statutory
prohibition on giving prior felons sugpended sentences and the alowance of it through apleabargain. A
"defendant should not be alowed to regp the benefits of an illegd sentence, which islighter thanwhat the
legd sentence would have been, and then turn around and attack the legdlity of theillegd, lighter sentence
when it serves hisinterest to do so." Gravesyv. State, 822 So. 2d 1089, 1092 (Miss. Ct. App. 2002),

cert.granted 829 So. 2d 1245 (Miss. 2002), writ withdrawn (May 1, 2003). The Supreme Court's
dismissd of the writ of certiorari in Graves asimprovidently granted may not mean that it accepted the
Gravesreasoning. At leest, though, the Supreme Court waswilling to let that andyssremainto the extent

it was conggtent with its pronouncementsin thisarea of the law. The Graves principle dso causes usto
uphold the sentence given to Clark in this case.

920. Thequestionto beanswered today isnot whether trid judgeswho give such sentencesareviolating
section47-7-33. The narrower issueisthe defendant'sright to challenge such asentence yearslater. Our

decison affirms the denid of post-conviction relief to a prisoner whose only complaint is that he received
an impermissibly lenient sentence and then, by his own subsequent action, squandered the benefit of that
undeserved lenience. We do not consider that holding to be aradical departure from existing law. Ina
related context, the Supreme Court has held that an improperly lenient sentence can not be set asde just
because an appdlate court notes it sua sponte. See Lester v. State, 744 So. 2d 757, 760 (Miss.

1999). lllegdity and remedy are distinct issues.



921. Ifatrid judgeratified adefendant's acceptance of aprosecutor's offer to suspend a sentence even
though thisisincons stent with statute, the question at the post-conviction relief Sageiswhether adefendant
isentitled to set it asdefor that inconsstency. Graves usefully andyzestheissuein termsof estoppd, and
saysthat the answer is"no."

22. THE JUDGMENT OF THE DESOTO COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEF IS AFFIRMED. COSTS OF THIS APPEAL ARE
ASSESSED TO DESOTO COUNTY.

McMILLIN, C.J., BRIDGES, LEE, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ.,,CONCUR. KING, P.J.,,ANDTHOMAS,J., CONCURINRESULT ONLY.



