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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

1.  Themationfor rehearingisdenied. Theprior per curiam afirmanceiswithdrawn, and thisopinion
issubdtituted therefor.

2.  Representing himsdlf, Drew Allen Rayner sued Raytheon Company in the Circuit Court of Stone
County aleging thet Raytheon breached a contract inwhich it agreed not towithhold federd incometaxes
from hisretirement account. Basad on diversty of dtizenship and federd question jurisdiction, Raytheon

removed the caseto the U.S. Didrict Court for the Southern Didtrict of Missssppi. Rayner filed amation



to remand. Thefederd didtrict court entered aFHnd Judgment and Memorandum Opinion on August 14,
2001, dismissing the case for lack of subject matter jurisdiction and denying the motion to remand.

18.  Raynerthenfiled angpplicationfor default judgment, petition for summeary judgment and supporting
brief in the same action in the Circuit Court of Stone County. After ahearing, the dircuit court ruled thet
the federd district court hed determined dl rights and liabilities of the parties and thet the dircuit court
lacked subject matter jurisdiction. Therefore, the dircuit court dismissed with prgudice. On gpped, we
modify the dismissd by the drcuit court to befor lack of jurisdiction and afirm it as So modiified.

DISCUSSION

4. Jdurdictiond questions are subject to de novo review. Sorrellsv. R & R Custom Coach
Works, Inc., 636 S0.2d 668, 670 (Miss. 1994). When faced withjurisdictiond issues, thisCourt gtsin
the same pogtion as atrid court, with dl facts as set out in the pleadings or exhibits and may reverse
regardless of whether the eror ismanifes. McCain Builders, Inc. v. Rescue Rooter, LLC, 797
S0.2d 952, 954 (Miss. 2001).

l. WHETHERTHE CIRCUIT COURT ERRED INDISMISSING
RAYNER'SLAWSUIT FOR LACK OF JURISDICTION.

5.  Thedreuitcourt properly denied Rayner’ sgpplicationfor default judgment and dismissed theaction
for lack of jurisdiction. The drcuit court lacked jurisdiction over this case once it was removed to federd
didtrict court.

6.  The efect of removing an action to federa court is specified in 28 U.S.C. § 1446(d), which
providesin part:

Promptly after the filing of such notice of removd of a avil action the defendant or
defendants shdl give written notice thereof to dl adverse partiesand hdll fileacopy of the
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notice with the derk of such State court, which shall effect the removal and the
State court shall proceed no further unless and until the case is remanded.

28 U.S.C. § 1446(d) (emphads added). Thus, once removed to federd court, a case remainswithin the
jurigdiction of the federd courts until an order is entered remanding the matter back to the Sate court.
7. Previoudy, this Court conddered this sameissue and dated:

ThisCourt hddin Bean v. Clark, 226 Miss. 892, 85 So0.2d 588 (1956) that, when a

cae is removed to a Federd Didtrict Court under 28 U.SC.A. §1446, the state court

shdl nat proceed after defendants give written notice of removal to dl adverse partiesand

fileacopy of the petition of remova with the derk of such state court. Wedso held thet

any action taken in the Sate court thereefter before remand, had no force or effect.
Miss. Power Co. v. Luter, 336 So. 2d 753, 755 (Miss. 1976) (footnote omitted). See also Moore
v. Interstate FireIns. Co., 717 F. Supp. 1193, 1195 (S.D. Miss. 1989).
8. Intheindant case the didrict court denied Rayner’smation to remand. Rayner v. Raytheon,
Co., Civ. A. No. 1:00cv47GR (SD. Miss. 2001). Without aremand by the federd court, the drcuit
court lacked jurisdiction to proceed further. 28 U.S.C. § 1446(d).
9.  Wemodify the decison of the drcuit court only to the extent thet dismissal waswith prejudice.
Gengrdly, adigmissd with prgudice connotes an adjudicationonthemerits See generally Foundry
Sys. & Supply, Inc. v. Indus. Dev. Corp., 185 SE.2d 94, 95 (Ga Ct. App. 1971) (The phrase"with
prejudice’ in [the context of when an adtion is dismissed with prgiudicg] means an "adjudication on the
merits and find digoogtion, barring the right to bring or mantain an action on the same dam or cause
Pulley v. Chicago, R.l. & P.R., 122 Kan. 269, 251 P. 1100 (1927). Black'sLaw Dictionary, 4th ed.,

p. 555"). Thus lacking juridiction, the dircuit court was without authority to address the merits The

drcuit court should have Imply dismissed this case for lack of jurisdiction.



110. Becausethiscaseisinthefederd courts Rayner’ sonly remedy inthiscasewasto gpped theorder
of the didrict court to the United States Court of Appeds for the Ffth Circuit. Asamétter of law, until
thereisaremand order, the state court cannot proceed in a case that has been removed to federd court.

CONCLUSON

11.  Untl remanded, this case remansin thejuridiction of thefederd court. WWe maodify the dismis

by the Circuit Court of Stone County to be for lack of jurisdiction and &ffirm the dismissa as so modified.

112. AFFIRMED ASMODIFIED.

SMITH, PJ., WALLER, COBB, CARLSON AND GRAVES, JJ., CONCUR.
McRAE,P.J.,.DISSENTSWITH SEPARATEWRITTENOPINIONJOINEDBY EASLEY,
J. DIAZ, J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

113.  Two wrongsdo not meke aright. This case demondrates how removd jurisdiction can be used
by defendants as adrategy for dday and confuson. Asilludrated by the federd didtrict court's ruling in
thiscase, thefederd courtsareoverwhdmed tothe point of "bad law™ by the repested effortsof defendants
to invoke federd court juridiction in an attempt to halt state court actions and drag out the proceedings
The didrict court'serroneous order, dismissng the plaintiff's action for lack of subject matter jurisdiction
but denying a remand to dae court, is a "dassc tde' of the mishanding of maters due to the

ovawhdming casd oad placed upon our federd courts. Thedidtrict court'serroneousorder then prompted

the drcuit court'serroneous order which led to thisgpped and the resullting mgority opinion which hascast



adde the complexity of the issues. Because the drcuit court erred in ordering dismissal of the plantiff's
action after the federa court dismisd, | dissant.
14. Thefactsof this case provide avivid sample of the scenarios being played out in federd courts
concarning removd. 1N November, 2000, Drew Allen Rayner (Rayner) filed his complaint in the Circuit
Court of Sone County, Missssppi againg Raytheon Company (Raytheon) daiming "willful, wanton, and
unlawful acts of breach of contract, and converson.” His claims centered around certain documents
executed between himsdf and Raytheon. Rayner argued he had signed certain contractud documentswith
regard to hisretirement bendfits.  Hiscomplaint does not dlege any federd causes of action. Rayner dso
chose to represent himsdf and did not retain counsd.
115.  InDecember, 2000, one month after the complaint was filed, Raytheon filed anotice for removd
withthe U.S. Didrict Court for the Southern Didtrict of Mississppi, Southern Divison and a natice of
removd in the drcuit court. In March, 2001, within 6 weeks after the remova notice wes filed, Rayner
filed a remand mation in the didtrict court. For seven months, Rayner diligently pursued his mation for
remand attempting to secure a hearing on the matter.  Ultimately, the didtrict court issued an order in
September 2001, denying Rayner'smation for remand and dismissng theaction. Thedidtrict court order
goadficaly provided that " this case [ig dismissed, sua sponte, for lack of subject matter jurisdiction
pursuant to Rule 12(b)(2) of the Federa Rules of Civil Procedure . . . plantiff's mation to remand beand
ishereby, deniedasmooat.”" Thememorandum opinion, which causesmuch of the confuson here, provided:

Rayner isactudly chdlenging federd income tax withholding regulations . . . Becausethe

United Statesis not a party to this action, and Raytheonis not the proper party to assert

thisdam againg, Rayner hasfalled to sate adam upon which rdief can be granted. . .

. For the above gated reasons, this Court finds thet this case should be dismissed for lack
of jurigdiction. This determination renders the plaintiff's motion to remand moat, and the
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Court condudesthet it should be denied. A separate Find Judgment in conformity with
and incorporated by reference the foregoing Memorandum Opinion shall issue this dete.

(ctationsomitted). Rayner's maotion for rehearing was likewise denied. Both of these

orders were without prgudice.

116.  Findly, in October 2001, one year after the lavauit was initidly filed, Rayner went back to the
Circuit Court of Stone County and filed amoation for a default judgment and summary judgment.  After
ahearing, the drcuit court, in rdiance on the district court's order and memorandum opinion, ordered the
dismisd of Rayner's action with prgudice. The drcuit court found thet " the United States Digtrict Court
for the Southern Didtrict of Mississippi, Southern Divison . . . entered its Judgment of Dismissal and that
dl rightsand lighilities of the parties have dreedy been determined in that case. . . [t]he Court further finds
that this Court iswithout jurisdiction Snce the casein this Court was removed to the United States Didrict
Court for the Southern Didrict of Missssppi.” After Rayner's petition to reconsder was denied, he
gppeded to this Court.

117.  Asonecandealy see Rayne'sactionisin limbo. Who exadtly hesjurisdiction over the dams
and if both courts lack jurisdiction over the daims then could they legdly rule upon the merits? Evenif the
didrict court has retained juridiction of the action by refusng to remand the case to dae court, is the
judgment issued which found lack of subject metter jurisdliction gppedadle to the FfthCircuit? Whereis
Rayner'sforum and remedy under these drcumstances?

118. Itisbed to dat at the very beginning to understand the complexity of theissues presented by the
procedurd and subgtantive"mess' wrought by thedidtrict court'sorder and opinion. Under boththefedera

and date condtitutions, every dtizenisentitled to accessto acourt wherether digoutesand damsmay be



adjudicated. U.S. Cond. Amends VIl & XIV; Miss Cond. art. 3,88 24 & 25. Effectivey, both the
date and federd courts have asserted thet they lack subject matter jurisdiction over thiscase Whereis
Rayner'sforum?

119. Thenext part of the andys's concerns whether the action was "removable’ within theterms of 28
U.SC. § 1446; and if not whet effect doesthet have upon whether the action should be remanded? The
procedures and gppropriateness of removd of a Sate court action to federa court are governed by 28
U.S.C. 88 1446 & 1447. Section 1446 provides the gppropriate time limitations and procedures for
removd of acavil or crimind action to federd court. Section 1447 not only provides procedurd but dso
subdtantive rules regarding removd. In order for a party to prevail on remova, it must prove thet the
federd court has subject matter jurisdiction over the clams assarted by the parties. 28 U.S.C. 88 1331,
1446. With regard to the plaintiff's daims, the digrict court in ruling on amotion to remand must ook to
the factud and legd dlegations contained in the complaint. Hebron v. Cont'l Airlines, Inc., 73 F.3d
57,59-60 (5th Cir. 1996); Carpenter v. WichitaFallsIndep. Sch. Dist., 44 F.3d 362, 365-66 (5th
Cir. 1995).

120. Raynea'scomplaint dleged "breach of contract and converson.” Neither of these causes of action
was premised on dams concarning federd law for which federd courts have subject mater jurisdiction
pursuant to 28 U.S.C. 8 1331. Raytheon'snotice of remova daimed that subject matter juristiction was
vested inthefederd courtsSnce"plaintiff has made assartions of vidlations of the Employment Retirement
Income Security Act, 29 U.S.C. 81001 & seg., and possibly the Internal Revenue Codewhich create]s|
afederd quegion.” Rayner's complaint makes no dlegations concerning the Employment Retirement
Income Security Act or the Internd Revenue Code. Rayner's entire complaint centered around daims of
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breach of contract and converson. In hisverified resoonseand objectionto remova, Rayner asserted that
the federd court lacked jurisdiction to adjudicate the dams presented as the dams asserted concerned
breach of contract and converson. Rayner dso filed the requisite motion for remand again assarting thet
the federd court lacked jurisdiction.

21. Almog one year dter the removd and dter severd continuances of the hearing concerning the
removd, thedidrict court findly dismissed theactionfor "lack of sulbject matter jurisdliction pursuant to Rule
12(b)(1) of the Federd Rules of Civil Procedure’ and denied Rayner's "moation to remand . . . as moot.”
The memorandum opinion which fallowed found thet "Rayner is actudly challenging federd income tax
withhalding regulations.. . . [and] Snce the United Statesis not a party to this action, and Raytheon is not
the proper party to assart this dam againg, Rayner hes faled to Sate adam upon which rdief can be
granted.”

122.  Not only did the digtrict court lack subject matter jurisdiction to adjudicate the case, but dso no
moation to dismiss for "falure to Sate a dam” pursuant to Rule 12(b)(6) of the Federd Rules of Civil
Procedure was before the federa court for review. In order for the didrict court to have ruled whether
Rayner's complant “failed to gate adam upon which rdief may be granted,” amaotion would haveto be
beforethecourt. FR.C.P.12(b). Under thefacts, no suchmation existed. Inany event, thefederd court
lacked subject matter jurisdiction to even entertain such amoation.

123.  With no subject matter juridiction, the digtrict court was obligated to remand the action to Sate
court. Thelaw isdear that "[i]f a anytime before find judgment it gopears thet the didrict court lacks
subject matter juridiction, thecaseshal | beremanded.” 28 U.S.C.A. 81447(c) (emphassadded). This

Satutory mandate does not bestow uponthe digtrict court any discretion to deny aremand whenit indeed

8



lacks subject matter juridiction. Buchner v. FDIC, 981 F.2d 816, 817 (5th Cir. 1993). Additiondly,
when the didrict court lacks subject matter jurisdiction, it does not have the power to digmissthe casg, it
must remand the case to the sate court. Hebron, 73 F.3d at 60.

24.  Evenwith its acknowledgment that it lacked subject matter jurisdiction over the case, the didrict
court went even further and denied Rayner's maotion to remand and later denied his motion for rehearing.
Once the didrict court found thet it lacked subject matter jurisdiction, it was obliged to remand. 28
U.S.C. §1447(c); Buchner, 981 F.2d at 817. Asit sood, thedidrict court, by itsown order, lacked
subject matter jurisdiction over the matter, but refused to remand the case to the date court.

125.  Inregponseto the remand denid, Rayner hed three options, naither of which guaranteed review
of hisdams. Firg, Rayner could have atempted to gpped the didtrict court'sdenid of remand. Second,
Rayner could have continued to proceed in Sate court. Third, Rayner could haverefiled hisaction in Sate
court.

126. Rayner could have attempted to gpped the didrict court's denid of remand to the Ffth Circuit
Court of Appedls. However, an goped to the FHfth Circuit would have been futile and would have been
dismissed. An order denying amoation to remand is not an gppedable find judgment. Ex parte The
Park Square Aut. Station, 244 U.S. 412, 415-416, 37 S.Ct. 732, 733-734, 61 L .Ed. 1231 (1917)
; Bender v. Pennsylvania Co., 148 U.S. 502, 502, 13 S.Ct. 640, 640, 37 L.Ed. 537 (1893); Lewis
v. E.I. Du Pont De Nemours & Co., 183 F.2d 29, 30-31(5th Cir. 1950). Asthedidrict court'sdenid
of Rayner'smation to remand wasnot a"find judgment,” it wasnot gppedadle, and any gpped tothe Ffth

Circuit would have been digmissd.



127. Rayner could have continued to proceed in Sate court. Thisis exactly what Rayner chose ashis
avaldde course of action. After the federd court's denid of remand, Rayner went back to the Stone
County Circuit Court and sought a default judgment. However, as things stood, the circuit court looked
a the orders of the didrict court and determined thet it lacked jurisdiction.

128. Not dl gates, when faced with thisSituation, have found thet the state court lacksjurisdiction. For
ingance, in Wilson v. Sandstrom, 317 So.2d 732 (Ha 1975), the Horida Supreme Court found thet
pogt-remova actions of a gate court are not void when remova of acaseto federd courtisshownto be
improper. The court relied on a United States Supreme Court decison and sated that:

InM etropolitan Casualty I ns. Co.v. Stevens, 312 U.S. 563, 61 S.Ct. 715, 85 L .Ed.
1044 (1941) the Supreme Court rgected a Smilar arlgument.  Although thet case
proceeded under an earlier verson of theremovd law, thejurisdictiond prescription was
amila.

'While the opinion does not expressy condder the effect of a petition for removd on
subssquent proceedings in the date court, the dear import of the decison is thet the
procedings are vaid if the case was nat in fact removable.

‘Therulethat proceedingsin thestatecourt subsequent tothepetition for

removal are valid if the suit was in fact not removable is the logical

corollary of the proposition that such proceedings are void if the cause
wasremovable. 312U.S. a 566, 61 S.Ct. at 717.

Wilson, 317 So. 2d at 740-41 (emphasis added). The mgority condudesthat the dircuit court lacked
jurigdiction, even though the federd court has dready announced that it too lacks jurisdiction. So
essatidly, Rayner's case was in limbo — neither the didtrict court nor the circuit court has subject metter
juridiction and the FHfth Circuit would not have reviewed the remand denid because it was not a find
judgment. Ultimately, acocording to the law, the Stone County Circuit Court does have subject metter

juridiiction, and its order of dismissal should be overturned.
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129. Rayne could havefiled anew action in Sate court basad upon the same dlegations contained in
hisarigind complaint. Thisoptionisprobably the best option and asluck would haveit, isill anavaladle
option for Rayner. Under Miss. Code Ann. 8 15-1-69 (Rev. 2003) Rayner has the option to refile his
action in gate court Snce his action was not only dismissad by the federd court for lack of subject metter
juridiction, but was dso dismissad by the dircuit court for lack of subject matter jurisdiction. Section 15-
1-69 providesthat:

If in any action, duly commenced within the time dlowed, the writ shall be abated, or the

action otherwise avoided or defeated, by the death of any party thereto, or for any

matter of form, or if, after verdict for the plantiff, the judgment shall be arrested, or if

ajudgment for the plaintiff shall be reversad on goped, the plaintiff may commence

anew action for the same cause, at any time within one year after the

abatement or other determinaion of the origind suit, or after reversd of the judgment

therein, and his executor or adminigtrator, may in case of the plaintiff's desth, commence

such new action within the sad one yesr.
(empheds added). Under this satute, Rayner has one year from the dismissal for lack of subject matter
juridiction to commence a new action in dae court. See Lowry v. Intern'l Brotherhood of
Boilermakers, 220 F.2d 546 (5th Cir. 1955); Ryan v. Wardlaw, 382 So.2d 1078 (Miss. 1980);
Frederick Smith Enter. Co. v. Lucas, 204 Miss. 43, 36 So.2d 812 (1948); Hawkins v. Scottish
Union & Nat'l Ins. Co., 110 Miss. 23, 69 So. 710 (1915). Any such new actionwill not be subject
to the didrict court's order which dismissad Rayner's case due to lack of subject metter jurisdiction, but
refused to remand theaction. Furthermore, thefedera court's” comments' regarding themeritsof Rayner's
dams will not subject his new action to the doctrines of res judicata or daim precluson because those

"comments' concarning the merit of his dams were made without subject meter jurisdiction and cannot
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be usad againg his new action. See Home Builders Ass'n of Miss,, Inc. v. City of Madison,
Miss., 143 F.3d 1006 (5th Cir. 1998).

130. Inlight of the present case, it becomes easy to see why remova to federd courtsisused asa
Oefense tool and why removd isviewed with such sorutiny. Even the United States Supreme Court has
recognized thet the process of remova can do more harm than good, and the courts must use "drict
condruction” when interpreting and implementing the remova daute Shamrock Oil & Gas Co. v.
Sheets, 313 U.S. 100, 108-09, 61 S.Ct. 868, 872, 85 L.Ed. 1214 (1941). Such scrutiny of theremova
datutes is waranted conddering its manipulative use agang litigants and its obvious impact upon date
autonomy. In thisregard, the Supreme Court has Sated:

The power reserved to the gates under the Condtitution to provide for the
Oetermination of controversies in their courts, may be restricted only by the action of
Congressin conformity to the Judidary Artides of the Conditution. *Due regard for the
rightful independence of Sate governments, which should actuate federa courts, requires
thet they scrupuloudy confine their own jurisdiction to the precise limits which the Satute
hes defined.” Healy v. Ratta, 292 U.S. 263, 270, 54 S.Ct. 700, 703, 78 L.Ed. 1248
(1934) (citations omitted).

313 U.S & 108-09. Inlinewith the Supreme Court, the Ffth Circuit hes likewise viewed the removal

dautewith sorutiny. In Car penter, the Hfth Circuit hdd:

. . . [B]ecause the effect of removd is to deprive the state court of an action
properly before it, removd raises sgnificant federadiam concarns, see Merrell Dow
Pharmaceuticals, Inc. v. Thompson, 478 U.S. 804, 809, 106 S.Ct. 3229, 3233, 92
L.Ed.2d 650 (1986), which mandate drict condruction of the removd daiute.
Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 107, 61 S.Ct. 868, 872, 85
L.Ed. 1214 (1941); Willy v. Coastal Corp., 855 F.2d 1160, 1164 (5th Cir. 1988). .
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The removd datute, like the artful pleading doctring, is designed to afford defendants a

federd forumfor their federd dams, not to prevent Satejudgesfrom hearing adate cause

of action.
44 F.3d at 366-367 & 371.
181  Jurisdictionover Rayner'scase properly bdongsin sate court. Thisaction should havenever been
removed, and the didtrict court's denid of remand is dearly eror. In my view Rayner could proceed in
dtate court due to the federd court's admitted lack of subject matter jurisdiction. Accordingly, | would
reverse the drcuit court's judgment and remand this case for further proceedings. For these reasons, |
dlissent.

EASLEY, J., JOINSTHISOPINION.
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