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LEE, J., FOR THE COURT:
FACTS AND PROCEDURAL HISTORY
1. This case involves charges of grand larceny againgt Wilbert Myles, a former Missssippi State
Trooper. On January 23, 2001, Trooper Myles met with Hancock County Deputy Justice Court Clerk

Kimberly Stone at her office. Stone had three money ordersfor traffic fineswhich related to ticketsMyles



had written, but did not have the origind citations, so Stone asked Myles to locate copies of the citations
or fill out affidavitsregarding them. Sometime after Myles|eft, Stone noticed that the money orderswhich
had been on top of her desk were missing. Myleswas not authorized to remove the money orders or to
cash them.

12. Bank employees from two different banks on the coadt tedtified that Myles came in uniformin his
patrol car to the drive-up window of each of their banks and attempted to cash the money orders which
were made out to the Hancock County Justice Court. Each teller informed Myles that he could not cash
the money orders, but could only deposit them or return them to the payor to cash.

113. In Myless tesimony he clamed that he mistakenly picked up the money orders with some other
paperswhen heleft Stone's office, and that the bank employees misunderstood hisquestions. Heexplained
that he, himsdf, was not attempting to cash the money orders, but that he was only inquiring asto whether
the persons who drew the three money orders could cash the orders were he to return them to these
payors. All three bank employees testified that Myles asked to cash the checks persondly. In the
prosecution's cross-examination, Mylesreveaed that he hdd part-time jobsin addition to hisfull-time job
as a date trooper. Myles objected to the relevancy of this evidence, but the prosecutor argued it was
relevant for showing intent to take the money, and the court alowed it. Myles aso admitted he had
financid problems and an outstanding civil judgment owed to Donna Stockdtill.

14. Myles requested an ingtruction for petit larceny, claming each money order was a separate
transaction, thus defeating the $250 threshold for grand larceny; thejudge, however, overruled the request.
Myles aso requested a jury indruction for trespass rather than larceny, claming that he took something
without authority to do so but without intent to deprive the owner. The trid court dso denied this

ingruction.



5. The jury found Myles guilty of grand larceny, and he was sentenced to five years in prison with
three years suspended. His motion for judgment notwithstanding the verdict was denied, and he now
gppealsto this Court. Mylesraisesthe following issues on gpped: (1) Did thetrid court err by alowing
evidence of acivil judgment againg Myles? (2) Did thetria court err in refusing to grant lesser-included-
offenseingtructions for petit larceny and for trepass less than larceny? We review Myless arguments on
these points but find no merit; thus, we affirm.

DISCUSSION OF THE ISSUES

|. DID THE TRIAL COURT ERR BY ALLOWING EVIDENCE OF A CIVIL
JUDGMENT AGAINST MYLES?

T6. Mylesfirgt arguesthat the court erred by alowing the prosecution to introduce evidence concerning
acvil judgment that Donna Stockdtill had againgt him. Our stlandard of review concerning admissibility of
evidenceisasfollows:

Admisshility of evidence restswithin the discretion of thetria court. However, this Court

must aso determine whether the trid court employed the proper legal standardsinitsfact

findings governing evidence admissibility. If infact thetrid court hasincorrectly perceived

the gpplicable legd sandard in its fact findings, the Court gpplies a substantidly broader

standard of review. However, adenid of a subgtantid right of the defendant must have

been affected by the court's evidentiary ruling. Furthermore, the trid court's discretion

must be exercised within the scope of the Mississippi Rules of Evidence and reversal will

be appropriate only when an abuse of discretion resulting in prgjudice to the accused
occurs.

Mooneyhamv. State, 842 So. 2d 579 ([7) (Miss. Ct. App. 2002).
17. Myles camsthat the prosecution erred in cross-examining him concerning ajudgment againgt him
for an unpaid promissory note he owed to Donna Stockdtill.  Myles argues that nothing concerning

indebtedness condtitutes a crime or shows untruthfulness, which could be the proper subject of



impeachment pursuant to Rules 608 and 609 of the Mississippi Rulesof Evidence! The State argues that
the trial court did not admit this cross examination as character evidence, but rather admitted it as
impeachment evidence, relevant for showing possible intent.

18. Myles testified that he had no intent to cash themoney ordersat the banks, only that hisintent was
to return the money to the three persons to whom he had written the traffic tickets. The bank tdlers with
whom he dedlt, however, testified that Myles unequivocaly attempted to cash the money orders himself.
T9. Rule 404(b) of the Mississippi Rules of Evidence provides an exception to the rule that evidence
of other crimes, wrongs, or actsis not admissble to provethe character of apersoninorder to show that
he acted in conformity therewith. The exception states that such evidence may be admissible for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence
of mistake or accident.

110.  Wefindthat Mylessindebtedness and the fact that he worked two other jobsin additionto hisjob
asatrooper isnot a"crime" within the meaning of Rule 404(b), nor is it necessarily a"wrong" under the
rule, either. 1t can be consdered an "act," however, and pursuant to the ruleit is not admissble to prove
his character or that he acted in conformity therewith. However, pursuant to the exceptions listed in the
rule, the judge admitted evidence of Mylessindebtedness to show that his intent or motive to sed the
money orders was based on the indebtedness and apparent need for money. Thejudge ruled that thejury
could weigh this evidence and determine its probative vaue.

11. Mylescitesthe following rule from Professor Wigmore's noted trestise on evidence law:

!Rule 608 of the Missssippi Rules of Evidence in part concerns admission of evidence of the
witnesss character concerning truthfulness or untruthfulness. Rule 609 concernsimpeachment by evidence
of conviction of acrime,



Thelack of money by A might be relevant enough to show the probability of A'sdesiring
to commit a crimein order to obtain money. But the practical result of such a doctrine
would be to put a poor person under so much unfair suspicion and a such a relative
disadvantage that for reasons of fairness this argument has seldom been countenanced as
evidence of the graver crimes, particularly those of violence ]

2 Wigmore, Evidence, 8392 at 431 (Chadbourn rev. 1979). Myles negatesto quote the paragraph which
follows the one he cited which ates:
Neverthelessin cases of merely soeculative crime (such aslarceny or embezzlement), and
in civil cases where the issue is whether the defendant borrowed money or not, the fact
that he was in need of it a the time is decidedly relevant to show a probable desire to
obtain it and therefore a probable borrowing or purloining; and thereis here not the same
objection from the standpoint of possible unfair preudice].]

Id. at 431. According to Wigmore, Sncethisis a case of larceny, evidence concerning Myless need for
money a thetime of thetheft isrdevant. We agree and find no error in the judge's admitting this evidence.
1. DID THE TRIAL COURT ERR IN REFUSING TO GRANT LESSER-
INCLUDED OFFENSE INSTRUCTIONS FOR PETIT LARCENY AND FOR

TRESPASS LESS THAN LARCENY ?
112. Myles argues that the tria court should have granted his request for lesser-included-offense
ingructions concerning petit larceny and trespass less than larceny.
This Court's gandard of review in reviewing jury ingructionsis asfollows: In determining
whether error liesin the granting or refusd of various ingructions, the ingructions actualy
given must be read as awhole. When so reed, if the indructions fairly announce the law
of the case and create no injustice, no reversible error will be found. A lesser-included-
offense ingruction is required only "where a reasonable juror could not on the evidence
exclude the lesser-included offense beyond a reasonable doubt.”
Tyler v. Sate, 784 So. 2d 972 (6) (Miss. Ct. App. 2001) (citations omitted).
a. Petit larceny instruction

113.  Firgt, concerning petit larceny, Mylesargues heisentitled to anew tria because the money orders

should not have been taken at their face vaues since the cases to which they pertained were never



docketed, an accusation was never filed, and the money orders were worthless in their unendorsed
condition. Myles argued that each money order standing aone condtituted one act of petit larceny, as
opposed to the grand larceny charge when the three were grouped together. The State countersthat none
of themoney orderswere presented individualy for cashing, rather Mylestook them from the clerk's office
in one motion and presented them together a both banks where he attempted to cash them al at once.
14.  The court denied Mylessrequest for aningtruction on petit larceny finding thet the evidence clearly
showed that Myles removed the money orders from the justice court not on separate occasions, but in a
sngular act, and that he unequivocaly presented dl three orders at once for cashing at the banks. The
evidencein thisregard was overwhe ming, and pursuant to the rule from Tyler, we find alesser-included-
offense ingruction on petit larceny was not in order based on this evidence.

b. Trespassinstruction
115. Mylesaso argues he was due a lesser-included-offense instruction on trespass less than larceny.
Myles clams that since the checks were never endorsed, the State failed to prove that he actudly stole
them and intended to cash them. Myles clamsthe tellers testimony showed that Myles only asked them
how to return the money orders to the purchasers so they could cashthem. However, therecord reveds
that al three bank employees testified that Myles presented the money orders and asked if he could cash
them because those people owed him money. We, again, look to casdaw for rules concerning lesser-
included-offense ingtructions.

It iswel settled that a lesser-included-offense ingtruction should be given unless the trid

judge determines, by looking at the evidencein thelight most favorableto the accused, and

consdering dl reasonable favorable inferences which may be drawn in favor of the

accused from the evidence, that no reasonable jury could find the defendant guilty of the

lesser-included-offense, and ultimately not guilty of at least one dement of the principd
charge. Whether the lesser- included-offense ingtruction is alowed a so turns on whether



there is an evidentiary basis for it. There must be some evidence to support the
lesser-included-offense.

Odomv. State, 767 So. 2d 242 (T11) (Miss. Ct. App. 2000) (citations omitted).

716. Evidenceinfavor of Mylesconssted soldly of hisown contention concerning how hegot the money
orders and what he attempted to do with them after he discovered them in hispossesson. Countering his
testimony, however, was the following testimony: Deputy Clerk Kimberly Stone stated that athough
officers were not authorized to remove money orders from her desk, Myles did take the three money
orders; Hancock Bank Tdller Lorraine Ladner a the Waveland branch testified that Myles approached
her drive-up window and asked her to cash the three money orders, which she would not alow pursuant
to her supervisor's direction; Hancock Bank Teller Rebecca Necaise at theBay . Louisbranchtestified
that Myles also approached her drive-up window and asked her to cash the three money orders, which
she would not dlow; and Hancock Bank Manager Miranda Bosarge, aso at the Bay St. Louis branch,
tedtified that she heard Myles ask Necaise to cash the three money ordersfor him and Necaise denied the
request, which was in accordance with their banking policy. Further, dthough Myles dams that he
attempted to cash the money orders because those persons owed him the money inreturn for favorshedid
for them, dl three persons who purchased the money orders testified that they did not personaly know
Myles, nor did he owe them any favors nor they, him.

17. Myles requested a lesser-included-offense ingtruction of trespass, claming that he mistakenly
picked up the money orders from the clerk's desk and later when he discovered he had done so, he went
to the banks to attempt to cash the orders and return them to the persons who had purchased them.

However, dl evidence points to the contrary. A lesser-included-offense ingtruction is appropriate only



when thereis an evidentiary basisfor it. Odom, 767 at (11). Here, such did not exist and we find the
judge did not err in refusing the requested ingtruction.

118. THE JUDGMENT OF THE HANCOCK COUNTY CIRCUIT COURT OF
CONVICTION OF GRAND LARCENY AND SENTENCE OF FIVE YEARS IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS WITH THREE
YEARSSUSPENDED,AND THREEYEARS PROBATIONISAFFIRMED. COSTSOFTHIS
APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



