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SOUTHWICK, P. J., FOR THE COURT:

1. The owner of abuilding appeds the damages awarded againgt him for breach of his obligations

under alease. Wefind error in an ingruction regarding damages. More fundamentally, we conclude that

the plaintiff's own proof of damages was confusing and conflicting, with the defendant's responsibility for

the shortcomings of the evidence not being resolved by thejudge. Weleave open ahearsay issue but invite

the trid court to make more detalled findingsif the evidence again is offered. We reverse and remand as

to ligbility and damages.



92. On April 1, 1997, Dondd Evans leased a building in the city of Gulfport to Odis Clemonsfor use
asanightclub. Thelease caled for different amounts of rent for each year of itsthree-year term. No rent
was to be paid for the first eight months. It was anticipated that substantia repairs and purchases of
equipment would be needed. In exchange for the abatement, the lessor Evans would own al equipment
placed in the club. Clemons and two partners, Marvin Brundidge and Greg Dampeer, operated the
property, caled Club Unique, without gpparent difficulty until some time in the late summer of 1998.
113. What happened to cause the rupture among the parties is contested. Clemons contends Evans
ind sted upon becoming apartner in the venture; Clemonsrefused, causing Evansto threaten himwith agun.
Brundidge clams Evans told him not to return to the premises. Evans clamed Clemons gpproached him
onsevera occasons about becoming apartner to which hefindly assented in the summer of 1998, but then
Clemons stopped paying rent. Whether Clemons continued to pay rent after July 1998 was a matter of
dispute. After January 1999, when Clemonsfailed to return to the club, Evans claims Clemons abandoned
the lease.
14. Clemons, Brundidge and Dampeer filed suit againgt Evans on April 2, 1999. They clamed that
they had been forced out of possession of the premises, and that the covenant of quiet enjoyment had also
been breached. A jury found againgt the defendant and awarded $250,000 in actuad damages and
$100,000 in punitive damages.
DISCUSSION

1. Partnership vs. personal claims
5.  Although dl three partners brought suit against Evans, two of them -- Brundidge and Dampeer —
moved to be dismissed onthe eveof trid. Evansdid not object. The motion was granted on the basisthat

only Clemonswasin privity of contract with Evans.



T6. Evans now argues that because dl partners were not parties to the suit, any damages the
partnership itsalf suffered may not berecovered. Instead, Clemonsmay recover only for losses, if any, that
he had independent of those sustained by the business. There was no partnership document, but no party
serioudy disputes that Clemons, Brundidge and Dampeer were partnersin the operation of Club Unique.
Intent, control, and profit sharing form the basis for a partnership even if ord expressons adone provide
those terms. Smith v. Redd, 593 So. 2d 989, 993 (Miss. 1991). We find overwheming evidence that
these three men intended to join in the business together, that each had arole in the club, and dl wereto
sharein the profits. There was a partnership.

q7. Genedly, if the subject matter of thelitigation is partnership property, al partners must be joined.
Scott v. Enco, 264 So. 2d 409, 411 (Miss. 1972). A partnership cause of action belongs to the
partnership, not to individud members. Catesv. International Tel. and Tel. Corp., 756 F.2d 1161,
1176 (5th Cir. 1985). All began the suit, but only one was left when trid began.

T18. The clamsmadein this suit explicitly concerned the Club Unique enterprise operated by the three
partners. When two of the partners asked to be dismissed, their counsel made no initid explanation of the
reason for the dismissd. Thetrid court stated "I think that's proper given that [Clemonsig| the only one
that has privity of the lease." Counse then responded "That's the reason | was doing that, Y our Honor."
The Court then gated that having Clemons as the sole plaintiff "smplifies and narrows the issues” What
that meant is unclear.

T9. The defendant Evans argues that the smplification wasto leave the rd evant damages solely being
those suffered by Clemons as an individud as distinguished from any that he suffered asapartner in Club
Unique. For example, since Clemons was Evans lesseg, if the failure of Club Unique had prevented

paymentsto Clemonsfor the club's sublease of the property, those might have been recoverable damages.



No sublease was gpparently entered; the lease barred subleases without Evans approvd. In fact, dl of
Clemons meaningful potentia losses arose from his membership in a partnership. The defendant Evans
agrees, and therefore satesthat the entire array of damagetestimony wasirrdevant sinceit did not indicate
how Clemons as an individua was injured.

110. However, even after two partners were dismissed, there was no amendment of the pleadings to
remove the clamsfor losses by Club Unique. The suit continued as one regarding the club, operated as
apartnership, yet with only one partner remaining asaparty. Perhapsal damageswererecoverableif the
voluntary departure of the other partnersin asuit over partnership damagesrelinquished their dlamsto the
remaning plaintiff or at least dlowed those clamsto beresolved in their aosence. Rulingsby thetrid judge,
and arguments dong the way by plaintiff's counsd, made it plain that it was only the defendant Evanswho
believed that claims of losses by Club Unique had been removed from the case by the departure of
Brundidge and Dampeer.

11. The partnership had the clam. The partnership conssted of three men; two of them voluntarily
departed with partnership clams pending. We conclude that the primary issue is whether the absent
partners were indispensable partiesfor the clams over partnership damages. M.R.C.P. 19. The purpose
of Rule 19 isto protect the interests of the absent parties so asto ensure adispostion that isfar and one
that iscomplete. Shaw v. Shaw, 603 So. 2d 287, 294 (Miss. 1992). Weexaminethemissingindividuas
interests to determine whether the parties are indispensable; prgudice to the defendant isirrelevant since
he faled to object to dismissal of those parties. 1d. Totheextent the defendant isarguing that no objection
was heeded since the necessary effect of the dismissa was to dter the case to one just of damages to

Clemons leasehold interest, we do not find that to be an accurate view of thefactua basisfor thisdismissal.



112.  When Brundidge and Dampeer sought dismissal from the suit, their counsdl stated that it was
because Clemons was the only signatory to the lease with Evans. The law of agency applies to
partnerships, though. Miss. Code Ann. § 79-12-7(3) (Rev. 2001). Each partner acts as an agent of the
partnership and his acts bind the partnership if the action fallswithin the scope of the partnership business.
Miss. Code Ann. § 79-12-17(1) (Rev. 2001). Clemons could enter avalid lease for the other partners.
Clams regarding the breach of theleasewould havebeentheclam of dl. 1ssuesregarding potentia breach
by Clemons would have raised whether his agent-partners had committed breaches for which he was
responsible. Dismissd of Brundidge and Dampeer did not smplify theissues but only created anew one.
13. Sincethedismissa of two partnerswasat their own request, with no indication then or later during
the course of trid that the club's losses were no longer being litigated, we find that the former plaintiffs
acquiescence removes the need for dl partnersto be present. If thoseindividuadswish to makeacamto
any award made, that would have been for them to pursue against Clemons. To the extent the dismissed
individuds might have liability for a breach by the partnership, the defendant's failure to object makes the
dismissa beyond complaint. In addition, since no relief againgt the partnership was awarded anyway, on
this verdict the issue is moot.

14. Wearereverang and remanding for other reasons. The issues that normaly arise under Rule 19
may be readdressed below. Acquiescence and waiver do not prevent Brundidge and Dampeer from
rgoining the casefor the new proceedingsthat weare ordering. Preservation of judicia resourcessuggests
that they regppear unless the dismissed parties enter ardinquishment of dl dams arisng from apossble
breach of this lesse.

2. Renovation expenses



115. Evansnext arguesthat testimony should not have been admitted regarding expensesfor renovating
and refurbishing the building before the club opened for business. The lease provided that no rent would

be paid for the firgt eight months. In exchange, the furnishings and equipment that would be needed to
make the facility functiona would become the property of Dondd Evans. Clemons sought recovery of
some $153,841.60 for these expenses.

116. Thetrid court agreedthat the plaintiff Clemonswasnot entitled to direct reimbursement of the costs
of the equipment if the jury found that Evans had breached the lease. However, the lessee was supposed
to have use of that equipment for the entire life of the lease. If Evans caused a premature ending of the
lease, then something of vaue was taken because the opportunity to use that equipment ended too soon.

Aningruction was given that the jury could "consder as one dement of 'lost profits the usage vaue of that
equipment which Mr. Clemons added from the date of the breach until the date of the lease term.” The
defendant Evans objected to the ingtruction.

17. We agree that Clemons was to have the opportunity to use the equipment for the entire life of the
lease. A breach that caused the lease to end in less than three years took away part of the opportunity.

Y et we agree with the defendant that to inform the jury that they should consider a usage vaue as an
additiond measure of logt profits was confusing and encouraged a double recovery. Theright to use the
equipment was for one purpose, namely, to permit aprofit to be made on the business. Thiscasewasan
effort by Clemons and, for atime, his partners to recover for their dleged lost opportunity to continue to
operate the club and earn profits. Besides seeking to prove the amount of income from sales of food and

beer and from a cover charge for each patron, the plaintiffs would need to show the costs of operating the
business. There were expenses in purchasing, operating and maintaining the equipment. Those reduced

the profit. We find no manner in which the equipment itself could be assgned a usage vaue as an



independent profit center for the business. If there was a means, Clemons offered no proof on how to do
so. Ingtead, there was evidence of the more than $150,000 cost of the equipment, atotally irrdlevant figure
if it or some fraction is used to increase the profits otherwise computed.
118.  There was no reevance shown for the equipments usage value. The ingtruction to include such
a vaue in the computation of logt profits we find to be prgudicid error. Even if actua damages for
premature loss of use might be measurable independently of lost profits, this would not justify a properly
chalenged, faulty explanation of how to determine such damages.

3. Proof of damages
119. Morebroadly than asto the just-discussed issue of the equipment, the defendant Evansarguesthat
proof of damages was too speculative to alow accurate caculation by the jury.
120.  All parties agree that the proof of damages left much to be desired. Evans arguesthat it left much
to theimaginaion. Clemons, Brundidge and employees of the club tetified asto theincome and expenses
of the club. Clemons introduced a summary report entitled "Origind Investment-Expenses’ which listed
anumber of items purchased and services rendered in preparing the club for opening. Four documents
were introduced through Brundidge entitled "Club Unique Income-Expense’ for the months of February
through May 1998. These included the gross income for each of the months and listed various expenses
such as rent and utility payments, payroll and stock expenses. Both Clemons and Brundidge testified dl
other records were lost to them when Evans forced them from the property.
921.  Theburden of proving damagesrestsupontheplantiff. Adamsv. U.S. Homecrafters, Inc., 744
S0. 2d 736, 740 (Miss. 1999). Damages must be established with sufficient certainty asto remove them
from the realm of mere speculation or conjecture. 1d. A party will not be barred from recovering because

he cannot provide a perfect measure of hisdamages. 1d. To agreat degree, most damage assessments



unavoidably contain a measure of conjecture. The question then is whether the judgment is based upon
excessve speculation.

122.  Thedifficulty with the damages evidence produced in this case is the widdly varying accounts of
both expenses and income. The conflicting evidence was not only between plaintiff and defendant, asis
to be expected, but between the plaintiff and his own witnesses, including his partner, the club's desgnated
bookkeeper. Clemons and Brundidge both testified that the club spent between $5000-7000 per week
on beer and other bar supplies, though Clemons was smply asked to confirm that figure based on
Brundidge's earlier testimony. Brundidge stated twice on cross-examination that they purchased between
$5,000 and $7,000 of beer per week. The documentation kept by Brundidge shows those figures to be
monthly expenditures, not weekly. Intestifying from the documents, Brundidge stated that specific amounts
in the $5,000 to $7,000 range were monthly amounts and were spent on "bar stick, beer, Cokes, wine
coolers, etc.” Hedid not correct his earlier testimony, but neither was he asked to do so. Thus the jury
was given widdly different figures, with the testimony that these were weekly figures as dominant as the
tesimony that they were monthly.

123.  Witness Michad Smith, who held amanagerid position from the time of its opening, testified the
dub employed approximately eight peoplewho were paid $200 per week. Hisown salary ranged between
$350-400 per week. At aminimum, then, the monthly payroll expenditureswould be $7800. Theincome
and expense report notes only $1690-2075 in monthly payroll expenses. Smith dso stated that most of
the waiter and waitress income was from tips, but he did not retract his statement that each staff member
received aweekly salary of about $200. After stating that he made between $350 and $450 per week,
thisis how he described the other salaries:

Answer: The average payroll was usualy about 200 bucks.



Question: 200 buckstota?

Answer: No, not the total payrall, per person.

Question: Per person. So you had eight people at 200 bucks, $1,600, plus yours, 350 to 4507

Answer: Yes.
924. Itisdifficult to perceive how e sethejury could have received thistestimony other than the payroll
was close to $2,000 per week. The"payrall” in normad parlance means something paid by the employer.
Tips paid by cusomers would have been in addition. The only evidence of a specific dollar amount paid
to staff waswhat has been set out here. Any sense that these numbers should be recast into acombination
of wages and tips finds no support in the record.
125. Clemons tedtified that he was il burdened with paying various utilities bills which continued to
accumulate after his ouster from the club. Although asked, he did not explain why he did not smply have
the utilities disconnected. Thelaw imposes upon an individud the duty to mitigaete hisdamages. Frierson
v. Delta Outdoor, Inc., 794 So. 2d 220, 225 (Miss. 2001).
726. Clemons clamed as damages the cost of an air conditioning unit financed by his employer,
Missssppi Power Company. He testified that he continues to have payments for the unit deducted from
his paycheck. Frank Cadtiglia, however, from Missssppi Power testified that Donald Evans had paid the
debt in full. Evidence of the paychecks was not introduced.
927.  BothClemonsand Brundidge testified that income above the immediate expenses was used to pay
some of the investors but this is not reflected on income and expense reports, skewing what would be
considered profit.
928. Thereisalack of documentary support for the damage clams. Clemons offered only four income

and expensereportswhich according to hisown testimony areincompletefor failing to account for the debt



service expenditures. Clemons explains this falure by stating that the club records were kept in the club
office which was made inaccessible to him after Evans prevented him from returning to the premises. That
might justify shortcomings in the evidence, but we have no finding by the trid judge that in fact Evans did
create the difficultiesin proof. Instead, we have the plaintiff's unsubstantiated dlegations. At the time of
a mation for directed verdict, the defendant argued the inadequacies of the evidence including that on
damages. Thosedefectsare profound. If they areto be excused, it isbecausethetrid judgefindsthat this
is the best evidence available and the falure to produce better proof is in large part the fault of the
defendant.

929. Brundidge testified that the club's finances were deposited and withdrawn from his persond
checking account. Hedid not provide any statements and said that he did not have them. Evanswould not
likdy have been able to prevent those records from being available. Other records which would not likely
have been confiscated by Evans aso were not offered, such as the Mississippi Power paychecks that
dlegedly would show deductions for an ar conditioning unit.

1130.  Itis"absolutdy incumbent upon the party seeking to prove damagesto offer into evidence the best
evidence avallable [for] each and every item of damage. If he has records available, they must be
produced. While certainty isnot required, aparty must producethe best that isavallableto him." Puckett
Mach. Co. v. Edwards, 641 So. 2d 29, 37 (Miss. 1994) (quoting Eastland v. Gregory, 530 So. 2d 172,
174 (Miss. 1988)).

131. Clemonsisnot relieved of theobligation of providing proof whenitisavalable. Theissueof Evans
possible interference with the providing of adequate documentation remained amatter of unresolved fact.
The plaintiff's own evidence was conflicting and confusing. The award cannot sand. We remand so that

a anew trid afact-finding may be made of whether the inadequacies of the record may properly belad

10



at Evans feet. If S0, the otherwise inadequate evidence -- at least if the evidenceissmilar to that offered

inthefirg trid -- might be judtified.

4. Satutory violation

132. Evans assatsthat Clemonsis prohibited from claming lost profits resulting from the club's sdle of
beer. Clemons did not have a license to sdll beer, as the club was using a license issued to Lorraine
Howze, who was neither a party to the lease nor a partner in the club enterprise.

133.  Theliquor license satutes require the gpplication for alicense to contain a satement showing the
name of the business, and if apartnership, firm or association, the name of each partner or member. Miss.
Code Ann. 867-3-17 (Rev. 2001). In order to qualify asalicense applicant, the applicant must be either
the owner of the premisesfor which apermit issought or theleaseholder. Miss. Code Ann. 8 67-3-19(d)
(Rev. 2001). A license dso may not be transferred. Miss. Code Ann. § 67-3-23 (Rev. 2001).

134. Evans tedtified that he executed a second lease to the property to Lorraine Howze after being
informed by Clemons that he was having difficulty qudifying for alicense. The propriety of this gpparent
attempt to circumvent the liquor statutesis not before this Court. 1t is undisputed that the contract at issue
lists Clemons and Evans done. There was some testimony that Howze was a partner in the club. Even
if Howze was a partner, shefailed to comply with the requirement to list every other partner in the business
and it is undisputed that there were at least three such partners. The club wasthus selling beer in violation

of the licenang Satutes.

11



135.  This, however, does not preclude recovery. There was a time when a contract entered by a
business that failed to obtain the proper privilege licensewas'"null and void so far only as such person shdl
base any dlam uponthem, and no suit shal be maintainablein favor of such person on any such contract.”
Phenix Ins. Co. v. Pollard, 63 Miss. 641, 642 (1886) (quoting Miss. Code § 589 (1880)). That
particular license statute was amended not long after the Phenix suit to remove any reference to void
contractsand instead to providefor crimina pendtiesfor the businessthat wasnot properly licensed. Miss.
Code Ann. § 3894 (1906). That is also the present approach. Miss. Code Ann. § 27-15-215 (Rev.
1999). We are not deding with the generd privilege license but instead the specific beer and light wine
license. Still, it isingructive that the failures of businesses to conform with generd licensing requirements
do not close the courthouse door to their contract disputes.

136. Thebusness mus 4till be alawful one and the violation of law must not have caused the claimed
injury. Meador v. Hotel Grover, 193 Miss. 392, 9 So. 2d 782, 785 (1942). Recovery isallowed under
lanvful contractsthat are supported by lavful consderation. Martinv. Estate of Martin, 599 So. 2d 966,
969 (Miss. 1992). Theleaseherewasavadid contract. The saeof beer ispermitted but only when certain
conditions are met. Thaose conditions may not have existed, but any failure was not a contributing cause
of the damages that plaintiff seeks.

1137. We should not be read as ignoring illegd conduct. The question is one of remedy. The cited
precedents provide that fallure to have a regulatory license may not be used as a bass in a suit between
private individualsto ater the norma measure of damagesfor breach of contract. The State has provided
pendtiesincluding fines and imprisonment for the s e of beer without the proper license. Miss. Code Ann.
867-3-15(Rev. 2001). Prosecutorial discretion, lack of awarenessof theviolation, and other mattersmay

often prevent that remedy from being utilized even when it would be gpplicable. Even so, therights of the

12



parties areto be sorted out regardless of the licensing issue; the respongbility of the sdller to the State may
only be determined in other proceedings.

5. Hearsay
138. Evansarguesthetrid court erred in dlowing hearsay testimony of Kevin Mclnnis. Mclnnis was
present in the club in September 1998. Hetedtified that he heard Clemons and Evans arguing in the back
roomwithout knowing the substance of theargument. Clemonsthen exited theback room, looking nervous
and upset. Mclnnis and Clemons lft the club, got into a car together and drove away. Whilein the car,
Clemonstold Mclnnis that Evans had threatened Clemons with a gun. Evans objected to this testimony
attrid. Clemonsarguesthat thisadmittedly hearsay satement wasadmissible asether an excited utterance
Or a present sense impression.
139. Anexcited utterance is defined as a datement relating to astartling event or condition made while
the declarant was under the stress of excitement caused by the event or condition. M.R.E. 803(2). The
rationde for this exception is that one caught in a sudden, startling event lacks the capacity for cam
reflection, tending to make such satementsreiable. Smith v. State, 733 So. 2d 793, 799 (Miss. 1999).
A present sense impression is a statement describing or explaining an event or condition made while the
declarant was perceiving the event or condition or immediately thereafter. M.R.E. 803(1). It too isbased
on the absence of opportunity for deliberation.
40. Evansobjected to the evidence because of the albbsence of proof of the length of time between the
event and Clemons report of it to Mclnnis. Mclnnis did not offer any estimate of the length of time
between these two events or whether Clemons still gppeared upset and under the influence of the stressful

event. Thetrid court did not state which of the two proffered exceptions gpplied, but merely dlowed the

testimony.
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1. Wefirgs addresswhether the satement qudified asapresent senseimpression. Asmentioned, such
a statement must describe or explain an event, and must be "made while the declarant was perceiving the
event or condition or immediately theregfter.” M.R.E. 803 (1). The comment to the Rule sates that the
gatement must be "spontaneous,” because it must be "unlikely that the declarant made a deliberate or
conscious misrepresentation.” M.R.E. 803(1) cmt. Conceptudly, the event must be spesking through the
declarant instead of the declarant's reflectively speaking about the event. It isevident, to use perhaps some
understatement, that ill will existed between Clemons and Evans on the night of the dleged incident. 1t is
critica that neither sde be ableto makeits proof regarding what happened smply becausethat person was
foresighted enough to make an early conscious characterization of the event. Rigorous application of the
hearsay rulesis one of the few protections againg that possibility.

42.  Thewitness Mclnnis who heard the hearsay statement did not plainly establish the length of time
between the event and the statement. Clemons may have made a somewhat clearer statement about the
time framethan did Mclnnis, but surely the person whose possible ddliberate fabrication isthe concern that
isbeing weighed cannot aso providethe evidence to prove spontaneity. Instead, welook towhat Mclnnis
dated. The dissent quotes the testimony and we will only restate the key sections. Mclinnis stated that
Clemons came out of the room in which he and Evans had been speaking loudly at each other. When
Clemons came out of the back room, he was "pretty upset and nervous.” "We left shortly, well, right after
that we left.” The pair left the building, got into the vehicle, and drove off. The testimony could be
interpreted to mean that soon after they got into the car, Clemons made the statement about Evans having
agun. Mclnnisgated that "we got into the car, and hejust said that Donald [Evang] had agun." Clemons

did not say anything else about what occurred or speak further about the gun.

14



43. The defense objected to the testimony twice. Once, before the statement about the gun was
related, the tria court agreed that a better foundation was needed. Then &fter that additiona testimony,
the defense asserted that a proper foundation for the hearsay till had not been laid. The plaintiff had
already argued these two hearsay exceptions as the basis for admission. The trid judge after the first
defense objection required that a better predicate be laid "with respect to the time frame and the condition
of Mr. Clemons™ In context, "condition" would have to mean whether he was excited when he made the
satement. The defense attorney then argued after what ostensibly was abetter predicate was offered, that
dill hedid not "think the foundation'sbeenlaid." The counsdl argued that the witness did not know whether
an argument had taken place. Instead, dl he had heard was voices. Perhaps defense counsd could have
been clearer, but what had just occurred was that the other attorney had offered additiona testimony in
response to the judge's direction to show better what the declarant's "condition” was and the time frame.
We interpret the fina objection as being that what the witness had heard, perhaps loud voices, did not
prove the declarant's condition as excited. Counsd did not again dlude to the time frame, but the length
of time after an exciting event is part of the evidence needed to show whether the declarant istill operating
under that stress. The court overruled the objection, and the hearsay about the gun was admitted. Counsel
did not need to restate dl of hisinitid objection. By renewing it after the foundation alegedly was made,
the issue was preserved.

144.  We find the foundation for the spontaneity of the statement under the present sense impression
exception to be weak. In order for this exception to be applied, thetrial court had to decide whether too
much time had passed for the event to be speaking spontaneoudy through Clemons as opposed to
Clemons non-spontaneoudly and ddliberately speaking about the event. If the evidence fails to establish

the tempord relationship, the statement will not qudify as apresent senseimpresson. Smith, 733 So. 2d
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a 799. Sincethetrid court never stated which exception hewas using, the court may well not havefound
it to be a spontaneous present sense impression.

145. Timeis dso afactor in determining whether this statement was admissble under the separate
excited utterance exception. Time, though, is Smply a component of the centrd consderation that the
declarant mugt still be so affected by the startling event asto judtify the tatement asbeing spontaneousand
not the result of reflection. Devance v. State, 768 So. 2d 319, 323 (Miss. Ct. App. 2000). Mclnnis
testified that Clemons gppeared nervous and upset upon exiting the club'sback room. That isat least some
evidence of the necessary excitement, though the trid judge dso did not identify this as the gpplicable
exception. The court did not state whether the testimony proved the extreme emotiona State that the
exception contemplates.

46. Sincewe arereversing for other reasons, we leave open the issue of thishearsay. We should not
be interpreted to be holding that the statement is or is not admissible hearsay. If this hearsay is again
offered at atrid, apredicate will again need to be laid. Fact-findings regarding the gpplicable exception
should then be made when the evidence is e@ther admitted or excluded.

47.  We point out that Clemons aso testified that Evans had agun. Evans denied that he ever pulled
agunon Clemons. Corroboration of one of thetwo stories gave abasisfor thejury to determinewho was
tdling the truth. The corroboration was solely by alowing Clemons own words on the day of the aleged
incident to be used to corroborate himself. Therefore the trustworthiness of those words was centrd to
their use and to the permissibility of their affecting the fact-finding by thejury. What dl hearsay exceptions
are based upon is that something about the nature of the hearsay makesit trustworthy and too unlikely to

be a self-serving fabrication.
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148. We find that the question of Clemons being forced off the premises with a gun to be important
evidenceregarding whether Evans breached thelease or whether for other reasonsthe partnership decided
to stop operating.
149.  Wereversethefinding of the jury asto liability and remand for further proceedings.

6. Excluded witness
150. Evansargues he was prgudiced by thetrid court'srefusa to dlow a Gulfport Police Department
representative to testify. The witness had not appeared before the defense rested its case. We find that
this matter need not be resolved, as reopening the defendant's case for this witness and the issue of the
proper timing for caling the witness are unlikely to recur after remand. We note that this testimony aso
was relevant to the question of whether a gun was used by Evansto force Clemons off of the Club Unique
property.

7. Jury Instructions
151. Evansassgnsaserror the grant of two jury instruction over his objections.

Instruction P-2:

Y ou areingructed that, should you find for the Plaintiff in this case, you must confine your

verdict to reasonable compensation for theinjuriesactudly sustained, if any, by the Plaintiff

as a reault of the Defendant's wrongful termination of the lease entered into with the

Pantiff, Odis L. Clemons. Plaintiff's reasonable compensation, if any, does not include

attorney'sfees, nor doesit dlow amonetary award which congtitutes apendty againgt the

Defendant, nor are you limited by the estimates of damages made by the attorneys

representing the partiesto this lawsuit.

Instruction P-3:

If you find from apreponderance of the evidencein this case that the Plaintiff has sustained

actua damages as a proximate result of the Defendant's wrongful termination of the lease

entered into with the Plantiff, Odis L. Clemons, then the Plantiff is entitled to averdict in
an amount which will reasonably compensate the Plaintiff for his loss sustained. Such
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damages are called compensatory or actuad damages and are awarded for the purpose of
making the Plaintiff whole again insofar as amoney verdict can accomplish that purpose.

152. Evansarguestheseingructionsassumed hisligbility, took away thejury's ability to determineif the
lease termination was wrongful, and congtituted improper peremptory indructions. Each begins with the
cavest that theingruction appliesonly if thejury hasfound for the plaintiff. Later in each of theingructions,
that limitation is not repested.

153.  Thewriting of jury indructions is an art, one perhaps too little understood by those trained in the
law such asthetrid counsel and judgesat every level. What confusesjurors and what explains are matters
that often get lost in the minutiae of esoteric legd argument. We find that from alegd point of view the
ingructions were acceptable and we would not reverse based on thelanguage. That they may nonetheless
have mided is possble. However, adding more words may as easly confuse as clarify. We leave the
question of the repetition of phrases of limitation and exception for the partiesto reargueif it arises again
a anew trid.

8. SQufficiency and weight of evidence

154. Evans sought to have ajudgment notwithstanding the verdict entered or else anew tria ordered.
Juries decide contested issues of fact. Judges decide when there are no facts to support some part of a
dam. We have discussed the matters of damages, and have found the evidence confusing, the ingtructions
partly in error, and anew trial needed. The only remaining question, then, iswhether the evidence was so
lacking that we should enter judgment for the defendant. To determineif adam is missing some dement
of needed proof, we examine the evidence supporting the clam aong with dl reasonable inferences

favorable to it. Goodwin v. Derryberry Co., 553 So. 2d 40, 42 (Miss. 1989). We find sufficient
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evidencefor jury deliberations about whether Evansinterfered with Clemons right to occupy the premises
he leased and whether damages resulted.

155. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
REVERSED AND REMANDED. COSTSARE ASSESSED TO THE APPELLEE.

McMILLIN, C.J.,MYERS, CHANDLER AND GRIFFIS, JJ.,CONCUR. IRVING,J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY KING, P.J., BRIDGES
AND LEE, JJ. THOMAS, J., NOT PARTICIPATING.

IRVING, J., DISSENTING:

156. The mgority findsthat the question of whether Evansforced Clemons off the premisesat gun point
ispivotd to a determination of whether Evans breached the lease agreement. The mgority then says it
leaves open the question of whether the evidence on this point was erroneoudy admitted. However, the
effect of the mgority'sholding isto find that the hearsay evidence was erroneoudy admitted. The mgority
then determinesthat the case should be reversed because it finds an instruction on damages was erroneous
and Clemons's damage evidence too confusing and conflicting. With respect for the mgority, | disagree
on both points. Consequently, | respectfully dissent.

157.  Onthe point of being forced off the leased premises at gun point, Clemons testified as follows:

Q. Did there come atime that you and Dondd Evans had a fdling-out?

A. Yes, gr.

Q. When was that?

A. Again, around July, September, he began coming around the building putting his
hand in the cash regidter.

Q. Putting his hand in the cash register?

A. And taking money. Yes, Sr.
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Y'dl discussed a partnership at that time?
Yes, gr.
And what was that conversation?

The conversation was -- excuse me, dr. He come in there, and | said, we don't
want partnership, we doing good without a partnership.

THE COURT: You don't want a partnership?

Yes, sr. Then he said, goddamn foal --

MR. CRANE: Object to hearsay.

THE COURT: Overruled.

He said, goddamn fool, you sign acontract with Mississppi Power Company and
put al them -- pay al that money down, he said, I'll take the goddamn building and
kill you. And draw agun on me.

When weas that?

In September.

In September?

Yes, gr.

And he pulled a gun on you?

Yes, gr.

Were you frightened?

Yes, gr.

Did you come back to the club?

No, sr. After September 28th | did not come back.
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58. The evidence, which was offered to corroborate Clemonss contention that Evans forced him, at

gunpoint, off the leased premises, came essentidly from the testimony of Kevin Mclnnis who testified as

follows

Q.

O

>

> O

> 0O > 0O

> O

O

Did you have occasion in September of '98 right before or right after Hurricane
Georgesto be in the club when Donad Evans camein?

Yes. | don't know if it was -- | don't know if it was-- | don't know if we went --
| think wewent in. | think me and Odis went in, and he was aready there.

He was dready there?

Yes.

Did you observe Odis taking to him?

Widl, wewent in. | waslike at the bar, and they walked like towardsthe back in
the little office room behind like the DJ booth. And | just heard them making --
| heard some loud voices and changing words.

Angry words?

| just heard words. | don't know what kind of words was --

The voices were loud?

Yes.

Did you eventudly see Odis again?

Yes gr. Weleft shortly, wdll, right after that we |eft.

When you firgt saw him come out of the office, did you notice anything about him,
his demeanor, the way he looked?

Wéll, he was pretty upset and nervous.
And what did you observe asto his condition?

He was just nervous and upset. And we left out the building, got in the car.
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Q. When you left the building and got in the car, did he tdl you what had happened?
A. Yes.
Q. What did hetdl you?

A. Wi, we got in the car, and he just said that Donadld had agun. And | didn't say
anything ese about it, didn't mention anything ese.

Q. Where did y'al go after that [after the conversation]?

A. | don't know if | went home, took, him home. | redly, | just remember that we
was [9¢] together. We hung out for alittle while longer.

159. The mgority saysit leaves open the question of whether Mclnniss testimony should have been
excluded under the excited utterance and present sense exceptions to the hearsay rule. But as | have
already noted, the mgority in redity finds that the testimony should have been excluded because, in the
mgority'sview, therecord fallsto establish atempora reationship between the period of timewhen Evans
pulled the gun on Clemons and when Clemons told Mclnnis about it.

160.  Inmy opinion, therecord issufficient to inform usasto thetempord relationship between the event
and the subsequent utterance. | think the above-quoted colloguy makesit quite clear that the conversation
occurred as soon as Otis and Mclnnis got in the car and left the premises. Also, the record is clear that
Clemons and Mclnnis left the premises immediatdy after Clemons exited the room from which Mclnnis
had heard the loud voices emanate. Therefore, | believe the trid court was correct in dlowing Mclnniss
statement as an exception to the hearsay rule, whether as an excited utterance or a present sense

impression.
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161. | notethat Evansdid not make the specific objection in thetria court to Mclnnisstestimony which
he now argues on gpped, that is, the lack of tempordity between the event and the subsequent relaing of
the event to Mclnnis. An objection does not have to be stated with specificity if it is goparent from the
context of the objection asto itsgrounds. Peterson v. State, 518 So. 2d 632 (Miss. 1987). However,
where a party objects on a specific ground, the court on appeal does not need to consder whether any
other ground was gpparent from the context sinceit is clear that the appellant considered no other ground.
Davisv. Snging River Electric Power Assn. 501 So. 2d 1128 (Miss. 1987). The record reflects that
Evanssattorney objected savera timesto Mclnnisstestimony but never pinpointed thelack of temporality
between the event and the subsequent relating of the event to Mclnnis as abasis for his objection. The
objection was a genera one, lack of foundation. Certainly, what was meant by this statement is not
apparent from the context. Therefore, | believe, heisprocedurdly barred. Thisiswhat therecord reveds.

Q. When you firgt saw him [Clemons] come out of the office, did you notice anything
about him, his demeanor, the way he looked?

A. Wéll, he was pretty upset and nervous.

MR. CRANE (Evanss attorney): Object to speculation, Your Honor. He
doesn't know whether he was --

THE COURT: He can testify asto his observations.
Q. Whenyou left the building and got in the car, did he tdll you what had happened?
A. Yes.
MR. CRANE: Object to hearsay testimony he trying to solicit, Your Honor.
MR. BETHEA (Clemonss atorney): Your Honor, | would characterize this as an
exception being an excited utterance, present exception 801.2 and -3; 803.1, -2, and -3,

Judge, exceptionsto that.

MR. CRANE: Your Honor, there's no foundation for ---

23



THE COURT: Yes Lay alittle more foundation with respect to the time frame and the
condition of Mr. Clemons.

162. After the above exchange, Clemonssattorney asked Mclnnisaseries of questionsbefore drawing
afina objection by Evanss attorney in the following exchange:

Q. All right. When you got in the car, did he tdl you anything.

A. Yes. Hetold me that they wasin --

MR. CRANE: Again, Your Honor, I'm going to object to the hearsay. | don't think

the foundation's been laid. He doesn't know whether an argument took place or

what took place. Hejust heard voices.

THE COURT: I'll dlow it. I'l dlow it.

(emphasis added).
163. | cannot understand the basis for the magjority's statement that Evans objected to Mclnniss
testimony "because of the absence of proof of the length of time between the event and Clemons's report
of ittoMclnnis™ Mgority opinionat (140). Therelevant portionsof the record, which are set forth above,
show beyond doubt that Evanss attorney's reference to alack of foundation being established referred to
the fact that Mclnnis only heard loud voices and could not decipher what was being said by the two men
intheback room. That isshown specificdly by Evanssattorney'slast explanation of hishearsay objection:
"Agan, Your Honor, I'm going to object to the hearsay. | don't think the foundation's been laid. He
doesn't know whether an argument took place or what took place. He just heard voices.”
164. It istruethat the trid court requested Clemonss attorney to "lay a little more foundation with
respect to the time frame and the condition of Mr. Clemons." However, Evans cannot complain on apped

of the lack of temporality between the occurrence of the event and the subsequent communication of the

event to Mclnnis when Evans never objected in thetria court to Mclnnisstestimony on that basis. After
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the trid court became satidfied that Clemons had demondtrated a sufficient tempora nexus for admission
of Mclnnisstestimony, nothing wasleft for thetrid court to consder, giventhe genera objection of Evanss
attorney'sobjection. Thereisno requirement under either the present senseimpression or excited utterance
exceptions to the hearsay rule, as Evanss atorney argued, that the person who is told of the event must
have witnessed and understood the event as it was occurring. That requirement is on the declarant.

165. Sincethelast objection by Evansscounsd isclearly not an objection based on lack of tempordity,
the mgority engages in alittle creativity to conclude that the issue has been preserved for gpped. The
magority says "perhaps counsdl could have been alittle clearer” and then proceeds to try and make clear
that which counsd faled to do. Initsattempt to do so, the mgority says, "Weinterpret the final objection
as being that what the witness had heard, perhaps loud voices, did not prove the declarant's condition as
excited . . .. Counsd did not need to restate dl of hisinitia objection.” There are problems with this
interpretetion.

166. Firg, thisinterpretation failsto take into account that admission of hearsay under the present sense
impression exception requires, as a prerequisite, two things: an occurrence of an event or condition, and
a statement describing or explaining the event or condition while it was being percaived or immediatdy
thereafter. M.R.E. 803 (1). Admission of hearsay under the excited utterance exception aso requires, as
aprerequisite, two things: the occurrence of astartling event or condition, and a statement relaing to the
dartling event or condition madewhilethe declarant was under the stress of excitement caused by theevent
or condition. M.R.E. 803 (2). Second, counsdl'sinitia objectionwas not specific. An objection based
on lack of foundation could refer to either of thefour prerequisites. Third it isbeyond logic to suggest that
one shouting in aloud voice a another for an extended period of timeisnot excited. Fourth, it wasthetrid

court, not Evanssattorney, who tied the admission of Mclnnisstestimony to Clemonss counsd being able
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to "lay alittle more foundation with respect to the time frame and the condition of Mr. Clemons” Nothing
in the record indicated what Evanss attorney meant by "lack of proper foundation™ until he told us during
hislast objection.
167. Themgority — apparently conceding that Evanssattorney did not makethe specific objection that
Mclnniss testimony should not be dlowed because of the lack of tempordity between the occurrence of
the event and therelating of it to Mclnnis— nevertheless, findsthat Evans can useto hisadvantage thetria
court's directive to Clemonss attorney to "[l]ay alittle more foundation with respect to thetime frame and
the condition of Mr. Clemons" Assuming arguendo that the court's ruling provided the specificity that
Evans failed to make, and that Evans could take advantage of it, it isonly logicd to conclude that when the
trial court determined that the required specificity had been met, Evans no longer had an evidentiary bull
in the fight because, al dong, he had been riding the court's bull and not his
168. FHndly, the mgority notes that "the defendant Evans argues that proof of damages was too
speculative to dlow accurate calculation by the jury.” 1t is okay for Evans to make the argument, but, in
my opinion, the mgority errsin embracing it. In embracing the argument, the mgority finds
The difficulty with the damages evidence produced in this case is the widdy varying
accounts of both expenses and income. The conflicting evidence was not only between
plantiff and defendant, as is to be expected, but between the plaintiff and his own
witnesses, including his partner, the club's designated bookkeeper.
Mg ority opinion at (1122).
169. Asan example of this"widdy varying accounts of expenses and income' evidence, the mgority
finds that " Clemons and Brundidge testified that the club spent between $5,000-$7,000 per week on beer

and other bar supplies, while the documentation kept by Brundidge in the ordinary course of business

shows those figures to be monthly expenditures, not weekly." It istruethat Brundidgeinitialy testified that
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the $5,000-$7,000 figure was aweekly figure. However, no one made the argument in thetria court that
the problem with the evidence related to an ingbility to distinguish between weekly and monthly
expenditures or that a conflict existed between the witness testimony and the documentation presented.
Moreover, during further cross-examination of Brundidge, it was made clear to the jury, as shown by the
following exchange, that the expenses were monthly and not weekly expenditures:

Q. On those sheets, | notice on each one of them you have a category for beer, etc.
Would you read whét that category isto thejury please. It'stowards the bottom.

A. It says, bar stock, beer, cokes, wine coolers, etc.

Q. Okay. Now, how much in the month of February did you spend on those

items?
A $5,000.
Q. And that was dl those items collectively, correct?
A. Yes.
Q. What about the month of March?
A. It was $5,800.
Q. Okay. And again, that was for dl those items collectively?
A. That's correct.
Q. And then April?
A. $6,950.
Q. And then May?
A. $7,000.
Q. $7,000 even?
A. Yes. The first month was $5,575.
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170. Themgority also points to the testimony of Michael Smith, the manger of the club, in support of
its finding that the accounts of the expenses, aswell asthe amount of income, varied widdly. The mgority
guotes Smith asfollows.

Witness Michad Smith, who held a managerid postion from the time of its opening [the

club's opening], testified the club employed gpproximately eight people who were paid

$200 per week. His own salary ranged between $350-400 per week. At a minimum,

then, the monthly payroll expenses would be $7,800 but the income and expense report

notes only $1,690-2,075 in monthly payroll expenses.
Maority opinion a (123). Agan, the mgority quotes only part of Smith's testimony. During redirect
examindion, Smith testified asfollows:

Q. These employees, what kind of work did they do a the club? Were they

waitresses?
A. Waitresses.
Q. Did they get paid in tipsor out of a salary?
A. A small salary but mostly the tips.

Q. Mogt of it tips?
A Yesh.

When Smith'stestimony isviewed in both context and totdity, the so-called variance between histestimony

and therecord dissipates. It isreasonableto conclude from histestimony that, dthough thewaitresseswere

paid $200 per week, the figure represented payment from both sdlary and tips and that the gross payroll

figure did not include the tips. Moreover, here again, no one made the argument during the course of the

trid, and certainly not during Smith's testimony, that there was a conflict between tesimony and the

documentation presented.
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71. | do not find the problem with the evidence that the mgority finds. | believe the evidence on
damages was reasonably reliable and sufficient to alow the jury to arrive at a verdict based, not on
gpeculation, but reasonably grounded in the evidence presented. It is clear from the evidence presented
in this case that there was ample evidence from which the jury could make areasonable determination that
Evans, without legd judtification, forced Clemons from the leased premises. There was aso rdiable
evidence that essentidly dl of the financia records wereleft in the building when Clemons was forced ot.
| find no basis for faulting Clemons for not presenting additiona financid records given Evanss actions.
Moreover, as| read the record, Evanss chief complaint about the damage evidence was that the evidence
should be limited to damages suffered by Clemons as opposed to damages suffered by the partnership.
172. 1 bdievethemgority, inarriving a theresult it reachestoday on theissue of the damages evidence,
has subgtituted its finding for that of the trid judge and has overemphasized what it perceives as conflicting
and speculative evidence. Thetrid court has broad discretion in ruling on the rlevancy of evidence, and
on appedl, the court's ruling will not be reversed unless there has been an abuse of discretion and the
admisson or excluson affects a substantid right of aparty. Terrain Enterprises, Inc. v. Mockbee, 654
So0. 2d 1122, 1131 (Miss. 1995). Thejury heard dl of the evidence and, in my opinion, was properly
ingtructed as to how it should consider that evidence. | find no abuse of discretion here,
173.  The mgority, however, takesissue with the following ingtruction:

Your are ingructed that, should you find that the Defendant, Donad Evans, wrongfully

terminated the lease which he entered into with the Plaintiff, Odis L. Clemons, then Mr.

Clemons would be entitled to reasonable compensation for theinjuries actudly sustained,

if any, asaresult of thiswrongful act. Such reasonable compensation is known as actud

or compensatory compensation and does not include attorney's fees, nor doesit alow a

monetary award which would condtitute a pendty against Mr. Evans.

Such actua or compensatory damages for breach of contract or lease must be proven by
a preponderance of the evidence with reasonable certainty and may not be based merdly
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on speculation and conjecture. In the event that you determine that Mr. Evans breached
the lease and that Mr. Clemons has been injured by breach of the lease agreement, Mr.
Clemonsisentitled to bejustly compensated and isto be made whole; however, itisnever
contemplated that he be placed in a better position than he otherwise would have been in
if the contract had been performed.

In this case, if you determine by a preponderance of the evidence that Mr. Evans
wrongfully terminated the lease and that Mr. Clemons s entitled to an award of actud or
compensatory damages, those damages should bethe net amount which Mr. Clemonslost
as aresult of not being alowed to maintain possession and control of the leased premises
fromthe date of the breach to the end of the leaseterm, March 30, 2000. Based upon the
language of thelease, the equi pment and furnishing purchased by Mr. Clemonsbecamethe
property of Mr. Evans prior to the date of the dleged breach. However, in cdculating the
award of actud or compensatory damages to Mr. Clemons, you may consider as one
dement of these'logt profits,' the usage vaue of that equipment which Mr. Clemons added
to the premises from the date of the breach to the end of the lease term.

During the ingtruction conference with the triad judge, Evanss attorney made the following remark about
the portion of the instruction which the mgority finds objectionable: "'I'm not sure of the meaning of the last
sentence, Your Honor." Theregfter the following exchange occurred:

THE COURT: Wdl, it is hard to articulate what I'm saying. It reads, "However in
caculating the award or actua compensatory damages to Mr. Clemons,
you may consder as one dement of these logt profits the usage vaue of
that equipment which Mr. Clemons added to the premise from the date of
the breach to the end of the lease term.”

What I'm saying or what I'm trying to say, and I'll take some
recommendation, isheisnot entitled to adollar-for-dollar damage
award for theimprovements and dterationshedid to the building,
but he is -- but his lost of the use of those improvements and
additions or dterations to the building is an eement that can be
factored into the caculation of lost profits.

In other words, | guesswhat I'mtryingto say is, if held have been
operating the busness as he found it, he may have made X
amount of dollars. Given that he fixed it up and cleaned it up and
painted it and air-conditioned it and did whatever else he did, he
may have made X-plusdallars. | think that's something thejury's
entitled to consder, the condition it was in when he got it versus
the condition it waswhen it wastaken from him, if they find it was
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taken from him, and the vaue of the difference in what he log.
Do you see what I'm saying?

MR. CRANE: | do seewhat you are saying. And just for the record --
(Evanss attorney)

THE COURT: It'sjust hard to articulate.

MR. CRANE: | understand. Buit for the record and because | made my motion

for directed verdict on the basis -- partid directed verdict on the
basis of thefact that | contend that the plaintiff wouldn't beentitled
to any damages on that, | would like to object to this language,
period, just for the record.

* k% % %

MR. CRANE: | don't know if this will do it, Your Honor, but, "You may
consgder as one of the dements of these logt profits the
contribution that equipment had with regard to the generation of
sad profits.”

THE COURT: The contribution the equipment --

MR. CRANE: -- had or would have had in the generation of said profits.

THE COURT: How about putting "may have had"?

MR. CRANE: Okay.

MR. BETHEA: Judge, | likeyour version better. | think it'sclear, the usagevaue.

THE COURT: The contribution the equipment may have had to the lost profits, or to
what?

MR. CRANE: In the generation of those profits, of the logt profits.

THE COURT: | know it doesn't read very cleanly, but | think, redly, the way it'swritten
is probably the best way to say it, and y'dl will haveto try to explain that
to them in argument as best you can.

74. | fall to see the problem with the ingtruction. Specificdly, | fall to see how the above indruction,

when conddered in its totaity, was so confusing and created the opportunity for double recovery.
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Moreover, asthe above colloquy shows, dl parties agreed that Clemonswas entitled to recover something
for the premature loss of use of the equipment that had been purchased for usein the building over athree-
year period. The modification of the ingtruction offered by Evanss attorney would have dlowed the jury
to consder, "as one of the dements of logt profits, the contribution that [the] equipment had with regard
to the generation of said profits.”

175. It s;ems clear to me that Clemons was willing to make the subgtantid investment in the equipment
because he thought he would get to use it for at least three years. If Evans unlawfully and prematurely
interfered with that use, surely some compensation was due Clemons. It may not have been proper to
characterize the compensation due Clemons as an dement of "logt profits,” but neverthdess, it was aloss
for which Clemons should have been compensated. Suppose the breach had occurred immediately after
the expenditures were made and before the club actualy opened for business, could it be legitimately
argued that no compensation was due Clemons? If so, how would it have been characterized — as an
element of logt profits, logt investment?

176. | believe the jury wasfairly ingructed on how to consder the damage evidence in this case even
though it may not have been aperfect ingtruction. Therefore, | would not disturb the jury's verdict.

KING, P.J.,BRIDGESAND LEE, JJ.,JOIN THISSEPARATE WRITTEN OPINION.
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