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EASLEY, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE

1.  Thiscivil rightsand tort case arisesfromthe April 15, 1997, death of EddieMcKenzie
(Eddie) who wasshot by Gregory Elkins(Elkins), a City of Columbiapoliceofficer. Modener
McKenzie (Modener), the wife of Eddie, filed suit on July 14, 1998, against the City of
Columbia, Mississippi (the City), police chief Jerry Howie (Howie), and two officers, EIkins
and Pearlie Mae Hendricks (Hendricks). The complaint asserted jurisdiction and venue
pursuant to42 U.S.C. § 1983. Modener asserted causesof action pursuant to the Fourth, Fifth,
Sixth, Eighth, and Fourteenth Amendments of the United States Constitution. Asto Elkinsand
Hendricks, theamended complaint alleged unreasonable use of deadly forcein violation of the
Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments.
92. By order dated December 14, 2001, the circuit judge allowed Modener to amend her
complaint. The amended complaint was to provide greater detail of Modener’s basis of

recovery and to clarify whether the claimswere pursuant to 42 U.S.C. 8 1983, the Mississippi

Torts Claims Act (MTCA) or both. Modener’'s amended complaint aleged that Elkins



maliciously, intentionally, or through gross negligencefired hisweapon resulting in the death
of Eddie. The complaint also alleged that deadly force was used without a claim of self
defense which violated the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments, aswell
as, aggravated assault and battery, intentional infliction of emotional distress, and loss of
consortium. Modener claimed that Howie and the City werevicarioudy liablefor the actions
of their officersand there wasinadequate or improper supervision and training of the officers.
The complaint also alleged negligence and gross negligencefor failureto usereasonable care,
the conduct amounted to negligent infliction of emotional distress and invasion of privacy,
intentional torts of assault, assault and battery, maiming, false imprisonment, trespass, and
intentional infliction of emotional distress.
13.  Following discovery, al defendants moved for summary judgment. On May 13, 2002,
the Circuit Court of Marion County, the Honorable Michael R. Eubanks, presiding, granted in
part and denied in part the summary judgment motion. The trial court granted summary
judgment in favor of the City, Howie, and Hendricks. Asto Elkins, however, the trial court
denied the motion for summary judgment. Thetrial court stated:

The Court finds Modena[sic] has failed to make out a case against the City of

Columbia under 8§ 1983 for policies or customs which violated Eddie's

Constitutional rights. They are, therefore dismissed. The Court findsthat there

IS no recovery allowed in a 8 1983 action on a respondeat superior theory,

therefore Chief Jerry Howie is dismissed. The Court finds that Modena [siC]

has not made out a case against Hendricks for violating Eddie’ s Constitutional

rights, and therefore, she is dismissed.

The Court finds that Modena [sic] has sufficiently rebutted Elkins' claim of

qualified immunity. The Court finds his decision to enter the house and use

deadly force against a retreating suspect for the purposes of preventing him

from taking a defensive position and not because of an immediate threat was
objectively unreasonable. Furthermore, the Court finds that the law on the use



of deadly force is well founded, clearly established and is a right of which a
reasonabl e person would have been aware.

Asto any allegations for non 8§ 1983 claimsthe trial court stated that:
Defendants in this case have raised several Mississippi Tort Claims Act
defenses, but asModena|sic] did not bring suit under the M TCA, thesedefenses
arewholly irrelevant, and consequently dismissed. Also dismissed are any and
all of Modena’ s[sic] state law, negligent based tort claims, asthese do not rise
to the level of aconstitutional tort.
Accordingly, thetrial court ruled:
Plaintiff’s claims for negligence, gross negligence, negligent infliction of
emotional distress, intentional infliction of emotional distress, invasion of
privacy, trespass, maiming, false imprisonment, assault and assault and battery
are hereby DISMISSED, wherethey do not mergeinto the 8 1983 claim, asthey
are state law based claims and do not rise to the level of constitutional tort.
Modena[sic] canrecover for herself and Eddie sheirsdamagesfor hiswrongful
deathif the jury determines Elkins violated Eddi€’ s constitutional rightsand is
liable for Eddie’ s death.
Inafinal judgment thetrial court subsequently dismissed with prejudicethe claimsagainst the
City, Howie, and Hendricks. Fromtheserulings, Modener filed adirect appeal, and we granted
Elkins permission to bring an interlocutory appeal, see M.R.A.P. 5.
4.  Upon review of thiscase, we affirmthetrial court’s summary judgment in favor of the
City, Howie, and Hendricks. We reverse and render the trial court’s denial of summary
judgment for Elkins and finding that M odener sufficiently rebutted EIkins' claim of qualified
immunity pursuant to 42 U.S.C. § 1983. Also, thetrial court’s ruling that Modener failed to
bring suit pursuant to the Mississippi Tort Claims Act (“MTCA”) is without merit and is
reversed and remanded. The state law claims are remanded to the trial court for afinding to

determine whether adismissal is proper pursuant to the MTCA or otherwise.

FACTS



15.  Prior totheshooting that claimed Eddi€’ slife, Hendrickswith the assistance of Officer
C. N. Brumfield investigated a parked car playing loud music. Myjellious McKenzie
(Myjellious), Eddi€'s son and the owner of the car, was at his friend’ s home sitting on some
stepswith the friend. Myjéelliousran to the car and turned down the music before Hendricks
exitedher vehicle. After somediscussionwith Myjellious, theofficersleft without givinghim
aticket.

6.  Later Hendricks responded to acall that an officer needed assistance with stopping a
vehicle. Myjelliouswas driving the vehicle. When Hendricks arrived at Myjellious’s home,
she saw him in handcuffs. Elkins and other officers were aready at the house. Initialy,
Hendricks saw Eddie at the edge of his carport and outside of his house. The officers were
taking acamcorder from Myjellious' s car, and Eddie seemed upset. Hendricks asked another
officer to explain to Eddie why they were taking the camcorder. They explained that they
needed it for investigation, and Eddie told them that it belonged to hiswife. Eddie then went
inside the house to tell his wife about the camcorder.

17. Later, Eddie stood in his doorway and motioned for Hendricks to approach him.
Hendricks walked toward Eddie but did not come all the way to the door to speak to Eddie.
Eddie complained to Hendricks about the police. While they were speaking, Elkins walked
over to them and spoke to Eddie. Shortly thereafter, Brumfield also walked over to them.
Then Eddie stepped back in the house, and the storm door closed.

18.  Hendricks saw Eddie pick up asilver gun from the counter next to the door and point
the gun at the officers. At this point Hendricks stated that she “was standing in the line of it.”

Sheyelled “He hasagun.” All three officers present, Hendricks, Elkins and Brumfield, drew



their weapons. Elkins gave Eddie a “direct command” to put his weapon down. Officers
Hendricks and Elkins moved toward the door, and Eddie was ordered to put the gun down.
Eddie began to back away from the door.

19.  Hendricks pausedin her advance, and Elkinscontinued towardsthedoor. Elkinsopened
the door and entered the house, and Eddie backed up toward the kitchen. Elkins continued to
ask Eddie to put hisgun down. Hendricks was outside at the threshold of the door at thistime
and saw Eddie shoot his gun fromthe kitchen bar. When Eddie fired the gun, Hendricks saw
the flash of the barrel and Elkinsflinch. Shethought that Elkins had been hit by the bullet and
entered the house.

110. Elkinsreturned firetoward Eddie. Eddie backed up toward the hallway and abedroom
while Elkins continued to movetoward Eddie. Hendrickswasunsure how many bullets Elkins
fired from hisweapon and stated “I can’t - - | don’t recall. It was just an exchange of gunfire
betweenthetwo of them.” Officer Tim Single (Single) cameinto the houseand told Hendricks
to leave the house. Hendricks entered the house a second time only to bring Elkins a
flashlight. By thistime it was evening, the hallway of the house was dark, and Elkins needed
the flashlight to see down the hallway.

111. Elkinsstated in hisdeposition that he noticed Eddie motioning for Hendricksto come
toward him. Hendricks actually stepped backwards, and these actions caught his attention.
Elkins went toward Hendricks and Eddie. The police were going to tow Myjellious's car, but
Eddie expressed his dissatisfaction to Elkins. Then, Elkins turned to walk back to the car.
Hendricks then hollered “He's got agun.” As Elkins turned, he unholstered his gun. When

askedwhen wasthefirst timethat hefelt inimminent danger or bodily harm, Elkins stated “[as



soonas| turned around and saw the gun pointed at me.” He and Hendricks dropped back behind
the fender of thecar. Meanwhile, Eddie pointed the gun through the closed glassdoor directly
a thetwo officers. Elkinsstated that “I’mtelling Mr. McKenzie, Mr. McKenzie, put you gun
down, put your gun down." Eddiebegan to back up inthe house, but he still had the gun pointed
towardthe officers. Elkinsthought that it was*imperative’ that he not lose visual contact with
Eddie.

712. Elkinsthen entered the house. Elkins stated that “thiswas all nanoseconds happening.
| entered the house. | get probably not one full step and a half into the house when [Eddi€]
discharges [the gun] the first time.” The shot did not strike Elkins. Elkins returned fire on
Eddie, discharging a number of bullets. While Elkins was unsure of the number of bulletshe
discharged, he believed that he hit Eddie although he did not know the number of times Eddie
may have been shot.

113. Eddie continued to face Elkins and was stepping backwards while shooting toward
Elkins. Elkins explained that Eddie initially shot his gun, but he shot more than one time,
“multipletimes.” At some point Elkinssaw Eddieflinch and fall backwardsinsidethe hallway.
Meanwhile, Elkinstook cover near alittlerefrigerator. From hisposition Elkins saw Eddi€’s
feet and part of hislegs on thefloor. There was ablood trail on the floor. However, Elkins
was unsure whether Eddie got up or crawled further back inthe house. Therewasa pause and
when Elkins peaked around the corner from his position near the refrigerator, Eddie began to
shoot at himagain. The shot was so close to Elkinsthat he felt the heat from the flash of the
gun. Elkins thought that Eddie was in a sitting position since he saw Eddie’' s legs. Then,

without exposing himself, Elkins reached and fired his gun. Another officer gave Elkins a



flashlight because he could not see down the hallway, Elkinsscanned aroom to hisleft looking
for Modener and two children that were in the house.

114. All in all, Elkins believed that he fired seven shots, four as he entered the house and
three from his oblique position. A later scene summary revealed that of the seven shots, five
bullets hit Eddie. Elkins never entered the hallway area during the shooting; he fired all the
shots from the kitchen area

115. Elkins stated that he believed that he had the authority to enter the housefor
“[protection of my life and the officers' livesthat was outside.” He believed that hislifeand
the livesof hisfellow officerswerein more*“jeopardy” if Eddiewas outside of Elkins ssight.
Elkins stated that “ | entered the residence because Mr. McKenzie at this point committed a
felony at - - by threatening officers with the gun that he was pointing at us.” Elkins also stated
that he did not know why Eddie was backing into the house, but there were alot of windowsin
the house. Elkinsbelieved that the danger wasincreasing even though Eddie was backing from
the door “[becauseif | would have allowed him to get out of my line of sight, we would have
absolutely no knowledge, no control, no idea where he is going to come at or come from.”

Elkins thought that he had no other choice under the circumstances. In addition, Elkins stated
that “1 felt that my life and the lives of the other officers there on the scene were in danger.”

Hethought that Eddiewasretreating to “ get abetter position, better weapon, whatever the case
may be. | felt that if | let him out of my sight, me and the other officers present was [sic] in
diretrouble.” Later, Elkins stated that hefelt that Eddie pointed thegun at himin athreatening

manner and that Eddie was committing afelony.



116. Elkins stated that he believed that the shooting happened as aresult of his dutiesas a
police officer. He also believed that he was acting within the guidelines of the police manual
for use of firearms.
717. Eddie eventually placed himself in a position to be seen by the police. Whilelyingon
his back, Eddie puts his hands over hishead. Elkins did not see a gun, and he and two other
officers walked toward Eddie. Elkinstold Eddie that he was going to roll him over to make
sure that he did not have a gun underneath hisbody. Then Elkinstold Eddie that he was going
to handcuff him and call the medicsinto the house for treatment.

DISCUSSI ON

l. Whether thetrial court erred in granting summary judgment in
favor of the City, Howie and Hendricksasto the § 1983 claims.

118. Modener contends that the trial court erred by granting summary judgment to the City.
Modener's primary argument on appeal isthat the City should not have been granted summary
judgment because of the police officers failureto abide by the ColumbiaPolice Department's
policy and procedure manual and the failure to properly train and supervise the officers.

119. Onappeal, Modener allegesthat her § 1983 claimwasclarified to alegethat Elkinsand
Howie were liableto the wrongful death beneficiaries for constitutional violations. Further
Modener contends that"[t]he City was alleged to have had 'condoned' the inadequate and
improper supervision and training of Elkins which led to the deprivation of federal rights,
specifically the Fourth Amendment right to be safein our own homes." Modener alleges"that
thistype of supervision and training amounted to a pattern or practice in violation of federal

law.



120. Statecourtshaveconcurrent subject matter jurisdictionwithfederal courtsover 81983
claims. Martinez v. California, 444 U.S. 277, 284, 100, S.Ct. 553, 558, 62 L.Ed.2d 481
(1980).

921. Summary judgment on claims raised pursuant to 8 1983 is reviewed de novo as any
other summary judgment toinquireif thetrial court properly granted the motion for summary
judgment. See Mallery v. Taylor, 805 So.2d 613, 620 (Miss. Ct. App. 2002). See also
Jenkinsv. OhioCas. Ins. Co., 794 So.2d 228, 232 (Miss. 2001) (this Court appliesade novo

standard of review on appea from agrant of summary judgment.) The moving party has the
burden of demonstrating that there is no genuineissue of material fact in existence, whilethe

non-moving party should be given the benefit of every reasonable doubt. Tucker v. Hinds
County., 558 S0.2d 869, 872 (Miss. 1990). See alsoHeiglev. Heigle, 771 S0.2d 341 (Miss.
2000). The evidence must be reviewed in the light most favorable to the non-moving party.

SeeRussdll v.Orr, 700 S0.2d 619, 622 (Miss. 1997); Richmond v. Benchmark Constr. Corp,
692 S0.2d 60, 61 (Miss. 1997); Northern Elec. Co. v. Phillips, 660 So.2d 1278, 1281 (Miss.

1995).
A. The City'sLiability under § 1983
122. Modener contends that thetrial court erred in granting summary judgment asto City.

The key case establishing municipal liability under a8 1983 claimisMonell v. New York City
Dep't of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). The United
States Supreme CourtinMonell stated that " Congressdid intend municipalitiesand other local

government units to be included among those persons to whom 8 1983 applies.” Id. at 690,

10



98 S.Ct. at 2035. InMonéell, the Court held that amunicipality could only be held liable where
anaction pursuant to an official municipal policy caused aconstitutional tort, determining that
thereisno § 1983 liability on arespondeat superior theory. The court held that:
The language of § 1983, read against the background of the same legidative
history, compels the conclusion that Congress did not intend municipalitiesto
be held liable unless action pursuant to official municipal policy of somenature
caused a constitutional tort. In particular, we conclude that a municipality
cannot be held liable solely because it employsatortfeasor, or, in other words,
amunicipality cannot be held liable under § 1983 on a respondeat superior
theory.
436 U.S. at 691, 98 S.Ct. at 2036.

923. The Court in Monell further stated:

Indeed, it iswhen execution of agovernment's policy of custom, whether made
by itslawmakersor by thosewhose edictsor actsmay fairly be said to represent
official capacity, inflicts the injury that the government as an entity is
responsible under § 1983.
Id. at 694, 98 S.Ct. at 2037-38.
724. TheUnited States Supreme Court later expanded onMonell in City of Canton v. Harris,
489 U.S. 378,109 S.Ct. 1197, 103 L.Ed.2d 412 (1989), addressing amunicipality's liability
under §1983. InCityof Canton, the Court held that under certain circumstances, liability for
constitutional violations resulting from a municipality's failure to train its employees could
result in rejecting argumentsthat municipal liability could beimposed only wherethereexists
anunconstitutional policy. 1d. at 380, 109 S.Ct. at 1200. The Court stated: "We conclude, as

have al [c]ourtsof [a] ppeals, that have addressed thisissuethat therearelimited circumstances

in which an allegation of ‘failure to train' can be the basis for liability under 8 1983." Id. a

11



387, 109 S.Ct. at 1204. The Court determined the degree of fault required for municipal
liability to be imposed:

We hold today that the inadequacy of police training may serve asthe basisfor
§ 1983 liability only where the failure to train amounts to deliberate
indifference to the rights of persons with whom the police come into contact.
Thisruleismost consistent with our admonitioninMonell, 436 U.S. at 694, 98
S.Ct. at 2037, and Polk County v. Dodson, 454 U.S. 312, 326, 102 S.Ct. 445,
454,70 L.Ed.2d 509 (1981), that amunicipality can beliable under 81983 only
where its policies are the "moving force [ behind] the constitutional violation."
Only where amunicipality'sfailure to train its employeesin arelevant respect
evidences a "deliberate indifference” to the rights of inhabitants can such a
shortcoming be properly thought of as a city "policy or custom” that is
actionable under 81983. As Justice BRENNAN's opinion in Pembaur v.
Cincinnati, 475 U.S. 469, 483-484, 106 S.Ct. 1292, 1300-1301, 89 L.Ed.2d
454 (1986) (plurality) put it: "[M]unicipal liability under 8§ 1983 attaches
where-and only where—adeliberate choiceto follow acourse of actionismade
from among various alternatives' by city policymakers. See also Oklahoma
Cityv. Tuttle, 471 U.S,, at 823, 105 S.Ct., at 2436 (opinion of REHNQUIST, J.).
Only where afailureto train reflects a "deliberate” or "conscious' choice by a
municipality—a"policy" as defined by our prior cases—can a city be liable for
such afailure under § 1983.

489 U.S. at 388-89, 109 S.Ct. at 1204-05.

125. The Court further determined that unsatisfactory training of an officer does not, by
itself, constitute municipal liability. In adopting the "deliberate indifference” standard, the
Court concluded that:

To adopt lesser standards of fault and causation would open municipalities to
unprecedentedliability under § 1983. Invirtually every instancewhereaperson
has had his or her constitutional rights violated by a city employee, a § 1983
plaintiff will be ableto point to something the City "could have done" to prevent
the unfortunate incident. See Oklahoma City v. Tuttle, 471 U.S. at 832, 105
S.Ct.at 2436 (Opinion of REHNQUIST, J.) Thus, permitting casesagainst cities
for their "failure to train" employees to go forward under § 1983 on a lesser
standard of fault would result in de facto respondeat superior liability on
municipalities-aresult we rejected in Monell, 436 U.S. at 693-694, 98 S.Ct. at
2037. 1t would also engage thefederal courtsin an endless exercise of second-
guessing municipal employee-training programs. Thisisanexerciseswebelieve

12



the federal courtsareill suited to undertake, aswell asonethat would implicate
serious questions of federalism. Cf. Rizzo v. Goode, 423 U.S. 362, 378-380,
96 S.Ct. 598, 607-608, 46 L.Ed.2d 561 (1976).

489 U.S. at 391-2, 109 S.Ct. at 1206.

926. In Piotrowski v. City of Houston, 237 F.3d 567 (5th Cir. 2001), the Fifth Circuit

described the proof required to attribute municipal liability under 8 1983 asfollows:

Under the decisions of the Supreme Court and this court, municipal liability
under Section 1983 requiresproof of three elements: apolicymaker; an official

policy; and aviolation of constitutional right whose"movingforce" isthepolicy
or custom. Monell v. Dep't of Social Services, 436 U.S. 658, 694, 98 S.Ct.
2018, 2037, 56 L.Ed.2d 611 (1978). Monédl and later decisions reject
municipal liability predicated on respondeat superior, because Section 1983
will not bear such areading. Bd. of Comm'rs of Bryan County v. Brown, 520
U.S. 397, 403, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626 (1997). Consequently,

the unconstitutional conduct must be directly attributable to the municipality
through some sort of official action or imprimatur; isolated unconstitutional

actions by municipal employeeswill almost never trigger liability. Bennett v.

City of Slidell, 728 F.2d 762, 768 n.3 (5th Cir. 1984), cert denied, 472 U.S.

1016, 105 S.Ct. 3476, 87 L.Ed.2d 612 (1985); McKeev. City of Rockwall, 877
F.2d 409, 415 (5th Cir. 1989), cert denied, 493 U.S. 1023, 110 S.Ct. 727, 107
L.Ed.2d 746 (1990). The three attribution principles identified here — a
policymaker, an official policy and the "moving force" of the policy — are
necessary to distinguish individual violations perpetrated by local government

employeesfrom thosethat can befairly identified as actions of the government

itself.

Piotrowski, 237 F.3d at 578.
927. In Fraire v. City of Arlington, 957 F.2d 1268 (5th Cir. 1992), the Fifth Circuit

previously held that isolated incidents alone will not subject a municipality to liability under

§1983:

Allegations of an isolated incident are not sufficient to show the existence of
acustomor apolicy. "Isolated violations are not the persistent, often repeated
constant violations that constitute and policy." To demonstrate a municipal
custom or policy under § 1983, a plaintiff must at least allege: a pattern of
similar incidentsinwhich citizenswereinjured or endangered by intentional or

13



negligent policy, misconduct and/or that seriousincompetence or misbehavior
which is general or widespread throughout the police force.

Fraire, 957 F.2d at 1278.

128. In Piotrowski, the court stated that "[a]ctual or constructive knowledge of [a] custom
must be attributable to the governing body of the municipality or to an official to whom that
body has delegated policy-making authority." Piotrowski, 237 F.3d at 579.

129. The court further held that:

Municipal liability for section 1983 violations results if a deprivation of
constitutional rights was inflicted pursuant to official custom or policy.
Official policy isordinarily contained in duly promulgated policy statements,
ordinances or regulations. But apolicy may also be evidenced by custom, that
is:

(2) ... apersistent, widespread practice of City officials or
employees, which, although not authorized by officially
adopted and promulgated policy, is so common and well-
settled as to constitute a custom that fairly represents
municipal policy ... Actions of officers or employeesof
amunicipality do not render the municipality liable under
section 1983 unlessthey execute official policy asabove
defined.

Webster, 735 F.2d at 841; See also Bryan County, 520 U.S. at 405-07, 117
S.Ct. at 1387.

While an unconstitutional official policy rendersamunicipality cul pable under
§ 1983, even a facialy innocuous policy will support liability if it was
promulgated with deliberate indifference to the "known or obvious
conseguences’ that constitutional violations would result. Bryan County, 520
U.S. at 407, 117 S.Ct. at 1389, 1390. Deliberate indifference of thissortisa
stringent test, and "a showing of ssimple or even heightened negligence will not
suffice" to prove municipal culpability. See[l]d. It follows that each and any
policy which allegedly caused constitutional violations must be specifically
identified by a plaintiff, and it must be determined whether each oneisfacially
constitutional or unconstitutional.

14



In addition to culpability, there must be a direct casual link between the
municipa policy and the constitutional deprivation. Monell describesthe high
threshold of proof by stating that the policy must be the "moving force" behind
the violation. Monell, 436 U.S. at 694, 98 S.Ct. at 2037-2038. See aso
Canton, 489 U.S. at 389, 109 S.Ct. 1197. This court summed up the relevant
standards as follows:

Bryan County underscores the need for Monell plaintiffs to
establish both the causal link ("moving force") and the City's
degree of culpability ("deliberate indifference” to federally
protected rights). These requirements must not be diluted, for
"[w]here a court fails to adhere to rigorous requirements of
culpability and causation, municipal liability collapses into
respondeat superior liability."

Snyder v. Trepagnier, 142 F.3d at 796, citing Bryan County, 520 U.S. at 410,
117 S.Ct. at 1394.

237 F.3d at 579-80.

130.

The court stated:

"[A] plaintiff seeking to establish municipal liability onthetheory that afacialy
lawful municipal action has led an employee to violate a plaintiff's rights must
demonstrate that a municipal action was taken with 'deliberate indifference’ to
its known or obvious consequences.” Bryan County, 520 U.S. at 407, 177 S.Ct.
at 1390 (citing Canton v. Harris, 489 U.S. 378, 388, 109 S.Ct. 1197, 103
L.Ed.2d 412 (1989)).

237 F.3d at 579-80 n. 22.

131
failstoidentify any facially invalid city policy. Modener also failsto provethat there existed
a persistent widespread practice or custom of unwarranted seizures by the City or its
employees. Furthermore, Modener had not established that the City demonstrated any
deliberate indifference to any known or obvious consequences which might result in any

constitutional deprivation from execution or any city policy or any persistent, widespread

Modener's claims against the City do not establishitsliability under § 1983. Modener

15



practice or custom. Modener has not established that causation exists between any city policy
or awidespread custom or practice or that the City's policy or custom was the moving force
for Elkins's actions to support any alleged constitutional violation needed to render the City
liable under 8 1983. Wefind that thetrial court did not err in granting summary judgment as
to the City. Thisissueiswithout merit
B. Summary Judgment Granted to Howie and Hendricks
1132. Thetria court granted summary judgment asto Howie and Hendricks. On appeal, the
primary focus of Modener's argument addressed summary judgment for the City without
arguingindetail to reverse summary judgment granted asto Hendricksand Howie! ThisCourt
will address summary judgment asto Howie and Hendricks separately.
1. Summary Judgment in favor of Howie
133. Asto Howie, thetrial found that the police chief was not liable, stating:
It follows, that since the City of Columbia cannot be liable under arespondeat
superior theory and that Modena (sic) has not established any liability under a
failureto train asupervisetheory, the [d]efendant[,] Chief Jerry Howiel,] isnot
liable, and therefore, also dismissed from this lawsuit. See Thompson v.
Upshur County, Texas, 245 F.3d 447, 459 (5th Cir. 2001).
34. TheFifth Circuit has held:

Under section 1983, supervisory officials are not liable for the actions of
subordinates or any theory of vicarious liability. Thompkinsv. Belt, 828 F.2d
298, 303 (5th Cir. 1987). A sheriff not personally involved in the acts that
deprivedthe plaintiff of hisconstitutional rightsisliable under section 1983 if:
(1) the sheriff failed to train or supervise the offices involved; (2) thereisa
causal connection between the alleged failure to supervise or train and the

1 This Court addressed summary judgment asto the City ssparately previoudy in this discussion.
Modener aso addressed summary judgment as to Elkins which is the subject of the interlocutory appeal
that will aso be addressed separately.

16



allegedviolation of the plaintiff'srights; and (3) thefailureto train or supervise
constituted deliberate indifference to plaintiff's constitutional rights. Smithv.
Brenoetty, 158 F.3d 908, 911-12 (5th Cir. 1998); Doev. Taylor | ndependent
School District, 15 F.3d 443, 452-54 & nn. 7-8 (5th Cir. 1994)(en
banc)(adopting the City of Canton v. Harris, 489 U.S. 378, 109 S.Ct. 1197,
1205 n. 10, 103 L.Ed.2d 412 (1989)...

Proof of more than a single instance of the lack of training or supervision
causingaviolation of constitutional rightsisnormally required beforesuch lack
of training or supervision constitutes deliberate indifference. Snyder v.
Trepagnier, 142 F.3d 791, 798-99 (5th Cir. 1998); Belt, 828 F.2d at 304-05.
The plaintiff must generally demonstrate at least apattern of similar violations.
Snyder, 142 F.3d at 798. Furthermore, the inadequacy of training must be
obvious and obviously likely to result in a constitutional violation. City of
Canton, 109 S.Ct. at 1205 n. 10 (1989); Snyder v. Trepagnier, 142 F.3d at 799.
Standing alone, an expert's opinion is generally not enough to establish
deliberate indifference. Id.

Thompson v. Upshur County, Texas, 245 F.3d 447, 459 (5th Cir. 2001).
135. Modener'sproof failed to create ajury issue under thisstandard. Therefore, thisCourt
findsthat the trial court did not err in granting summary judgment as to Howie. Thisissueis
without merit.
2. Summary Judgment in favor of Hendricks
1136. Thetrial court also granted summary judgment in favor of Hendricks. While finding
that M odener did not allegeany violation of Eddie'sconstitutional rightsby Hendricks, thetrial
court first examined whether officers were entitled to qualified immunity for constitutional
violations as a defense to the § 1983 action. Thetrial court stated:
The current test for whether or not an officer is entitled to qualified immunity
for congtitutional violationswasarticulated by the United States Supreme Court
inHarlow v. Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727 (1982). "Government
officials performing discretionary functions generaly are shielded from
liability for civil damages insofar as their conduct does not violate clearly
establishedstatutory or constitutional rightsof whichareasonablepersonwould
have known." 1d. at 818, 2738. Stated another way, aplaintiff will be unableto
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recover under 8 1983 unlessthey can show that agovernmental agent's actions
violated clearly established constitutional rights of which areasonable officer
would have known.

1137. Ascited by the trial court in the case sub judice, Glenn provided the scope of the
qualified immunity defense. Glenn v. City of Tyler, 242 F.3d 307, 312 (5th Cir. 2001). In
Glenn, the Fifth Circuit held:

Qualified immunity protects government officials who perform discretionary
functions from liability "unless their conduct violates clearly established
statutory or constitutional rights of which a reasonable person would have
known." Gibson, 44 F.3d 276. The qualified immunity analysisis a two-step
process. First, a court must determine whether the plaintiff has alleged the
violationof aconstitutional right. Hale, 45 F.3d at 917. Second, if the plaintiff
has alleged a constitutional violation, the court must decide if the conduct was
objectively reasonable in light of clearly established law at the time that the
challenged conduct occurred. Id. "The touchstone of thisinquiry iswhether a
reasonable person would have believed that his conduct conformed to the
congtitutional standard in light of the information available to him and the
clearly established law." Goodson v. Corpus Christi, 202 F.3d 730, 736 (5th
Cir.2000). This meansthat "[e]ven law enforcement officials who 'reasonably
but mistakenly [commit a constitutional violation]' are entitled to immunity."
Id. (quoting Hunter v. Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 116 L .Ed.2d
589 (1991)).

242 F.3d at 312.

138. In Thompson, the Fifth Circuit identified the standard for entitlement to qualified
immunity. Thompson, 245 F.3d at 456. The court stated:
Thedoctrineof qualifiedimmunity servedto shield agovernment official
from civil liability for damages based upon the performance of discretionary
functions if the officia's acts were objectively reasonable in light of then
clearly established law. Harlow v. Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727,
2738, 73 L.Ed.2d 396 (1982).

Aswesaid in Piercev. Smith, 117 F.3d 866, 871-72 (5th Cir. 1997):
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"Where, as here, a section 1983 defendant pleads qualified
immunity and shows heisagovernmental official whoseposition
involves the exercise of discretion, the plaintiff then has the
burden 'to rebut this defense by establishing that the official's
allegedly wrongful conduct violated clearly established law.
Salasv. Carpenter, 980 F.2d 299, 306 (5th Cir. 1992). Wedo
'not require that an official demonstrate that he did not violate
clearly established federal rights, our precedent places that
burden upon plaintiffs.' 1d."

Thefirst step inthequalified immunity analysisisto determinewhether
the plaintiff has alleged the violation of a clearly established federal
constitutional (or federal statutory) right. Hare v. City of Corinth, 135 F.3d
320, 325 (5th Cir. 1998) (Harelll); Pierce, 117 F.3d at 872. If the plaintiff
does so, the Court must then assess whether the defendant's conduct was
objectively reasonableinlight of clearly established law. Harelll, 135 F.3d at
326; Pierce, 117 F.3d at 872. Unlikethefirst step, the step two inquiry applies
the law that was clearly established at the time of the alleged violation. To
ensure that qualified immunity servesitsintended purpose, it is of paramount
import, during step two, to define " clearly established law" at the proper level of
generality. Anderson v. Creighton, 483 U.S. 635, 107 S.Ct. 3034, 3039 97
L.Ed.2d523 (1987); Pettav. Rivera, 143 F.3d 895, 899 (5th Cir. 1998); Pierce
117 F.3d at 872.

"Clearly established" means that the "contours of the right must be
sufficiently clear that a reasonable official would understand that what he is
doing violatesthat right." Anderson, 107 S.Ct. at 3039. Thedefendant'sactsare
held to be objectively reasonable unless all reasonable officials in the
defendant's circumstances would have then known that the defendant's
conduction violated the United States Constitution or the federal statute as
alleged by the plaintiff. Id. at 3040; Malleyv. Briggs, 475 U.S. 335, 106 S.Ct.
1092, 1096, 89 L.Ed.2d 271 (1986); Pierce, 117 F.3dat 871. The"defendant's
circumstances' includes facts know to the defendant. However, because
qgualified immunity turns only upon the objective reasonableness of the
defendant's acts, aparticular defendant's subjective state of mind hasno bearing
on whether that defendant is entitled to qualified immunity. Anderson, 107
S.Ct. 3040, Pierce, 117 F.3d at 871 n. 5. An officia is eligible for qualified
immunity even if the official violated another's constitutional rights. Goodson
v. City of CorpusChristi, 202 F.3d 730, 736 (5th Cir. 2000); Pierce, 117 F.3d
at 872.

245 F.3d at 456-57.
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139. Thetrial court applied the two-step process set out by the Fifth Circuit in Glenn to
determine if Hendricks were entitled to qualified immunity. The trial court found that
Modener's claim against Hendricks did not pass the first step. The trial court held that
Modener failed to allege any actionsby Hendrickswhich constituted aconstitutional violation
against Eddie and dismissed al claims against Hendricks.

140. Thefacts of this case at hand established that Hendricks was only one of the officers
present at Eddie's home when the eventsin question transpired. Nothing in the record points
to the fact that Hendricks ever used any force against Eddie. We find that the trial court did
not err in granting summary judgment as to Hendricks.

[l. Whether thetrial court erred in dismissing M odener's state law
claims.

741. Thetrial court dismissed Modener's" claimsfor negligence, grossnegligence, negligent
infliction of emotional distress, intentional infliction of emotional distress, invasion of
privacy, trespassing, maiming, falseimprisonment, assault and assault and battery...wherethey
do not merge into the 8 1983 claim."
42. Thetria court stated:
Defendants inthiscase haveraised several Mississippi Tort Claim Act [MTCA]
defenses, but asM odena (sic) did not bring suit under theM TCA,, these defenses
arewholly irrelevant, and consequently dismissed. Also dismissed areany and
al of Modenas (sic) state law, negligent based tort claims, asthese do not rise
to the level of a constitutional tort. Williams v. Lee County Sheriff's
Department, 744 So.2d 286 (Miss. 1999); Graham v. Conner, 490 U.S. 386,
109 S.Ct. 1865 (1989).

143. Modener filed her original complaint on July 14, 1998, asserting jurisdiction and venue

pursuant to 8§ 1983 for violations of the Fourth, Fifth, Sixth, Eighth and Fourteenth
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Amendments of the United States Constitution. Modener also sought damages against the
City, Elkins, Howie and Hendricks as aresult of intentional, malicious or grossly negligent
acts committed against Eddie. Inresponseto the defendant's claimsthat her complaint failed
to allege specific state law violations, Modener filed a motion to amend the complaint to
specificaly add claims of negligence and gross negligence. Attached as an exhibit to the
motion to amend, Modener included the 90-day letter dated April 13, 1998, to the mayor of
Columbia sent pursuant to Miss. Code Ann. 88 11-46-1 et seq., to satisfy the 90-days notice
requirement before filing suit.
744. Thetria court granted Modener's motion to amend her complaint to distinguish the
state law claims from the § 1983 claims. On January 22, 2002, Modener filed her amended
complaint. Inthe amended complaint, Modener separated her claims into three categories:
negligence and gross negligence, 42 U.S.C. 8 1983 and intentional torts. However, Modener
did not specifically include language that the state claims were brought pursuant to MTCA or
Miss. Code Ann. 88 11-46-1, et seq. However, Modener did list her state law claims in the
amended complaint. AsMississippi isanotice pleading state, Modener set out the necessary
notice in her amended complaint required to pursue her state law claims.
145. Rule8(a)(1) & (2) of the Mississippi Rules of Civil Procedure provides:
(@ A pleading which sets forth a claims for relief, whether an original
claims, counterclaim, cross-claim, or third-party claim, shall contain:
(1) ashort and plain statement of the claim showing that the
pleader isentitled to relief, and,
(2) ademand for judgment for the relief to which he deems
himself entitled. Relief in the alternative or of several

different types may be demanded.

46. Thecomment to M.R.C.P. 8 states:
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The purpose of Rule 8isto give notice, not to state facts and narrow theissues,
aswas the purpose of pleadingsin prior Mississippi practice.

147. TheMTCA istheexclusive civil remedy against agovernmental entity or itsemployee
for tortious acts or omissions which giveriseto asuit. Miss. Code Ann. 8 11-46-7(1) (Rev.
2002); City of Tupelo v. Martin, 747 So.2d 822, 826 (Miss. 1999); Pickens v. Donaldson,
748 S0.2d 684, 687 (Miss. 1999).

148. Thetria court erred by dismissing Modener's complaint because "Modenea (sic) did
not bring suit under the MTCA," and dismissed "any and al of Modenas (sic) state law,
negligent based tort claims." While Modener did not state that the negligence based state law
claims were being brought pursuant to the MTCA, Modener did specify and separate the
negligent, tort based state law claims from the constitutional tort claims brought pursuant to
§ 1983 in her amended complaint. Asthe MTCA, without argument, clearly operates as the
exclusive remedy for thestatelaw civil claimsagainst agovernmental entity anditsemployees
and M.R.C.P. 8 only requires that notice of a claim be given, the trial court erred in its
reasoning dismissing Modener's state law claims.

149. On appeal, both parties proceeded in their briefs arguing whether or not dismissal of
the state law claimsagainst Elkins, Howie, Hendricks should have been granted pursuant to the
police and fire protection exemption. Miss. Code Ann. 8 11-46-9 (1)(c) (Rev. 2002).

150. However,asthetrial court granted summary judgment asto Modener's statelaw claims
without making such a determination whether dismissal was proper pursuant to Miss. Code
Ann. 8§ 11-46-9 (1)(c), we will not now operate as the trial court to make this initial

determination. See Bender v. North Meridian Mobile Home Park, 636 So.2d 385, 389
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(Miss.1994). See also Parker v. Miss. Game & Fish Comm'n, 555 So.2d 725, 730 (Miss.

1989). Asthisis an appellate court of review, we find that state law claims should be
remanded back to thetrial court for it to make arecord astoitsfindings. Thetrial court erred
in granting summary judgment finding only as to the state law claims that Modener failed to
proceed under MTCA.

[Il.  Whether Greg Elkins is entitled to qualified immunity in the
shooting death of Eddie M cK enzie pursuant to 42 U.S.C. § 1983.

151. Thetria court determined that Elkins was not entitled to qualified immunity. The
determination was based in large part upon the premise that even though Eddie pointed agun
at both Elkins and Hendricks, refused to lower his weapon whenrequested by police and shot
the first round of fire at Elkins, Eddie was retreating and posed no immediate threat to the
officers. Elkins claims that the trial court incorrectly analyzed the doctrine of qualified
immunity and the “objectively reasonable” standard as it applies to the facts in this case.
Further, ElIkinsarguesthat thetrial court did not consider that hisentry into Eddie’ shomewas
based upon exigent circumstances and within the law.
A. Thetria court ruling
152. Thetria court ruled in pertinent part:
The only facts that matter to the Court’s analysis start when Hendricks

saw Eddie pick up hisfirearm and end with Elkins' securing of Eddie by rolling

him over and placing handcuffs on him. The only living witnesses to what

occurred are Hendricksand Elkins. Therefore, sincetheonly account asto what

happenedisfromthesetwo defendants, thereisno factual disputethat Eddiewas

retreating into the back of the house when Hendricks and Elkins instructed him

to put his weapon down. As Modena's [sic] counsel repeatedly tried to get

Elkins to confess at his deposition, with each step Eddie took back into the

house, thethreat of thetwo officersdiminished. Elkins, asshown above, stated
otherwise;
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[1]f I would have allowed him to get out of my line of sight, we
would have absolutely no knowledge, no control, no idea where
he is going to come at or come from.” (Elkins deposition, p.
137, lines 3-5). [W]hat | felt at the time-when he was retreating
into his house that he was retreating to get a better position,
better weapon, whatever the case may be, | felt that if | let him out
of my sight, me and the other officers present were in dire
trouble. (Id., p. 167, lines 4-8).

"The use of deadly force to prevent the escape of all felony suspects,
whatever the circumstances, is constitutionally unreasonable. It is not better
that all felony suspects die than that they escape. Where the suspect poses
no immediate threat to the officer and no threat to others, the harm resulting
fromfailing to apprehend him does not justify the use of deadly forceto do so."
Tennessee, 471 U.S. at 11, 105 S.Ct. at 1701. (Emphasis added). Inthiscase,
Eddiehad nowhereto escape. Hewasin hisown housewhichwasnot physically
surrounded, certainly could have been on asecond'snotice, giventheincredible
show of force displayed by the police department in their apprehension
MyJellious at the McKenzie residence.

Furthermore, it stretches the imagination for Defendants' to claim that
the police department'stwo sentence policy on the discharge of firearmsinthe
line of duty is broad enough to encompass Elkins actions in pursuing a
retreating subject when the immediate danger to the officer and others
diminishes with each step backwards. If that policy were broad enough to
encompass Elkins' actions, then the Court would declare it an unconstitutional
policy and subject the City to 8 1983 liability.

As Elkins own sworn testimony shows, he entered the housenot because
of Eddie's immediate threat to himself and Hendricks, but rather to some
possible, futurethreat to al the officerspresent. "[T]hat hewasretreating to get
abetter position, better weapon, whatever the case may be, | feltthat if | let him
out of my sight, me and the other officers present wasin diretrouble.” (Elkins
deposition, p. 167, lines 4-8). From Elkins own testimony it is shown hedid
not enter the house out of any threat of immediate physical force against
himself or Hendricks, but rather to prevent Eddie from securing an even better
position for firing on him and the other officers.

The Court finds Judge Kozinski's dissenting opinion in Idaho v.
Horiuchi, 215 F.3d 986 (9th Cir. 2000) (vacated as Moot by Idaho v.
Horiuchi, 266 F.3d 979 (9th Cir. 2001)) cogent and very illuminating on this
issue. In particular, Judge Kozinski asked and then answered the following
rhetorical question;

Since when does taking up adefensive position justify the use of
deadly force? Taking a defensive position may have kept the

24



[suspect] from being apprehended right away, but it would have
posed toimmediatethreat to the officers... onceinsidethe cabin,
Harris would [not] pose an immediate threat to life and limb.
Absent a threat, the FBI agents were not entitled to kill; rather,
they should have employed one of the many other measures at
their disposal... Onceatrigger ispulled andlifeistaken, all these
options are foreclosed; the chance for a bloodless resolution is
lost. Allowing the [suspect] to take a defensive position gives
[him] time to think, to consider, to weigh [his] options, to
calculate the risks to [himself]... It can lead to a peaceful
surrender... Itisthereforeimmensely troubling... [to hold]... that
law enforcement agents may kill someone simply to keep him
from taking up a defensive position. This conclusion runs
contrary to along line of deadly force cases, all which hold that
only an immediate threat to life and limb will justify an
intentional killing by law enforcement agents. See, e.g., Graham
v. Conner, 490 U.S. 386, 396, 109 S.Ct. 1865, 104 L .Ed.2d 443
(1989).

Horiuchi, 215 F.3d at 999. (Emphasisin original).
Judge Kozinski continued,;

While an officer need not exhaust remote alternatives before
resorting to deadly force, [citation omitted], hisfailureto employ
an obvious non-deadly aternative can make his use of deadly
force unreasonable. See Brower v. County of Inyo, 884 F.2d
1316, 1317-18 (9th Cir. 1989) (inquiry into reasonable non-
deadly alternativesisimportant to establishing that deadly force
was necessary to prevent escape).

Id at 1000.
Judge Kozinski concluded;

Lawenforcement officialsmay not kill suspectswho do not pose
an immediate threat to their safety or to the safety of others
simply because they are armed... A desire to prevent an armed
suspect from entering a place he is residing because it may be
difficult to persuade him to reemergeisinsufficient causeto kill
him. Other meansexist for bringing the offender to justice, even
if additional time and effort are required... [Watering down the
constitutional standard for useof deadly force] by giving officers
alicenseto kill even when thereisno immediate threat to human
life, so long as the suspect is retreating to "take up a defensive
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position” [is most troubling]. This has never been the law...
anywhere I'm aware of-except in James Bond movies. Because
the 007 standard for the use of deadly force now appliestoall law
enforcement agencies... it should make us all feel less secure.

Id. at 1004-05.

This is very similar to what took place in Eddie's carport that day.
Hendricks saw Eddie with a firearm and she and Elkins drew their firearms.
Hendricks and Elkins then took cover and instructed Eddie to drop hisweapon.
Instead, Eddie started retreating to the back of hishouse and out of Elkins sight.
Elkins did not shoot Eddieimmediately because he did not perceive himasan
immediate threat to his or Hendricks safety. Elkins did not consider his
options, such as securing the area or simply contacting his supervisor, Smith,
who was at the scene. Instead, he acted without authority and training and
pursued Eddie into the house. And his reason for doing this?

[1]f I would have allowed him to get out of my line of sight, we
would have absolutely no knowledge, no control, no idea where
heisgoingto comeat or from." (Elkins deposition, p. 137, lines
3-5). "[W]hat | felt a the time-when he was retreating into his
house that he was retreating to get a better position, better
weapon, whatever the case may be, | feltthat if | let him out of my
sight, me and the other officers present wasin dire trouble.

Id., p. 167, lines 4-8).

After theinitial gun battle after Eddie had been hit and falleninto the hall
out of Elkins sight, Elkinstook up a superior elevated position from where he
continued to fire, regardless of the fact that he could not see his target and
regardless of the fact that he had no idea where Modena and the two children
were located within the residence.

From Elkins own sworn testimony this Court finds his decision to use
deadly force was not objectively reasonable. Not only did he lack any training
In negotiations, but by his own testimony, his actions were taken not from any
immediate threat but to prevent Eddie'sretreat. Finally, the Court findsthat the
misuse of deadly forceis a clearly defined constitutional violation of which
reasonable people are aware.

26



153. Qualifiedimmunity isan available defensefor policeofficersin 8§ 1983 actions. Petta
v. Rivera, 143 F.3d 895, 899 (5™ Cir. 1998). See also Bazan v. Hidalgo County, 246 F.3d
481, 488 (5™ Cir. 2001). In Bazan, the Fifth Circuit held:

Qualified immunity protects government officials performing discretionary
functions from civil damages liability if their actions were objectively
reasonable in the light of then clearly established law. E.g., Anderson V.
Creighton, 483 U.S. 635, 638, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987); Glenn
v. City of Tyler, 242 F.3d 307, 312-13 (5th Cir.2001); Fraire v. City of
Arlington, 957 F.2d 1268, 1273 (5th Cir.), cert. denied, 506 U.S. 973, 113
S.Ct. 462, 121 L.Ed.2d 371 (1992). "This means that even law enfor cement
officialswhoreasonably but mistakenly commit aconstitutional violationare
entitled to immunity.” Glenn, 242 F.3d at 312 (internal quotation marks and
brackets omitted).

Bazan, 246 F.3d at 488 (emphasis added).
154. TheUnited States Supreme Court held that “ apprehension by the use of deadly forceis
a seizure subject to the reasonabl eness requirement of the Fourth Amendment.” Tennessee
v.Garner,471U.S. 1, 8,105 S.Ct. 1694, 1699, 85 L.Ed 2d 1 (1995). In Garner the Supreme
Court further held:

The use of deadly force to prevent the escape of all felony suspects, whatever

the circumstances, is constitutionally unreasonable. It is not better that all

felony suspects die than that they escape. Where the suspect poses no

immediate threat to the officer and no threat to others, the harm resulting from

failing to apprehend him does not justify the use of deadly forceto do so. Itis

no doubt unfortunate when a suspect whoisin sight escapes, but thefact that the

police arrive alittle late or are a little slower afoot does not always justify

killing the suspect. A police officer may not seize an unarmed, nondangerous suspect by shootin
Garner, 471 U.S. at 11-12. However, Garner also held circumstancesinwhich deadly force
may be used against a suspect.

Where the officer has probable cause to believe that the suspect poses a threat
of serious physical harm, either to the officer or to others, it is not
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constitutionally unreasonable to prevent escape by using deadly force. Thus, if
the suspect threatens the officer with a weapon or there is probable cause to
believe that he has committed a crime involving the infliction or threatened
infliction of serious physical harm, deadly force may be used if necessary to
prevent escape, and if, where feasible, some warning has been given.

Garner, 471 U.S. at 11-12.
55. TheFifth Circuit in Bazan, addressed the use of excessive force and held:

[A]ll clamsthat law enforcement officers have used excessive force-- deadly
or not--in the course of an arrest, investigatory stop, or other 'seizure’ of afree
citizen should be analyzed under the Fourth Amendment and its
‘reasonabl eness' standard”. Grahamv. Connor, 490 U.S. 386, 395, 109 S.Ct.
1865, 104 L .Ed.2d 443 (1989) (emphasisin original).

It isclearly established law in thiscircuit that in order to state a
claim for excessive force in violation of the Constitution, a
plaintiff must allege (1) an injury, which (2) resulted directly
and only fromthe use of force that was clearly excessiveto the
need; and the excessiveness of which was (3) objectively
unreasonable.

Ikerd v. Blair, 101 F.3d 430, 433-34 (5th Cir.1996) (internal quotation marks,
citation, and footnotes omitted). Deadly force is a subset of excessive force,
Gutierrez v. City of San Antonio, 139 F.3d 441, 446 (1998); deadly force
violatesthe Fourth Amendment unless"the officer hasprobabl e causeto believe
that the suspect poses athreat of serious physical harm, either to the officer or
to others’, Tennesseev. Garner, 471 U.S. 1, 11, 105 S.Ct. 1694,85L.Ed.2d 1

(1985).
Bazan, 246 F.3d at 487-88 (emphasisadded). If an*“* officer hasprobable causeto believethat

asuspect poses athreat of serious physical harm, either to the officer or to others’” then
“deciding what occurred when deadly force was employed obviously will control whether the
[officer’s| conduct was objectively reasonable.” Bazan, 246 F.3d at 492 (quoting Garner,

471 U.S. at 11). Asto excessiveforce, the “inquiry is confined to whether the [officer] was
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in danger at the moment of the threat that resulted in the [officer] shooting [the suspect].”
Bazan, 246 F.3d at 493.
156. In Glenn, 242 F.3d at 312, the Fifth Circuit set forth the two-step analysisto

determined whether qualified immunity is applicable. The two steps, as previously noted in
issue I, are (1) acourt determination “whether the plaintiff has alleged the violation of a
constitutional right” and (2) “if the plaintiff has alleged a constitutional violation, the court
must decide if the conduct was objectively reasonablein light of clearly established law at the

time that the challenged conduct occurred.” Glenn, 242 F.3d at 312 (citing Halev. Townley,

45 F.3d 914, 917 (5th Cir. 1995)).
157. Theterms*clearly established” and “ objectively reasonable’” have been defined by the

Fifth Circuit in Thompson v. Upshur County, 245 F.3d 447, 457 (5™ Cir. 2001) asfollows:

"Clearly established" means that the " contours of the right must be sufficiently
clear that areasonable official would understand that what he is doing violates
that right." Anderson, 107 S.Ct. at 3039. The defendant's acts are held to be
objectively reasonable unless all reasonable officials in the defendant's
circumstances would have then known that the defendant's conduct violated the
United States Constitution or the federal statute as alleged by the plaintiff. I1d.
a 3040;Malleyv.Briggs, 475U.S. 335, 106 S.Ct. 1092, 1096, 89 L .Ed.2d 271
(1986); Pierce, 117 F.3d at 871. The"defendant'scircumstances’ includesfacts
knowtothedefendant. However, becausequalifiedimmunity turnsonly uponthe
objective reasonableness of the defendant's acts, a particular defendant's
subjective state of mind has no bearing on whether that defendant is entitled to
qualified immunity. Anderson, 107 S.Ct. at 3040; Pierce, 117 F.3dat 871n.5.
An official is eligible for qualified immunity even if the officia violated
another's constitutional rights. Goodson v. City of Corpus Christi, 202 F.3d
730, 736 (5th Cir.2000); Pierce, 117 F.3d at 872.

See also Whiting v. Tunica County, 222 F. Supp. 2d 809, 815 (N.D. Miss. 2002).
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158. In Payton v. New York, 445 U.S. 573, 576, 100 S. Ct. 1371,1380, 63 L.Ed.2d 639
(1980), the United States Supreme Court held that a search or seizure in aperson’shomeis
“presumptively unreasonable.” In Welch v. Wisconsin, 466 U.S. 740,750, 104 S.Ct. 2091,
2098, 80 L.Ed.2d 732 (1984), the Supreme Court stated that it hesitates “in finding exigent

circumstances, especially when warrantlessarrestsinthehomeareat issue.” Welch, 466 U.S.

a 750. Prior to invading or entering a home, the government has the burden to demonstrate
exigent circumstances to “ overcome the presumption of unreasonablenessthat attachesto all

warrantlesshome entries.” Id. (citing Payton, 445 U.S. at 586). Indeed, in United Statesv.
Capote-Capote, 946 F.2d 1100, 1102-03 (5th Cir. 1991), the Fifth Circuit upheld a
warrantless entry into an apartment:

We begin with the principle that a warrantless entry into a homeis
presumptively unreasonable. Payton v. New York, 445 U.S. 573, 587, 100 S.Ct.
1371, 1380, 63 L.Ed.2d 639 (1980). One exception to the warrant
requirement isthe presence of exigent cir cumstances, which by their urgency
justify warrantless searchesor arrests. See Minnesotav. Olson, 495U.S. 91,
110 S.Ct. 1684, 1690, 109 L.Ed.2d 85 (1990); Welsh v. Wisconsin, 466 U.S.
740, 749-750, 104 S.Ct. 2091, 2097-98, 80 L.Ed.2d 732 (1984). Frequently
cited examples of the types of exigent circumstances that may justify
warrantless entry include hot pursuit of a suspected felon, the possibility
that evidence in the residence may be destroyed or removed, and danger to
thelivesof officersor othersintheresidence. Kirkpatrick v. Butler,870F.2d
276, 281 (5th Cir.1989). The officers, however, cannot deliberately create the
exigent circumstances in an attempt to circumvent the requirements of the
Fourth Amendment. United States v. Webster, 750 F.2d 307, 327 (5th
Cir.1984); United States v. Thompson, 700 F.2d 944, 950 (5th Cir.1983);
United States v. Scheffer, 463 F.2d 567, 574-5 (5th Cir.1972). Further, the
mere presence of weapons or destructible evidence does not alone create
exigent circumstances.United Statesv. Munoz-Guerra, 788 F.2d 295, 298 (5th
Cir.1986).

Capote, 946 F.2d at 1102-03 (emphasis added).
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159. InMississippi, this Court has held that pointing aweapon at alaw enforcement officer
constitutes simple assault. Gibson v. State, 660 So.2d 1268 (Miss 1995) (Gibson pointed a
gun at an enforcement officer’s chest, but dropped the weapon when ordered to do so by
another officer). Seealso Powell v. State, 806 So.2d 1069, 1080 (Miss. 2001); Tatev. State
784 S0.2d 208, 212 (Miss. 2001). Miss. Code Ann. § 97-3-7 isthe statute that concernsthe
elements and punishment for simple assault onalaw enforcement officer.? Pursuant to Miss
Code Ann. 8 1-3-11 (Rev. 1998), “the term ‘felony,” when used in any statute, shall mean any
violation of law punished with death or confinement in the penitentiary.”

160. This Court has aso ruled on aggravated assault cases involving law enforcement
officers. In Turner v. State, 818 So.2d 1181, 1184 (Miss. 2002), agun was pointed at alaw
enforcement officer by Turner. He attempted to fire the weapon two times. | d. at 1184-85.

The gun only “clicked” with no bullets firing from the weapon, nevertheless, this Court held

2 Miss. Code Ann. § 97-3-7 concernssi mpl e assaults and aggravated assault and states in part:

(N A person isguilty of simpleassault if he (a) attemptsto cause or purposely, knowingly or
recklessly causesbodily injury to another; or (b) negligently causesbodily injury to another
with adeadly weapon or other means likely to produce death or serious bodily harm; or (c)
attempts by physical menaceto put another in fear of imminent serious bodily har m; and,
upon conviction, he shall be punished by a fine of not more than Five Hundred Dollars
($500.00) or by imprisonment in the county jail for not more than six (6) months, or both.
Provided, however, a person convicted of smple assault (a) upon a ... law enforcement
officer,...whilesuch ... law enfor cement officer ... isacting within thescopeof hisduty, office
or employment... shall be punished by a fine of not more than One Thousand Dollars
($2,000.00) or by imprisonment for not morethan five (5) years, or both.

2 A personisguilty of aggravated assault if he (a) attemptsto cause serious bodily injury to
another, or causes such injury purposely, knowingly or recklessly under circumstances
manifesting extreme indifference to the value of human life; or (b) attempts to cause or
purposely or knowingly causes bodily injury to another with a deadly weapon or other
means likely to produce death or serious bodily harm; and, upon conviction, he shall be
punished by imprisonment in the county jail for not more than one (1) year or in the
Penitentiary for not more than twenty (20) years. Provided, however, a person convicted of
aggravated assault (a) upon... law enforcement officer...whilesuch...law enforcement officer...
is acting within the scope of his duty, office or employment...shall be punished by afine of
not morethan Five Thousand Dollars ($5,000.00) or by imprisonment for not morethan thirty
(30) years, or both.
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that there was sufficient evidence that Turner pointed agun at alaw enforcement officer and
pulledthetrigger and upheld aguilty verdict of aggravated assault pursuant to Miss. Code 97-3-
7 (2) (b). Id. Inadditionto Miss. Code Ann. § 97-3-15,% which provides circumstancesin

which homicideisjustifiable, the manual for the City provided instances in which a weapon

3 Miss. Code Ann.§ 97-3-15. Justifiable homicide.
1) The killing of a human being by the act, procurement, or omission of another shall be
justifiable in the following cases:

@ When committed by public officers, or those acting by their aid and
assistance, in obedience to any judgment of a competent court;

(b) When necessarily committed by public officers, or those acting by their
command in their aid and assistance, in overcoming actual resistance to
the execution of somelegal process, or to the discharge of any other legal
duty;

(© When necessarily committed by public officers, or those acting by their
command in their aid and assistance, in retaking any felon who has been
rescued or has escaped;

(d) When necessarily committed by public officers, or those acting by their
command in their aid and assistance, in arresting any felon fleeing from
justice;

(e When committed by any person in resisting any attempt unlawfully tokill

such person or to commit any felony upon him, or upon or inany dwelling
house in which such person shall be;

® When committed in the lawful defense of one's own person or any other
human being, where there shall be reasonable ground to apprehend a
design to commit afelony or to do some great personal injury, and there
shall be imminent danger of such design being accomplished,;

(9 When necessarily committed in attempting by lawful ways and means to
apprehend any person for any felony committed,;
(h) When necessarily committedinlawfully suppressingany riot or inlawfully

keeping and preserving the peace.

2 As used in paragraphs (1)(c) and (1)(d) of this section, the term "when necessarily
committed" means that a public officer or aperson acting by or at the officer'scommand, aid
or assistanceisauthorized to use such forceasnecessary in securing and detaining thefelon
offender, overcomingtheoffender'sresistance, preventing theoffender'sescape, recapturing
the offender if the offender escapes or in protecting himself or othersfrom bodily harm; but
such officer or person shall not be authorized to resort to deadly or dangerousmeanswhen
to do so would be unreasonable under the circumstances. The public officer or personacting
by or at the officer's command may act upon a reasonabl e apprehension of the surrounding
circumstances; however, such officer or person shall not use excessiveforceor forcethat is
greater than reasonably necessary in securing and detaining the offender, overcoming the
offender's resistance, preventing the offender's escape, recapturing the offender if the
offender escapes or in protecting himself or others from bodily harm.

3 As used in paragraphs (1)(c) and (1)(d) of this section the term "felon” shall include an
offender who has been convicted of afelony and shall also include an offender who isin
custody, or whose custody is being sought, on a charge or for an offense which is
punishable, upon conviction, by death or confinement in the penitentiary.
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may be used by an officer* and when discharge of firearmsin theline of duty isappropriatefor
an officer.?

161. The tria court found no immunity for Elkins based upon the fact that Eddie was
retreating into hishome. Thetria court relied upon Judge Kozinski’ s dissenting opinion in

Hoiuchi as noted abovein thetrial court opinion. Thetrial court also appearsto suggest that

the police department simply overreacted. Thetria court stated that “[f]rom the beginning, it
appearsto the[c]ourt al the officersinvolved overreacted.” Thetrial court also stated that:
The officer’s collective overreaction continued at the McKenzie's

residence ultimately culminating in Eddie’ sdeath. Whether dueto the officers
feeding on each othersrush of adrenaline or from asimple collective dislike of
the McKenzie's, from its inception, this fiasco could have been avoided
altogether had one of the officer’ s taken charge or acted reasonably.

In addition, the trial court stated that EIkins's “actions were taken not from any immediate

threat but to prevent Eddie’ sretreat.” Further the trial court ruled that Elkins's “decision to

enter the house and use deadly force against aretreating suspect for the purposesof preventing

4 The Standard Operating Procedure Manual of the City of Columbia Police Department providesin part:

10. A member shall never brandish a weapon, or fire warning shots; nor shall he remove his
weapon fromits holster, other than:

- To defend himself from death or seriousinjury;

- To defend another person unlawfully attacked from death or seriousinjury;

- To effect the arrest or prevent the escape, when all other meansfail, of aconvicted felon, or
of aperson who has committed afelony in the policeman’ s presence;

- Tokill dangerous animals, or to kill an animal so badly injured that humanity requires its
release from further suffering;

- To give an adarm or to call assistance for an important purpose when no other sufficient
means can be used;

- To engage in training or inspection and cleaning of the weapon.

5 The Standard Operating Procedure Manual of the City of Columbia Police Department providesin part:

2. DISCHARGE OF FIREARMSIN LINE OF DUTY

Firearms are authorized only when theofficer’ sor other persons' livesareinimmediatedanger or when

no other means are available to restore peace.
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him from taking a defensive position and not because of an immediate threat was objectively
unreasonable.”

7162. Of critical importanceinthe analysisof thefactssubjudiceisthat thetrial judgefailed
to recognize that Eddie had pointed aloaded gun at Elkins and Hendricks and failed to lower
the gun when repeatedly commanded to do so by law enforcement. Both officerstestified that
they repeatedly told Eddieto put down hisgun. Eddie never lowered thegun. Asnoted above,
the pointing of aweapon at alaw enforcement officer issimple assault punishable by afine up
to $1,000 or by imprisonment for not more than five (5) years, or both. Miss. Code Ann. 8§
97-3-7. An aggravated assault, such asfiring toward or shooting alaw enforcement officer is
punished by afine of not more than $5,000 or by imprisonment for not more than thirty (30)
years, or both. Miss. Code Ann. § 97-3-7 (2) (b). Under thefacts of this case, having the gun
loaded and pointed at the officers placed them in imminent threat for their lives.

163. Elkins stated that hefelt that he wasin imminent danger “as soon as| turned around and
saw the gun pointed at me.” The tria court limited its analysis by suggesting that the only
reason that Elkins entered the house was to prevent Eddie from getting a better “defensive
position” isincorrect. When Eddie began to back up inthe house, he still had the gun pointed
towardthe officers. Elkinsthought that it was*imperative” that he not losevisual contact with
Eddie.

164. Elkins stated that he believed that he had the authority to enter the housefor
“[p]rotection of my life and the officers’ livesthat wasoutside.” He believed that hislifeand
the lives of hisfellow officerswerein more“jeopardy” if Eddie was outside of Elkins’ sight.

Elkins stated that “ | entered the residence because Mr. McKenzie at this point committed a
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felony at - - by threatening officers with the gun that hewaspointing at us.” Elkinsal so stated
that he did not know why Eddie was backing into the house, but there were alot of windowsin
the house. Elkinsbelieved that the danger wasincreasing even though Eddie was backing from
the door “[b]ecauseif | would have alowed him to get out of my line of sight, we would have
absolutely no knowledge, no control, no idea where he is going to come at or come from.”
Elkins thought that he had no other choice under the circumstances. Elkinsalso believed that
he was fulfilling his duties as a police officer and following the procedure outlined in the
manual.

165. Further,thetrial court failed torecognizethat policeofficersmay enter ahomewithout
awarrant when there are exigent circumstances. See Welch, 466 U.S. at 749-50; Capote, 946
F.2d at 1102-03. Normally, entry into a home without a warrant is considered to be
presumptively unreasonable. Payton, 455 U.S. 587. However, there areexceptionsto thisrule
and included in the exceptions that allow warrantless entry into a home is danger to the lives
of police officers. Capote, 946 F.2d at 1102-03. Eddie had aloaded gun pointed at Elkinsand
Hendricks and refused to lower the gun when repeatedly asked by the officers.

166. ThisCourtfindsthat Mississippi statutesand caselaw al so support theactionsof Elkins
pursuant to thefactsin the case sub judice. Eddie pointed agun at police officers. Thisaction
by Eddie against a police officer is considered a felony. See Miss. Code Ann. § 97-3-7;
Gibson, 660 So.2d 1268. By shooting at Elkins, Eddie committed, at least, an aggravated
assault. Turner, 818 So.2d at 1184. Further, Miss. Code Ann.§8 97-3-15 provides for

situations in which homicide isjustifiable by an officer.
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167. Eddie fired his weapon at Elkins first and then Elkins returned fire. After a pause,
Elkins peeked around a corner at which time Eddie initiated a second round of fire. In fact,
Elkins could feel the heat from the gun blast near hisface. When fired upon a second time,
Elkins without exposing himself to fire again returned fire upon Eddie. Wefind that Eddie's
actions placed the officersinimminent danger. Elkinswas acting within the course and scope
of hisduties asapolice officer. He believedthat it was hisduty to takethe actionsthat hedid
when confronted with a situation that placed other officers and himself in danger.

168. ThisCourt findsthat thetrial court erred by denying Elkins summary judgment on the
issue of qualified immunity pursuant to the § 1983 claim. EIlkins's actions were objectively
reasonable under thefacts of thiscase. Accordingly, wefind that the trial court ruling should
be reversed and rendered on this issue.

CONCLUSION

169. Weaffirmthetrial court's ruling granting summary judgment for the City, Howie, and
Hendrickson the 42 U.S.C. 8§ 1983 claims. We reverse the trial court ruling dismissing the
MTCA claims and a determination of the state law claims pursuant to the MTCA, and we
remand those claims to the trial court for further proceedings consistent with this opinion.
Also, wereversethe trial court ruling denying summary judgment for qualified immunity to
Elkins under 42 U.S.C. § 1983, and we render judgment here for Elkins based on qualified

immunity asto all 42 U.S.C. 8 1983 claims.

170. NO. 2002-1 A-00845-SCT: REVERSED AND RENDERED.

NO.2002-CA-00853-SCT: AFFIRMEDINPART; REVERSED ANDREMANDED
IN PART.
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PITTMAN, CJ., SMITH, PJ., WALLER AND CARLSON, JJ., CONCUR.
GRAVES, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. COBB, J.,
CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN
OPINION. McRAE, P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ,J.,
NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

171. Themajority erroneously finds that summary judgment is appropriate asto all claims
presented in this consolidated appeal, save those which may fall under the Mississippi Tort
ClamsAct ("MTCA"). Summary judgment isnot appropriate asto any of the claims presented
on appeal since genuine issues of material fact exist with regard to the liability of each party
defendant. Additionally, since this Court conducts de novo review of issues involving the
proper construction and application of the MTCA, there is no valid reason why this Court
should not find that Modener McKenzie ("Modener") substantially complied withthe MTCA.
For these reasons, | respectfully dissent.

172. The standard of reviewfor thetrial court'sgrant of summary judgment under Rule 56
of the Mississippi Rules of Civil Procedureiswell established. We have stated:

In determining whether the trial court was proper in granting [a] motion for
Summary Judgment, we must conduct de novo review. Allison v. State Farm
Fire & Casualty Co., 543 So.2d 661, 663 (Miss. 1989); Clark v. Moore
Memorial United Methodist Church, 538 So.2d 760, 762 (Miss. 1989).
Thelaw governing thegrant or denial of amotion for summary judgment iswell
established. Fracturev.Lynch Qil Co., 552 So0.2d 195, 198 (Miss. 1988). This
Court has explained repeatedly:

Thetrial court must review carefully all of theevidentiary matters

before it—-admissions in pleadings, answers to interrogatories,

depositions, affidavits, etc. The evidence must be viewed in the

light most favorable to the party against whom the motion has

beenmade. If inthisview themoving party isentitled tojudgment

asamatter of law, summary judgment should forthwith beentered

in hisfavor. Otherwise the motion should be denied.
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Issues of fact sufficient to require denial of a motion for
summary judgment obviously are present where one party swears
to one version of the matter in issue and another says the
opposite.
Dennisv. Searle, 457 So0.2d 941, 944 (Miss. 1984). See also, Allison, 543
So.2d at 623; Moore Memorial, 538 So.2d at 762; Short v. Columbus Rubber
& Gasket Co., 535 So.2d 61, 63 (Miss. 1998); and Brown v. Credit Center,
Inc., 444 So.2d 358 (Miss. 1983).
The movant is strapped with the burden of demonstrating that no genuine issue
of fact exists while the non-movant is given the benefit of every reasonable
doubt. Smith v. Sanders, 485 So.2d 1051, 1054 (Miss. 1986).

Newel v. Hinton, 556 So.2d 1037, 1041-42 (Miss. 1990).
73. Additionally, the Comment to Rule 56 of the Mississippi Rules of Civil Procedure
states:
A motion for summary judgment lies only where there is no genuine issue of
material fact; summary judgment isnot asubstitutefor thetrial of disputed fact
issues. Accordingly,thecourt cannot try issuesof fact on aRule56 motion;
it may only determine whether there areissuesto betried. Given the
function, the court examines the affidavits or other evidence introduced on a
Rule 56 motion simply to determine whether atriable issue exists, rather than
for the purpose of resolving the issue.
(emphasis added). "[T]he Motion must be overruled unless, beyond a reasonable doubt, the
court believes that the plaintiff would be unable to prove any facts which would support his
clam." McFadden v. State, 580 So.2d 1210, 1214 (Miss. 1991). Further, "[w]here doubt
exists asto whether there is agenuine issue of material fact, thetrial judge should err on the
side of denying the motion and permitting afull trial onthe merits." Ellisv. Pows, 645 So.2d
947, 950 (Miss. 1994). See also Brown v. Credit Ctr, Inc., 444 So.2d 358, 362-63 (Miss.
1983).
74. Likewise, we have repeatedly held that the construction and application of the MTCA
isreviewed de novo by this Court. Wallace v. Town of Raleigh, 815 So.2d 1203, 1206 (Miss.
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2002). See also Lee Countyv. Davis, 838 So.2d 243 (Miss. 2003); Fairleyv. George County;,

800 S0.2d 1159 (Miss. 2001).

.  WHETHER THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT INFAVOROFTHECITY,HOWIE,AND
HENDRICKSASTO THE §1983 CLAIMS.

75. Summary Judgment asto the plaintiff's claims against the City, Howie, and Hendricks
isnot proper until further discovery has been completed. The record isfull of contradictory
statements regarding "genuine issues of material fact;" especially, when you consider the

following:

(1)  Myjédlious,inhissworndeposition, admitsthat he hashad problemswith
the City's police department. To protect himself from harassment,
Myjellious began carrying avideo-recorder in hisvehicle and hisfather
discussed the harassment with the Mayor. During depositions, Elkins
acknowledgedthat hewasawarethat Myjelliouscarried avideo-recorder
and that officers on the force had discussed it. During depositions,
Hendricks acknowledged that therewererumorsat thepolicedepartment
regarding Myjellious' use of a video recorder during routine traffic
stops. Brumfield also acknowledged during depositions that he was
aware of Myjellious' use of a video recorder to tape officers during
traffic stops. The policeradiologand transcriptionsevidence animosity
between the officers and Myjellious;

(2)  Ontheday of the shooting, Myjelliouswas approached by Hendricksand
Brumfield about the volume level of hismusic in his car. Myjellious
immediately began video-recording Brumfield. After the encounter,
Brumfield waited for Myjellious down the street and proceeded to pull
him over;

(3) Brumfield and Ward followed Myjellious to his home in what they
consider a"pursuit." Myjellious was then arrested;

(4) Brumfieldremoved Myjellious video-recorder fromhiscar andretained
it as "evidence," despite the pleas by the McKenzi€e's that the camera
belonged to Modema;

(5) Theavailabledeposition testimony of several officersat the sceneof the
shooting contai ninconsi stent statementsabout theeventsthat transpired.
Elkins and Hendricks claim that Eddie McKenzie ("Eddi€") never exited
the home with the gun. However, Brumfield claims that Eddie pointed
his firearm at the officers outside the home. Elkins claims that the
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alleged "shoot out" transpired in two (2) separate exchanges of fire.
Brumfield claimsthat there was only one exchange of fire. Hendricks
clams Singley witnessed the shooting inside the house. However,
Singley claims that he did not witness the shooting and only officers
Elkins and Smith were inside the house during the incident;
(6)  Elkins claimsthat Eddie was cursing and yelling at him and Hendricks.
Hendricks avers that Eddie raised his voice several times, but did not
curse at her or make threats,
(7)  Elkinsclaimsthat he entered the homein order to protect hisown safety
and the safety of other officersoutside. However, healso assertsin his
deposition that he entered the home in "pursuit” of afelon. He also
acknowledged that he did not believe that Eddie would threaten or hurt
hisfamily; and
(8)  Elkins claims that Eddie shot at him severa times. In her deposition,
Hendricks asserts that Eddie only shot at Elkins once.
176. Essentialy, the depositions which have been taken reveal several different stories
regarding the shooting. Thedepositionsof three officerspresent during the shooting have stil|
yet to be taken; those being Singley, Smith, and Ward. Furthermore, only the affidavit of
Singley has been offered.
77. Also, the policies and proceduresin place by the City's police department at the time
of the shooting are more than sketchy. In order to defeat the motion for summary judgment,
the plaintiff would have to show that an action pursuant to an official municipal policy caused
a constitutional tort or that a municipalities failure to train its employees amounted to a
deliberate indifference to the rights of persons with whomthe police cameinto contact. See

City of Canton v. Harris, 489 U.S. 378, 109 S.Ct. 1197, 103 L.Ed.2d 412 (1989); Monell v.
New York City Dep't of Soc. Servs., 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).
The City's police department has awritten manual asto policy and procedure for an incident
of thisnature. However, the policiesand procedures contained in thismanual have been shown

to be "atered by understanding” or either not enforced at al:
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(1)

(2)

3

(4)

(5)

(6)

(7)

(8)

The manual contains a policy pertaining to "pursuits’ of suspects. This
policy has been consistently unenforced as it applies to the frequent
"pursuits’ of Myjellious. Even Elkins purported "pursuit” of Eddie into
the home is contrary to written policy which mandates that no "deadly
force" be used during pursuits;

The manual aso makes it mandatory for Hendricks, who has not yet
received requisite police and firearm training, to be accompanied by an
officer while on patrol. Despite this policy, Hendricks patrolled
regularly without an officer accompanying her, including the night of the
shooting;

Themanual also requiresall officersto passrequisitefirearm safety and
marksmanship requirements. However, only marksmanship and range
record certificates for Elkins have been produced. The somewhat
"symbolic"rangerecord does not indicate what continued training Elkins
received as to the use of afirearm;

The manual providesthat officers will be issued and use a .357 caliber
weapon. Howie, the Chief of Police at the time of the incident, stated
that he modified the manual by allowing Elkinsto beissued and usea.40
caliber weapon. Howie asserted that as the Chief of Police he was able
to modify the manual without the necessity of re-writing of modifying
the written text of the manual;

Eventhough the Defendant's expert witness attested that the policiesand
procedures contained in the written manual were adequate; he never
addressedwhether these policieswerein fact the policiesthat the police
department followed or whether some other set of policies which
existed through "understanding” were the policies employed;

The manual mandated that officers involved in the exchange of fire
should call for back up. However, the officers present at the shooting
did not immediately call for backup;

The manual requires officers to secure crime scenes and secure any
property taken for "evidentiary" purposes. However, the video-recorder
and tape which were taken from Myjellious car were not returned to the
McKenziefamily for alengthy period of time. Infact, thetape hasnever
been returned and the video-recorder was returned broken only after
Hendricks reclaimed the camera from Ward who had been holding
himself out to be the person owner of the video recorder; and

The reasons specified for the seizure of the video-recorder were
characterized as aroutine safe keeping of the property contained in the
vehicle which wasto beimpounded sinceit was used in the commission
of acrime. However, themanual doesnot specify that impound isproper
when the citation involves a noise ordinance.
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Clearly, whatever written manual containing policiesand procedures of the police department
was not worth the paper it was written on. Just because apolice department haswritten down
"ideal" policies and procedures which comply with the constitutional rights of the citizensit
protects, does not mean that those policies and procedures are the actual ones employed by
in the department. Sufficient evidence has been presented to show that any written policy or
procedure the police department may have had regarding the use of deadly force and pursuit
of suspects, was not the policy and procedures which were employed by the department. At
the very least, genuineissues of material fact exist with regard to what exactly the City'spolicy
and proceduresat thetime of the shooting were with respect to pursuing asuspect, discharging
afirearm, and using deadly force.

178. To maintain her claims, the plaintiff would need to show that the City employed a
frequent and widespread practice or custom which violated citizensconstitutional rightsinthe
same or similar way that the Plaintiff'srightswereviolated. See Frairev. City of Arlington,
957 F.2d 1268 (5th Cir. 1992). However, insufficient discovery has prevented the plaintiff
from effectively presenting evidenceto thiseffect. Despite her effortsto obtain recordsand
documentationregarding similar incidents, theplaintiff'sdiscovery effortshave beenthwarted
by the defendants who filed amotion for protective order objecting to the plaintiff's requests
for production of documents relating to this element. How is one to oppose a summary
judgment motion requiring such specificity, unlessheisallowed accessto thevery documents
which are suspected to provide the requisite information?

179. Additionaly, only somediscovery hasbeen completed with regardto the claimsagainst

these defendants. Therecord showsthat asof May 13, 2002, at |east three discoverableitems
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hadyet to be produced to the plaintiff. Theseitemsinclude (1) amissingaudiotape containing
a conversation between Investigator Singley and Modener at the hospital the night of the
shooting; (2) a videotape containing footage of the crime scene investigation and the
M cKenzie homefollowing the shooting; and (3) amissing videotape confiscated by the police
department which was contained in the video recorder the night of the shooting which
purportedly would show officers allegedly harassing Myjellious and possibly footage taken
during the shooting. Additionally, the record is silent asto whether several other documents
and tangible objects possessed by the defendants have been produced for the plaintiff's view.
Theseinclude (1) the City of Columbiainvestigationfile; (2) theMississippi Highway Patrol's
investigation file; (3) alist, description, and photo of those bullets recovered at the crime
scene; (4) amemo from Mandick to Smith, forwarding atapeto the FBI |ab; (5) the FBI's Civil
Rights Division's Report; and (6) Captain Greg Elkins personal file. Lastly, no deposition
testimony has been taken from Singley, Ward, Smith, or the City. Only Singley has produced
an affidavit. Their versions and remembrances of the shooting are crucia as presently an
abundance of contradictory testimony exists for which no clear fact pattern can be drawn.

180. Thedefendantsevenfiled amotion for protectiveorder in April 2002, one month prior
to thetrial court's order granting summary judgment, wherein they objected to certain topics
scheduled to be discussed during the City's deposition and certain requests for production of
documents. On the same day as granting the defendants motion for summary judgment, the
trial court finally issued an order denying the defendant's motion for a protective order as

"moot." The plaintiff never received the benefit of deposing the City or obtaining the three
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documents. These discovery materialswere crucial to the plaintiff'sargumentsin opposition
of the motion.

181. Asforthosedocumentswhichwereproducedfor theplaintiff'sreview; such production
was not made until the Spring of 2002, whenthetrial court'sorder granting summary judgment
was executed on May 13, 2002. The plaintiff had in all probability two monthsto review the
documents before the trial court entered its order.

182. Theplaintiff wasdiligent in her attemptsto obtain discovery in an effort to oppose the
defendants motion. The plaintiff filed a Rule 56(f) response to the defendants' motion for
summary judgment in an attempt to be afforded more time to conduct discovery before the
trial court ruled on the motion for summary judgment. Thisresponse wasfiled in December
2001, some six months before thetrial court's order granting summary judgment and before
the defendants motion for a protective order. Clearly, the Rule 56(f) response was
meritorious. Under the circumstances, the plaintiff was unable to "oppose" the defendants
motionfor summary judgment with mere"affidavits' sincetheinformation and documentation
whichall knew existed and supported their claimslay in the hands of the defendants. M.R.C.P.
56(f). Regardless of the number of affidavits the plaintiff may have been able to muster, the
defendants still possessed the requisite information which was not made available to the
plaintiff.

183. Essentidly, the trial court failed to afford the plaintiff sufficient time to conduct
discovery and failed to realize the magnitude of the evidence which was presented. Thetrial

court rested itsorder upon the policies and procedures contained in the manual without giving

due regard to the fact that those written and enumerated policies were not actually the ones
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employedby the City'spolice department. Eventhe Chief of Police admitted in hisdeposition
that at the time of the incident those written policieswere not the"rules’ per se. There can be
little doubt that summary judgment was inappropriate.
Il. WHETHER GREG ELKINS IS ENTITLED TO QUALIFIED
IMMUNITY IN THE SHOOTING DEATH OF EDDIE McKENZIE
PURSUANT TO 42 U.S.C. §1983.
184. Atthevery least, genuineissues of material fact exist with regard to whether Elkins
isentitled to qualified immunity. In order to be entitled to qualified immunity, Elkinswould
have to prove that his actions were "objectively reasonable.” See Glenn v. City of Tyler, 242
F.3d307 (5th Cir. 2001). Only afew factsare needed toillustrate why Elkins conduct was not
"objectively reasonable":

(1)  WhenElkinsobserved that Eddie had brandished afirearm, he chose not
to call for back up;

(2) Instead of waiting for more qualified personnel to handle the possible
hostage situation, Elkinsproceededto " pursue” Eddiehimself by entering
the home;

(3) Eddiedid not exit hishome with hisfirearm or discharge hisfirearm at
any of the officers outside the home;

(4)  Eddie never threatened to shoot Elkins or any other officers and at all
times was moving backwards away from the officer into his own home;

(5) Even under the belief that he wounded Eddie, Elkins continued to
discharge hisfirearm and even had time to re-load; and

(6) In hisdeposition, both justifications given by Elkinsfor hisentering the
home after Eddie are not authorized by the police policy manual —those
being "pursuit of afelon” and "immediate danger.” He even admitted that
he never believed that Modener or the childrenin the home werein any
danger.

Neither the most "reasonable” nor "uneducated and ignorant” of individuals would perceive
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Elkins's actions as " objectively reasonable” under the circumstances.

185. Additionally, there can be little doubt that the use of deadly force is not warranted or
authorized when pursuing a suspect. See Tennesseev. Garner, 471 U.S. 1, 105 S.Ct. 1694,
85 L.Ed.2d 1 (1995). Themagjority'sfindingsthat summary judgment should have been granted
in favor of Elkins, essentially goes against all such notions.

1186. The most probable and logical explanationfor why Eddiefired one shot at Elkinsishe
was protecting himself and his family. Eddie was a seventy (70) year old disabled man who
used acanetowalk. For quiteawhile, Eddie and hisfamily had been dealing with the aleged
repeated harassment of Myjellious by the police department. Ontheday in question, the same
officers which Eddie complained about harassing his son came to his house to arrest his son.
Not too long beforethat, these same police officerswith guns pulled in hot pursuit had chased
anunrelated suspect through the M cK enzie homewhile M odener and the children wereinside.
Along with seeing his son handcuffed, Eddie was also told that his personal property — the
video recorder — was being taken into police custody as "evidence," despite hispleasthat the
camerawas hiswife's. Police officers continued to stand outside hishome. When presented
with all of thesefacts, it is not hard to imagine why Eddie felt the need to retrieve a gun and
remain in hisown home to protect the safety of himself and hisfamily. To hissurprise, a
police officer came into his home with a firearm pointed directly at him. Without time to
think, Eddie began backing up the hall toward the bedroom where his wife and children were
located. In all probability, Eddie fired the one shot to protect himself and hisfamily. Thisis

evenmore clearer, since Eddie never threatened the officers and never threatened hisfamily.
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187. Regardlessof the characterizations made by Elkins, the City, or the police department,
Elkins entered that home in "pursuit” of what he believed to be a felony suspect. If he was
really concerned about hisown safety or the saf ety of the other officersoutside, hewould have
remained outside the home and called the precinct for personnel trained to handle situations
of thisnature. That iswhat an "objectively reasonable" person would have done.

.  WHETHER THE TRIAL COURT ERRED IN DISMISSING
MODENER'SSTATE LAW CLAIMS.

188. Although the mgority correctly finds that the plaintiff's state law claims, specifically
those falling under the MTCA, should be reversed and remanded to the trial court, it failsto
go further under our de novo review and address the true issue — whether the plaintiff has
substantially complied with the notice provision of the MTCA.

189. The plaintiff specifically listed her state law claims separately in her amended
complaint. The plaintiff also served a notice letter upon the Mayor during the requisite time
limitation provided for inthe MTCA. Miss. Code Ann. 8 11-46-11. Although, the plaintiff did
not specifically mentionintheletter that the statelaw claimswere pursuant totheMTCA, such
an omission does not support afinding of no notice. Aswe have repeatedly found, all that is
requiredunder the notice statuteis substantial compliance, which hasclearly been shown here.
Powell v. City of Pascagoula, 752 So.2d 999 (Miss. 1999); Ferrer v. Jackson CountyBd. of
Supvrs., 741 S0.2d 216 (Miss. 1999); Cityof Pascagoulav. Tomlinson, 741 So.2d 224 (Miss.
1999); Tennessee Valley Reg'l Hous. Auth. v. Bailey, 740 So.2d 869 (Miss. 1999); Reaves

ex re. Rousev. Randall, 729 So.2d 1237 (Miss. 1998).
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190. Summaryjudgment was not appropriate with regard to any of the claimsasserted by the
plaintiff. More extensive discovery is needed before any such finding can be made. For the

above-stated reasons, | respectfully dissent.
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