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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY

1. On May 16, 2002, ajury in the Circuit Court of Lee County found Curtis David Hawthorne guilty

of mandaughter by culpable negligence. Hawthorne was subsequently sentenced to servefifteen yearsin



the custody of the Mississippi Department of Correctionswith seven years suspended, and hewas ordered
to make regtitution in the amount of $325,000. From his conviction, Hawthorne appedls to this Court
assarting the fallowing issues: (1) the evidence a trid was insufficient as a matter of law to support the
jury'sverdict; and (2) the court erred in refusing to grant amidtrid after one of the jurors becameill.
FACTS

12. In November of 2000, Hawthorne, who isaresident of Virginia, wasin Tupelo helping hisfather
refurbisha hotel. During the days immediately preceding the accident, Hawthorne and his father began
discussng religion for hours on end. Following these religious discussons, Hawthorne began to have
fedings and sensationsthat heand hisfather interpreted asrdigiousexperiences. Inredity, Hawthornewas
experiencing symptoms of schizophrenia. Hawthorne began to hear what he believed to be the voice of
God or the Devil. He aso began to believe that hewasin Hell, that the day of judgment was at hand, that
the televison was sending messages to him from God or the Devil, that he was going back intime, and that
the presidentid eection of 2000 was being held specificaly for him. Hawthorne was observed walking
around in atrance and praying in therain. After experiencing these fedings, Hawthorne believed that he
had to go home to Virginiain order to ddiver a cross to hisdaughter, cure hiswifée's cancer, and be home
before the world came to an end.

13. On the morning of November 15, 2000, Hawthorne, till under the impression that he had to get
to Virginia, borrowed his father'struck and proceeded down South Gloster Street at a high rate of speed.
In his state, Hawthorne believed that he was in God's truck, that no matter what direction he drove he
would reach Virginia, and that his truck would pass through any obstacles he might encounter. At the
intersection of Green Street and Gloster Street, Hawthorne proceeded through the red light and struck the

car driven by Jeffrey McGrew, who died at the scene.



4.  After the accident, Hawthorne proceeded to exit his truck and run south on Gloster Street.

Hawthorne was quickly apprehended and taken to the sheriff'sdepartment. After attemptsat interrogation,

during which Hawthorne exhibited erratic behavior, Hawthorne was transported to North Mississppi

Medicd Center where he was examined by the emergency room physicians and a psychiatrist.
DISCUSSION OF ISSUES

. WAS THE EVIDENCE AT TRIAL INSUFFICIENT AS A MATTER OF LAW TO
SUPPORT THE JURY'SVERDICT?

5. In hisfirg issue, Hawthorne clamsthat no reasonable and fair-minded juror could have found him
guilty based on the evidence presented by the State. Hawthorne contends that the State did not mest its
burden of proof in establishing sanity beyond a reasonable doubt and, therefore, the judge should have
granted Hawthornesmotion for adirected verdict. After thejury returned aguilty verdict, Hawthornefiled
amotion for ajudgment notwithstanding the verdict, which was dso denied.
6.  Welook to our standard of review regarding motions for adirected verdict or aJJNOV.

I ndeciding whether the prosecution has presented sufficient evidenceto sustain theverdict,

the Court should accept astrue al credible evidence consgtent with the defendant's guilt

and the State must be given the benefit of dl favorable inferences that may be reasonably

drawn from the evidence. A reviewing court should only reverse where, with respect to

one or more of the dements of the offense charged, the evidence is such that reasonable

and fair-minded jurors could only find the accused not guilty.
Georgev. State, 812 So. 2d 1103 (1113) (Miss. Ct. App. 2001) (citation omitted). If thetrial court denies
the motions and that denid is raised as anissue on gpped, this Court ischarged to review the evidence by
the same standard to determine whether the trid court erred in so ruling. McClain v. State, 625 So. 2d
774, 781 (Miss. 1993).

17. Missssppi ill follows the M'Naghten test for determining a person's sanity at the time of the

cime. Russell v. State, 729 So. 2d 781, 784 (Miss. 1997). Under theM'Naghten test, it must be proved



that at the time of committing the act the accused "was laboring under such defect of reason from disease
of the mind as (1) not to know the nature and qudity of the act he was doing or (2) if he did know it, that
he did not know that what he was doing waswrong." Roundtreev. State, 568 So. 2d 1173, 1181 (Miss.
1990). More succinctly, the test is whether the accused did not know right from wrong at the time of
committing the act. Russdll, 729 So. 2d at 784.

118. Thereisapresumption that an accused is sane and, therefore, the burdenisinitidly on the accused
to introduce evidence cresating a reasonable doubt as to hissanity at thetime of the act. Oncethe accused
has overcome thisinitid burden, it then becomes the burden of the State to present sufficient evidence to
prove the accused's sanity beyond a reasonable doubt. Davis v. State, 551 So. 2d 165, 173 (Miss.
1989). Theissue of insanity isfor the jury to determine. Yarbrough v. State, 528 So. 2d 1130, 1130
(Miss. 1988). The jury may accept or rgject expert and lay testimony in making its determination. Gill
v. State, 488 So. 2d 801, 802 (Miss. 1986). However, if the jury's determination is not supported by
subgtantia evidence, then this Court will reverse. Gerlach v. State, 466 So. 2d 75, 79 (Miss. 1985).
19.  According to the record, we find that areasonable doubt was created as to Hawthorne's sanity at
the time of the accident. Hawthorne's father testified about ther religious conversations in the days
preceding the accident. Although his father tedtified that he thought Hawthorne knew right from wrong at
the time he accepted the Lord, he could not be sure if his son retained this thought. The defense cdled
three physicians who were experts in psychiatry and who had seen Hawthorne a some point after the
accident. Dr. Mark Webb, who specidizes in generd and forendic psychiatry, interviewed Hawthorne
afew weeks after the accident. After the interview and the review of Hawthorne's records, Dr. Webb
determined that Hawthorne had suffered abrief psychotic episode, generdly caled a"first break," and that

Hawthorne was manic depressive or bipolar. Dr. Webb also determined that Hawthorne did not know



right from wrong at the time of the accident nor did he have the capacity to understand the nature and
qudity of hisactions

910.  Dr. Harrison Evans, a psychiatrist, saw Hawthorne on the day of the accident in the emergency
room. Dr. Evans was cdled by the emergency room physician to evduate Hawthorne for possible
admissionto the behaviora hedth unit. During the examination, Dr. Evansdetermined that Hawthornewas
experiencing a severe psychotic break. Hawthorne kept repegting that he was in Hell, that he was dead.
Dr. Evans fdt that he was having hdlucinations and, after repeated attempts at getting information from
Hawthorne, who was mumbling uninteligibly, theinterview ended and Dr. Evans continued with behaviora
observations. Dr. Evans dso spoke with Hawthorne's father and the policemen present at the hospital.
Hawthorne was diagnosed by Dr. Evans as having a schizophreniform disorder. Dr. Evans dso found
Hawthorne to be closeto catatonic and severely impaired by hdlucinations. Over the next few weeks, Dr.
Evans was able to see Hawthorne two more times. During his testimony, Dr. Evans opined that
Hawthorne's condition had improved sgnificantly, athough he thought Hawthorne still had some residua
voices & that time.

11. Dr. Reb McMiched, the chief of forensic services at Whitfidd State Hospital and acknowledged
by the State to be an experienced forensic psychiatrist, interviewed Hawthorne pursuant to an order from
the lower court on a motion made by the State.  After reading various documents associated with the
accident, including hospitd reports and medical records, and after gpproximately four hours of interview
and psychologicd testing of Hawthorne, Dr. McMichad determined that Hawthorne did not know the
nature and qudity of his act and that he did not know the wrongfulness of hisact. Dr. McMichad further

determined that Hawthorne was restored to reason and not a threst to society.



112. Hawthorne'scurrent psychiaristin Virginia Dr. William Lopez, testified that hefet Hawthorne had
suffered afirgt psychotic episode. Dr. Lopez testified that Hawthorne's condition had improved over the
course of trestment, that he was having no psychotic symptomsor behavior indicating any sign of violence,
and that he did not need to be hospitdized.
113.  OnceHawthornerested it becameincumbent upon the State to present sufficient evidenceto rebut
any testimony by Hawthorne creating a reasonable doubt as to hissanity at thetime of theaccident. After
both sides rested, the defense renewed its earlier motion for a directed verdict, which was ultimately
denied. However, during the presentation of this motion, the trid judge asked the State the following
question:

[C]an you point the Court to any item of evidence produced by the State at any stage in

the trid by any witness or, for that matter, any exhibit which tells the jury that Mr.

Hawthorne knew the difference between right and wrong and appreciated the nature and

qudity of hisacts at the time of thiswreck on November 15, 2000?
The State's only response to this inquiry was "No, your honor." The State's position was thet it did not
have to produce any evidence of the defendant's sanity; rather, it was for the jury to determine. Wefind
that there was sufficient evidence for the jury to find Hawthorne insane a the time of the accident. Asthe
Statefaled to present sufficient evidence, or any evidence a dl, to prove Hawthorne's sanity beyond a
reasonable doubt we cannot find that the jury's verdict was supported by substantial evidence. The trid
judge erred in not granting Hawthorne's motion for adirected verdict or his motion for aJNOV;; thus, we

must reverse and render.

I1. DID THELOWER COURT ERRIN REFUSING TOGRANT A MISTRIAL AFTERONE
OF THE JURORS BECAME ILL?

M14. Aswereverse and render asto thefirst issue, we decline to discuss thisissue.



115. THE JUDGMENT OF THE LEE COUNTY CIRCUIT COURT ISREVERSED AND
RENDERED. COSTSOF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING, P.J., BRIDGES, IRVING AND CHANDLER, JJ., CONCUR. SOUTHWICK,

P.J, DISSENTSWITH A SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J.,
THOMASAND MYERS, JJ. GRIFFIS, J., NOT PARTICIPATING.

SOUTHWICK, P.J., DISSENTING:

16. The mgority reverses and orders that the defendant be discharged. | respectfully dissent. The
bass for the reversd is that the mgority finds that the undisputed evidence was that the defendant was
insane. | disagree with that finding. Secondly, even if adefendant isfound to beinsane, ajury thenisto
determine whether he istoo dangerousto be released into society. No court has the authority to take that
decison away from ajury. Findly, Sncel agree that the testimony was at least exceedingly wesk onthe
issue of insanity, | would reverse because of the weight of evidence. That would cause the defendant to
be subject to another trid.

f17. Nature of Evidence. | agree tha the only medical evidence was that the accused was insane.
Y et the precedents make plain that a jury should consder dl the evidence before it on the question of
insanity, not just that presented through medicd professonds. Liasv. State, 362 So. 2d 198, 201 (Miss.
1978). There was other evidence.

118. Myfirs disagreement withthemgority ontheissueisoneof procedure. Theframework presented
in the court's opinion is quite orderly. To summarize that view, the State is to put on its case with the
presumption of sanity; the defense goes forward with some evidence of insanity. The State must thereafter
put on sufficient evidence to prove sanity, or dsethereisan acquittal. Here, the State never followed up

the defense case with arebuttal. Thus -- reverse and render.



119. That isfar too regimented for the precedents that control us. The issue is what does the overdl
evidence show, both lay and expert? At least one precedent did not require any medica testimony from
the State to rebut medica evidence asto sanity. Lias, 162 So. 2d at 201.

920.  In Hawthorne's prosecution, there were circumstances that the State insists could be used to
disprove the defense theory that the defendant was oblivious to "barriers’ and ran through the red light
without having the reckless disregard needed for mandaughter. The evidence indicated that Hawthorne
was avoiding many other barriers as he drove a consderable distance before causing thiswreck. Earlier
in hisjourney he was weaving around traffic, and managed to makeit severd milesincity driving. At least
in that way, the defense medica explanation for his problem was refuted.

721. Ontheissueof insanity, thejurorsareto consder dl the evidence presented. They are not limited
to the defense case and then prosecution evidence offered in rebutta. Evidenceisrelevant whether it was
admitted in the State's case in chief or later. That isthe defect in the mgority's articulation of a procedure
for presenting evidence of insanity to ajury.

922.  Continuing danger. If ajury determinesthat adefendant wasinsane a thetime of an offensg, it
then is to decide whether the person "has since been restored to reason, and whether he be dangerousto
the community.” Miss. Code Ann. §99-13-7 (Rev. 2000). Our entering ajudgment of acquittal on appesl
takes that decison away from the jury. Inacrimind trid, only if a jury makes a finding of continuing
dangerousness may an accused be indefinitely committed to amentd ingtitution until his dangerousnesshas
beendiminated. Hendrix v. Gammage, 556 So. 2d 354, 356 (Miss. 1990). Our action createsunknown
consequences for Hawthorne's future commitment.

123.  Weight of evidence. | have dready discussed why the entirety of the State's evidence should be

consdered on the question of insanity. It isimproper to compartmentdize the presentations, and look only



at evidence presented after the defense's doctors testified about their findings. However, | acknowledge
that the evidence of Hawthorne's sanity was quite weak. The falureto present any medica testimony on
sanity is suggestive that none could be obtained.
924.  The question of whether adefendant wasinsaneis peculiarly gppropriate for jury resolution. | find
that some evidence from which jurors could determine that Hawthorne was aware of the wrongness of his
actions was before the jury. Nonethdess, there were seven medicd professonds who testified that
Hawthorne was unable to gppreciate the difference between right and wrong. “A new trid isto begranted
if the jury'sverdict so contradicts‘ the overwhelming weight of the evidencethat, to alow it to stand, would
be to sanction an unconscionable injustice’” Pierre v. Sate, 607 So. 2d 43, 54 (Miss. 1992), quoting
Groseclosev. Sate, 440 So. 2d 297, 300 (Miss. 1983). | find that there was sufficient evidenceto prove
sanity, but its welght was meeger.
125.  Within abroad range, weighing evidenceis soldy thejury’ sfunction. | am nonethdessleft withthe
firm belief that to dlow this conviction to stand based on this evidence is an unconscionable injustice.
Therefore | would reverse on the bass of theimbaancein evidentiary weight. Hawthorne therefore could
beretried. Tibbsv. Florida, 457 U.S. 31, 46 (1982). "If the exact evidence and no more is admitted
agan, the fact that a different jury looking at the same proof reaches the same concluson means that a
second reversa would not necessarily be gppropriate in the interests of justice” Edwardsv. Sate, 736
S0. 2d 475, 484 (Miss. Ct. App. 1999).

Conclusion
726. Where | differ with the mgority is that it would have required the trid judge to grant a judgment
notwithstanding the verdict, finding thet there was sufficient evidence of thecrimind actsbut that Hawthorne

was conclusively proven to be insane. 1t would be improper before the jury has deliberated to direct a



verdict of not guilty by reason of insanity. That would be averdict of guilt that is excused because of the
defendant's mentd state. A trid judge cannot direct a guilty verdict. A directed verdict of guilt on each
element of the crime which is then excused due to the accused's insanity is dso not within the trid court's
power. After the jury has found guilt but rgected insanity, a judge who thought that the evidence on
insanity was completely one-sided in favor of the defendant would not be directing a verdict of guilt but
finding insufficient evidence of sanity.

927. However, if the trid judge has to wait until after the jury verdict of guilt to act, there is no
reasonable manner in which then to give that same jury which just found the defendant sane and guilty, the
obligation to accept that the accused was insane a the time and the discretion to resolve whether he "has
since been restored to his reason, and whether he be dangerous to the community.” Miss. Code Ann. 8
99-13-7 (Rev. 2000). Thejury that has convicted could not reasonably then be asked to disregard itsown
conclusion and resolve this new and inconsistent issue.

128. Theissue of sanity is dways a matter of opinion. It Smply cannot be proven conclusvely. This
makestheissue especidly gppropriatefor jury resolution. Thereforel find it difficult to accept thet it would
ever be proper for atrid judge to inject his own opinion and override the jury with the opposite decison.
Even if such acase might exig, | do not find that it is presented here. However, ajudge concerned about
an unconscionableinjustice may dwaysorder anew trid. | am concerned, and would reverse and remand
because of the weight of the evidence.

McMILLIN, CJ.,, THOMASAND MYERS, JJ.,JOIN THISSEPARATE WRITTEN
OPINION.
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