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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thispersond injury damege action comesto this Court from atake-nathing judgment againg the
plantiff, Bevaly D. Busck, inthe Rankin County Circuit Court where thejury found thet the defendart,
Susan|. S. John, was not negligent in the two-car accident. Aggrieved by the judgment, Busick appedls
to this Court.

FACTS

2.  Thiscaseaisesfrom atwo-car accident in agrocery sore parking lot on December 12,1998, in
Pearl, Missssppi. Bevely D. Busick, theplantiff, wasdriving southin her 1988 Cadillac dong theside

drive of the parking lot toward U.S. Highway 80. Susan |. St. John, the Defendant, driving in a Toyota



Tercd, was atempting to turn from one driveway to that same drive dong thesde of theparkinglot. She
Stopped a arow of bushes where she planned to turn left. Busick dleges that approximetely 100 yards
before shereeched Highway 80, &. John came out of a driveway from the parking lot without Sopping
and ran directly in front of her vehide, causng the acadent.

13.  However, . John contends that because the bushes were overgrown, she inched forward until
she could see around the corner and stopped again. . John testified that, while stopped, she could see
Busick' svehidecomingtoward her. . John contendsthat, despitethefact that Busick hed adequatetime
and adeguate distance of approximately 300 feet to avoid her, Busick neither reduced her speed nor did
shetry toavoid St. John'scar.  According to . John, Busck's car collided with her vehide Busck
tetified thet she was going 35 mph down agde drivein the parking lot and did not brake until amoment
before the calligon. Busck submits that she had traveed 300 feet before reaching the Sde road and had
the right-of-way to continue south until she reeched Highway 80. Busick arguesthat the accident occurred
on apublidy usad parking lot street which wias 40 feet wide and  terminated a the point where &. John
entered without sopping from a 25 feat wide Sde Sredt.

4.  Budck dlegestha the impact of the vehides causad her to be thrown forward into her geering
whed. She contends that the accident caused injuriesto her heed, neck and back. As aresult, Busick
damsto have suffered extendve pain. Busick assartsthet the accident caused adisc in her carvicd oine
to protrude and place pressure on the nerves in her neck causing pain in her shoulder and otherwise

disshling her.



1.  Thejury reurned aunanimous answer in the negative to the following spedid interrogatory. “Do
youfind Susan S. John guilty of negligencewhich proximately caused or contributed to theinjuriesand/or
damegesof the Rlantiff?’

6.  Thetrid court entered find judgment for St. John and denied pogt-trid motions. Busick gopeds

DISCUSSION

l. WHETHER THE VERDICT ISAGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE.

7. Whenthejury hasreturned averdict in advil case, wearenot & liberty to direct that judgment be
entered contrary to thet verdict short of acondusion on our part thet, given the evidence asawhole, taken
inthe light most favorable to the verdict, no reasonable, hypatheticd juror could have found as the jury
found. Snapp v. Harrison, 699 So.2d 567, 569 (Miss. 1997); Starcher v. Byrne, 687 So.2d 737,
739 (Miss. 1997); Junior Food Stores, Inc. v. Rice, 671 So.2d 67, 76 (Miss. 1996); Bell v. City
of Bay St. Louis, 467 So.2d 657, 660 (Miss. 1985). “Inreviewing ajury verdict, thisCourt resolvesadl
conflicts of evidencein the gppdlegsfavor and determines al reasonableinferences from tesimony given
towards the gppdlegs pogtion. Reversd occurs only where the facts presented are 0 oveewheming in
favor of thegppdlant'sposition thet reasonablejurors could not havefound for thegppelee” Thompson
Mach. Commerce Corp. v. Wallace, 687 S0.2d 149, 151-52 (Miss. 1997) (citations omitted). An
essentid part of the damin apersond injury tort caseisto demondrate, not only the extent of theinjury,
but thet the negligence of the defendant was the proximate cause of theinjury. I d. Caustion isgenerdly

to be determined by thejury. Donald v. Amoco Prod. Co., 735 So.2d 161, 174 (Miss. 1999). Our



sandard for review isde novo in passing on quesions of law. Miss. Farm Bureau Cas. Ins. Co. v.
Curtis, 678 S0.2d 983, 987 (Miss. 1996); Seymour v. Brunswick Corp., 655 S0.2d 892, 895 (Miss.
1995).
8.  Busck arguesthet the verdict was againg the overwhdming weaght of the evidence based on the
physicd facts and the evidence offered by both parties. This Court must resdlve dl conflicts of evidence
inS. John'sfavor and draw al reasonableinferencesfrom tesimony in favor of &. John. Thejury chose
to bdieve S. John's evidence which indicates that she acted in a reasonable manner when she pulled
forward to gain an unobstructed view of traffic. Further, the jury favored the argument thet shedid o at
atimewhen Busck' svenidewasnot animmediate hazard. Busick tedtified thet shewastravding & arate
of 35 mphinthe parking lot and that she did not see St. John nor attempt to Sop until amoment beforethe
acadent. Randy Taggart, tedtified about where the cars came to rest after the accident, and histestimony
was conggent with &. John's verson of the accident. Wefind no merit to thisissue
. WHETHER THE TRIAL COURT ERRED IN ALLOWING ST.

JOHN TO INTRODUCE FACTS AND CIRCUMSTANCES

RELATED TO BUSICK’SHEALTH INSURANCE COVERAGE AT

THE TIME OF THE ACCIDENT.
9.  Theverdic of the jury isto be given great weight. No trid is free of error; however, to require
reversal theerror must be of such magnitude asto leave no doubt thet the gppellant was unduly prejudiced.
Davis v. Singing River Elec. Power Assn, 501 So.2d 1128, 1131 (Miss. 1987); Parmes v.
[llinois Cent. Gulf R.R., 440 So.2d 261, 268 (Miss. 1983). Where eror involves the admisson or

exduson of evidence, wewill not reverse unlessthe error adversdly affects asubgtantid right of a party.

In re Estate of Mask, 703 S0.2d 852, 859 (Miss. 1997); Terrain Enters., Inc. v. Mockbee, 654



So.2d 1122, 1131 (Miss. 1995). This Court has held that "[t]he standard of review regarding admission
[or exduson] of evidenceisabuse of discretion.” Thompson Mach. Commerce Corp. v. Wallace,
687 So.2d at 152.

110. Budck arguesthat thetrid court erred when, over objection, it admitted evidence rlated to facts
and coverage of her hedth insurance a thetime of the accident. . John arguesthat thisevidencewas not
offered for the purpose of reducing dameages but to impeach Busck's tesimony as to the reasons she
ceased physicd therapy.

11. Therecordsat issue pertainto Busck’ streatment a the Capitd Orthopedic Clinic. Thoserecords
contain asentence in which Busick dated that dthough her hedlth insurance company asked her to sdtle,
she was arad to do 0 because of her symptoms. Busck’ s atorney indicated fear that the jury would
interpret this as evidence of her liadlity insurance. The record indicates that the court required the
Satement to be redacted.

12. Budd tedified that she was not adle to continue phydca thergpy for injuries caused by the
accident because she could not afford it. St John introduced evidence thet Busick had paid only $45 as
her part of those medicd expenses. Busick contendsthat it waserror to dlow . John to impeach her by
diating testimony in which shewasforced to make reference to payments made by her hedth insurance
provider. However, St. John arguesthat Busck madeno objection tothetesimony a thetime. Busck's
atorney dated that a the time of the Satement, he was doing something ese and did not hear it until
atewards when hisassgant cdled it to hisatention. Busck’ s atorney requested, inlieu of amation for
a midrid, that the jury be indructed to disregard the satement. This was done by the trid court.
Additiondly, thetrid court gavealimiting ingruction thet thetestimony could only be usad for impeechment

5



and nat for the purpose of reduction in dameges Jury Indruction number 16 was given to the jury and
stated: “The Court indructs the jury that the fact thet the Plaintiff has or had medica and hospitdization
insurance cannot be congidered by you in avarding dameges”

113.  Thetrid court foundthat M.R.E. 411, only makesinadmissbleproof of aparty’ slighility insurance
S0 that negligence cannot be imputed to thet party Smply because of theinsurance. Thejudgeditedtothe
second sentence which say's that exdusion of evidence of lighility insurance is not required when offered
for another purpose such ashias or prgudice of awitness He distinguished the Satement because the
evidencehereconcerned mediica insurance and because Busick stated earlier that shediscontinued thergpy
because she could not afford it.

114. The collaterd source rule in Missssppi provides thet “[cJompensation or indemnity for the loss
received by plaintiff from a collaterd source, whally independent of the wrongdoer, as from insurance,
cannot be sat up by the [defendant] in mitigationor reduction of damages....” Coker v. Five-Two Taxi

Serv., 211 Miss. 820, 826, 52 So0.2d 356, 357 (1951) (quoting 25 C.J.S. Damages, 8§ 99). Accord,

Baugh v. Alexander, 767 So. 2d 269, 272 (Miss. Ct. App. 2000).

115. In McCary v. Caperton, 601 So.2d 866 (Miss. 1992), we held that the trid court committed
reversble error indlowing the defendant tointroduce evidence of M cCary'sinsurance coverage or bendfits
of dck leave. |d. a 869. Wewereasked to ruleon theissue of whether animpeachment exception should
be recognized under the collateral source doctrine. 1d. Our decisons have not recognized an exception
tothecdllatera sourcerule E.g., McCollum v. Franklin, 608 So.2d 692, 695 (Miss. 1992) (holding

collaterd source doctrine pred udes defendant in automobile accident from cross-examining plaintiff asto



whether plaintiff has received insurances proceads, induding plaintiff's hedth insurance); Eaton v.
Gilliland, 537 So.2d 405, 408 (Miss 1989) (holding that defendant's attempted dicitation of evidence
of insurance proceeds paid with respect to the accident by acollaterd source could have been prgudicid
and confusing, further the jury could have been left with the impression thet the plaintiff was atempting to
improperly and illegdly "doubledip”’ or recaivea"wind fal" to which hewas nat entitled); Central Bank
of Miss. v. Butler, 517 So.2d 507, 511 (Miss. 1987) (holding thet collaterd source doctrine properly
goplied to prevent diditation of evidencethet plaintiffsreceived compensation from surety bond maintained
completdy independent of any efforts mede by defendant); Star Chevrolet Co. v. Green by Green,
473 S0.2d 157, 162 (Miss. 1985) (holding that insurance in behdf of the plaintiff cannot be st up by the
adverse party in mitigation of theloss); Preferred Risk Mut. Ins. Co. v. Courtney, 393 So.2d 1328,
1332-33 (Miss 1981) (holding that under the collaterd sourcerule, atortfeasor isnot entitled to havethe
dameges for which heis liable reduced by proving thet an injured party has received compensation from
acollaterd source whally independent of the tortfeasor). However, an impeachment exception has been
recognized in severd daes E.g., Evans v. Wilson, 650 SW.2d 569, 570 (Ark. 1983) (holding
collaterd source may be admissible to impeach plantiff's tetimony); Warren v. Ballard, 467 SE.2d
891, 893 (Ga 1996) (holding impeachment by evidence of callaterd source dlowed if fase testimony is
relaed to materid issueinthecase); Cor setti v. Stone Co., 483 N.E.2d 793, 801 (Mass. 1985) (holding
that evidenceof collateral sourceincomemay beadmissble, inthediscretion of thetrid judge, asprobative

of ardevant propogtion or credibility of a particular witness); Hack v. State Farm Mut. Auto. Ins.



Co., 154 N.wW.2d 320, 325 (Wis. 1967) (holding collatera source payments admissible for purposes of
impeschment).
116. Wefind that thisassgnment of error hasno merit asBusck’ sattorney falled to meke bath atimdy
objection and a timdy mation for a midrid. The evidence rdaed to Busck's hedth insurance was
admitted to impeach her testimony thet she suffered permanent injuries as areault of theacadent. Busck
testified that she cessed physicdl thergpy because she could nolonger afordit. Thefact that she spent only
$45 on that therapy discredited her testimony. Further, the gpecific testimony was not solicited until after
along line of questioning during which Busck' s atorney faled to object. Her atorney admitted thet he
was“doing something ds2” Her counsd moved for a limiting ingruction which was granted by the trid
court. Therewasno mation for amidria until after the dose of evidence with Busck’s counsd refusng
to argue the point further and indicating only that he was“stidfied that thet' s (the limiting ingtruction) the
way itsgoing to behandled.” The tetimony was not solicited for the purposes of mitigating her loss or
reducing dameges owed to Busck. Wefind that therewasno reversbleeror by thetrid courtinalowing
this tesimony with an gppropriate limiting indruction.
1. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
INSTRUCT THE JURY ON COMPARATIVE NEGLIGENCE,
FAILURE TO KEEP A PROPER LOOKOUT, FAILURE TOKEEP
CONTROL OF HER VEHICLE AND REASONABLE
COMPENSATION FOR HER INJURIES.
117.  Indeemining whether reversble eror liesin the granting or refusd of various indrudtions, this

Court reeds dl the ingructions actudly given asawhole. When so read, if theindructionsfarly announce

the law of the case and create no injustice, no reversble error will be found. Coleman v. State, 697

So.2d 777, 782 (Miss. 1997); Coallins v. State, 691 So.2d 918, 922 (Miss. 1997). This Court has
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dealy aticulated the sandard we are to follow when assessing whether there has been a submisson of
legdlly erroneousingdruction:

[O]n gppdlate review, we do nat isolate the individua ingruction atacked, but rether we
reed dl of the indructions as awhole. Defects in [a] spedific indruction do not require
reversd where dl indructions taken as a whale fairly--dthough not perfectly--announce
the gpplicable primary rules of law ... Where it may be fairly charged that one or more
indructions may have been confusingly worded, we should not reverseif other ingructions
cdear up the confusng points

Smith v. Payne, 839 So.2d 482, 488 (Miss. 2002); However, if those indructions do not fairly or
adequately indruct thejury, we can and will reverse. Burton by Bradford v. Barnett, 615 So.2d 580,

583 (Miss. 1993). ThisCourt articulated the sandard of review for congdering the grant or denid of jury

indructionsin Hill v. Dunaway, 487 So.2d 807, 809 (Miss. 1986):

By andogy to our familiar test as to when any fact question may be teken from the jury,
our ruleisthis Therefus of atimdy requested and correctly phrased jury ingruction on
agenuineissue of materid fact isproper, only if thetrid court--and this Court on gpped -
can sy, taking the evidence in the light most favorable to the party requesting the
indruction, and congdering dl reasonable favorable inferenceswhich may bedravnfrom
the evidence in favor of the requesting party, theat no hypothetica, reasonable jury could
find the factsin accordance with the theory of the requested ingtruction.

Id. See also Church v. Massey, 697 So.2d 407, 410 (Miss. 1997).

118.  Thefirg argument presented by Busick concerns Jury Ingructions 20 and 20A.  Indruction 20
dates

Inreturning your verdict in this case, you areto consder dl of thefact and theindructions
of law given to you, and then return your verdict by completing thisform. When averdict
has been reached by nine of the twdve members of the jury, write out you answersto the
fallowing questions on this form and natify the balliff thet you have reached your verdict.
1. Do you find from a preponderance of the evidence that Beverly Busick was guilty of
negligence (fault) which was the proximete contributing cause of the accident?



2. If your answer to Question 1is"yes,” please Sate the percentage of negligence (fault)
for Beverly Busck as compared to dl of the negligence (fault) which caused her own
damages. percent

3. Do youfind from apreponderance of the evidencethat Susan S. Johnwasguilty of any
negligence (fault) which wasaproximate contributing causeto Beverly Busick’ sdamages?
4. If your answer to Question No. 3is“yes” please Sate the percentage of negligence
(fault) for Susan . John ascompared to dl of the negligence (fault) which caused Beverly
Busck’s damages. percent

If you find that éther of the drivers are not guilty of any negligence, enter a0 in the blank
for thet person.

THE TOTAL PERCENTAGES IN QUESTIONS NUMBERED 2 AND 4 MUST
EQUAL 100 percent.

5. What isthe totd amount of any damegesincurred by Beverly Busck asaresult of the
collisonin quesion?$

Thejury wastold that if Ingruction 20 wasfound confusing, then it could subgtitute Indtruction 20A which
gaes

Inreturning your verdict in thiscase, you areto congder dl of the facts and indructions of
law given to you and return your verdict by filling out this form. When your verdict hed
been reached, write out your ansversto thefollowing questionson thisform and natify the
Bailiff that you have reached your verdict:

1. Do you find Susan S. John guilty of any negligence which proximatdy caused or
contributed to the injuries and/or damages of the Plantiff?

Yes No

(If theanswer to the above questionis“No,” sop hereand givethis Specid Verdict Form
to the Balliff. If your answeris“Yes” proceed to ansver question no. 2)

2. Do you find Beverly Busck guilty of negligence which proximatdy caused or
contributed to the injuries and/ or damages to hersdf?

Yes No

(Proceed to answer question no. 3)

3) Lig the proportion, or percentage, of negligence whichyou attributeto Susan . John
and Bevely Busck.

Susan S John %

Beverly Busck %

Tota %

(These figure must add up to 100%)

(Proceed to question No. 4)

4) What isthe tota amount of damegesthat you find by a preponderance of evidenceto

have been incurred by the Plaintiff asaresult of the accident in question?$

10



119. S John arguesthat Busick isnot entitled to anew trid because her own indructionswerefauity.
Indruction 20 was submitted by Busck over the objection of &. John's counsd thet it could cause
confuson by requiring the jury to fix a percentage of negligence dtributable to Busick before inquiring
whether . John was negligent. . John finds it important thet Busick is to blame for submitting the
confusing ingruction which Busick argues requires reversd.  Further, . John contends thet the jury’s
question which reflected confusion is not part of the record; therefore, Busick’s objection is waived.
Fuselier v. State, 654 So. 2d 519, 521 (Miss. 1995); General Motors Corp. v. Pegues, 738 So.
2d 746, 753 (Miss. Ct. App. 1998). . John contends that Busick made no objection to the Indruction
20. Moreover, &. John gates that, dthough Busick origindly objected to 20A, Busck subsequently
offered it. St John urges that Indruction 20A was implicitly gpproved by this Court in Reese v.
Summers, 792 So. 2d 992, 995 (Miss. 2001).

120. St Johndsonotesthat Modd Ingruction 8 11.7, uponwhich Ingruction 20 wasbasad, ispoorly
drafted, because it dlowsthe jury to determine whether a plantiff is a fault before deciding whether the
Oefendant isa fault. The burden of proof ison the plaintiff to prove the negligence of the defendant. Until
such adetermination is made, there is no entitlement to damages. The affirmative burden of a defendant
to prove the plaintiff’ s negligenceisirrdevant until the defendant is provento be at fault.  St. John urges
that thefirg question should dways be whether the defendant isat fault. That indructionisdso saidtobe
problematic asthejury isasked to determinethe percentage of negligenceof the plaintiff beforedetermining
the existence of negligence v non of the defendant. S John contendsthet the jury should not decide the
percentage of fault before conduding who, if anyone, isa fault. Fndly, thejury isalowed to write down

apercentage of fault without being indructed at that point thet the percentages must add up to 100%. S

11



John gates that none of thisconfusion can aisewhen ajury firg determinesthe defendant’ snegligence vel
non as Indruction 20A requires.
21. & JohnctesM.R.E.606(b), which ssys
Upon aninquiry into the vdidity of averdict or indictment, ajuror may not tedify asto any
metter or Satement occurring during the course of thejury’ sddiberations or to the effect
of anything upon hisor any other juror’ smind or emations asinfluencing him to assant to
or dissnt from the verdict or indictment or concerning hismental processesin connection
therewith, except that a juror may testify on the question whether extraneous prgjudicid
information was improperly brought to the juror’s atention or whether any outsde
influence was improperly brought to bear up on any juror. Nor may his affidavit or
evidence about any datement by him concerning a metter about which he would be
precluded from tegtifying be received for these purposes.
M.RE. 606(b). Jurorsare generaly precluded from testifying about their own verdict. Rule 606 provides
thet no “satements’ from ajuror can be offered to show that averdict isinvdid. S. John urgesthet Snce
the jury’ s writing on Indruction 20 was not the find verdict form, the Court should not dlow thisto be
introduced.
122.  The Court hasrefused to reform ajury verdict even wherethe jury’ sactionsdearly violaied court
ingructions APAC-Miss. I nc. v. Goodman, 803 So. 2d 1177, 1185-86 (Miss. 2002). InGoodman,
ajuror wasdlowed to tetify concerning how hisfelow jurorsdecided to figure compensation by averaging
each individud juror’sfigures The jury then added 40% for atorney fees to condude the figure for its
verdict. The Court held that the quotient verdict condiitutes reversble error, that the juror’s affidavits
condtituted incompetent evidence where there was no threshold showing of externd influenceson thejury.
The Court efirmed thetrid court’' sdenid of anew trid or aremittitur.
123.  Wehavereversed the decison of atrid court that failed to acknowledge the jury's decison thet
bath parties were equaly negligent after afallure to providethejury withingructionsregarding theformet

12



for a comparative negligence verdict. Burton ex rel. Bradford v. Barnett, 615 So.2d 580 (Miss.
1993). Burton and Barnett wereinvolved in an accdent inwhich Burtonwasinjured. Burton Sued Barmett.
During its ddiberations, the jury raised a quedtion and was indructed to put it inwriting. 1 d. & 581. The
message to thejudge read asfallows “Wethejury find the Rlaintiff, aswel as, the Defendant to beequaly
negligent and fed they should assume ther expenses and any other obligations. We recommend thiscase
be dismissad. Y our Honor: If we must fallow your indruction C-5 We, the Jury, find for the Defendant.
Wedo not wishto. Thank you.” 1d. a 581 After reading the jury's message, the trid court announced
that the message was averdict and reformed the verdict to reed: “We, the Jury, find for the Defendant,
Shirley A. Banett.” 1d. At the request of Burton's atorney, a jury pall, resulted in a 12-0 vote by the
jurors. | d. The drcuit court then announced: “ It isthe verdict of theentirejury. It wasaunanimousverdict.
| ask thet it beentered as, we, thejury, find for the Defendant.” 1 d. a 582. Burton assarted thet the circuit
court erred in finding thet the question pasad by the jury was averdict and in failing to acknowledge thet
the jury found thet both parties were equaly negligent  1d. The jury was given Ingruction C-5 which
ingructed the jury to write the verdict on apiece of pgper in one of the sated forms. Id. The firg form

sad, “[i]f you find for the Plaintiff, ‘We, the dury, find for the Plantiff, and asess

damagesat$ " Thesecond choicefor the jury was, “[i]f you find for the Defendart,
‘We, thejury, find for the Defendant. 1d.
24.  ThisCourt found thet it wasdear thet theingruction* providesno dternaiveformfor therendering
of a comparative negligence verdict. 1d. The Court explained thet in giving a comparaive negligence

indruction, aong with the form of the verdict given to the jury, the following language could aso be

13



induded: “If you find both pearties negligent, theform of your verdict may be: We, thejury, find plaintiff and
defendant negligent and that plantiff is repongble for % of the damages We find plantiff's
damagestobe$ " Id. a 582-83. Although the goplication of thelaw of compeardtive negligence
was presanted in another ingtruction, the jury had no separate ingtruction defining compardtive negligence.
I d. Thejury do lacked daification in Indruction C-5 of the bagc premise that the plaintiff's negligence
IS not a bar to recovery nor was there any format for goportionment of damages. 1d.  There was not
adequate responsein thereformetion of theverdict finding for defendant without mention of dameges. 1d.
Thetrid court was unrespongveto the jury's request for further indructions. 1d.  Further, the court falled
to addressthejury’ sdecison that both partieswereequaly negligent. 1d. We were not able to condude
that the verdict rendered wasfarrly reached becausethetrid court did not addressthe manifest confuson
of thejury.” 1d. (dting Harrison v. Smith, 379 So.2d 517, 518-19 (Miss. 1980) (error for judgeto
reform verdict in favor of defendant insteed of requiring jury to darify verdict, which despite comparative
negligenceingruction found“ both plaintiff and defendant negligent to adegreewith no damagesassessed.”)
Reverang the trid court’s decison and remanding the case for anew trid, we hed that “the jury must be
farly and properly indructed in the gpplicablerules of law.” 1d.

125.  Angppdlant cannot complain on goped of dleged erors which heinvited or induced. Caston
v. State, 823 So. 2d 473, 502 (Miss 2002) “[ T]he gopdlant cannot complain because of error initsown
indruction.” State Highway Comm’n v. Randle, 180 Miss. 834, 179 So. 273 (1938); Yazoo V.

M.V.R. Co. v. Wade, 162 Miss. 699, 139 So. 403, 404 (1932).
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126. The trid court did not err in submitting Indructions 20 and 20A to the jury. Asdated earlier, this
Court hasrefused to reform ajury verdict even wherethejury’ sactions dearly violated court indructions.
Goodman, 803 So. 2d a 1185-86. Fird, Busick offered the indtructions. See Caston 823 So. 2d at
502. Asthe gopdlant, Busck cannot complain of because of eror in her ownindruction. SeeRandle,
179 So. a& 273; Wade, 139 So. & 404. Unlike Burton, 615 So.2d 580, where we held thét the trid
court was unrespongve to the jury’s questions, this trid court recognized the potentid confusion by the
jury and further ingructed the jury with Jury Ingtruction Number 20A. Smply because the jury asked a
guestion about the possihility of finding naither driver liable for the colligon does nat reguire thet the trid
court should have refused the verdict rendered by thejury based on Ingruction 20A. On Indruction 20A
(aswdl aslIndruction 20), unlikeBurton, 615 So.2d & 583, thejury wasinformed thet the gpportionment
of fault must equa 100%when added together. Thisjury was provided with an opportunity to assessfault
based on principles of comparative negligence, even though neither party pled or argued such a defense.
This Stuation ismore andogousto Harrison, 379 So.2d a 518-19, where we hdd thet it waserror for
the trid judge to reform averdict in favor of defendant indtead of requiring jury to darify verdict, which
despite compardive negligence indruction found “both plaintiff and defendant negligent to a degree with
no damagesassessed.” Asin Goodman, 803 So. 2d a 1185-86, thejury’ squestion should not betaken
astesimony or evidence of the processes or methods in which the jury cameto itsdecison. There was
no dlegation of any impropriety or improper prgudicd influence in the decison of thejury.

927. Budck contendsthet thetrid court erred in granting asuch large number of indructions inacase

invavingasmpletwo-vehide callison resuiting inthejury’ sinahility to goply thelaw to thefactsand enter
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aveadict on the merits. Spedficdly, she ligs the Indructions 5, 6A, 9, 12, 13and 17 Because thee
indructionswereargumentaive, Busick damsshewasunfairly disadvantaged becausethejury wasoverly
indoctrineted and indructed on the rights that . John did not have and on obligations and duties not
required of her.
128. . John urgesthat Sncejury indructions are conddered asawhoale, this Court does not consider
any paticular indruction in isolaion. Ingtead, there can be no reversble error concaning a defect in a
paticular indruction; indeed, the review of dl indructions as awhole must reved thet the jury has been
reasonably indructed onthe law. Of the Six ingructions complained of, S. John offered only four. Of
those four, Ingruction 6 dealswith foreseeghility and hindsight; Indructions9 and 12 dedl with negligence
and the proper verdict if finding Busick the sole proximeate cause of the callison; and Indruction 17 dedls
withlimitation of damagesto those sustained during the accident. . John argues that there was sufficient
evidence of this Snce Busick admitted a high rate of peed and fallureto avoid &. John when her car was
vishble 300 feet avay. She datesthat she had “the right to embody [her] theories of the case in the jury
ingructions provided there istesimony to support it” and “made conditiond upon the jury’s finding thet
suchfactsexiged.” Murphy v. Burney, 27 So. 2d 773, 774 (Miss. 1946).
129.  Jury Indruction 5, which was requested by Busck, Sates
As an dement, or ted, of proximate cause is that an ordinarily prudent person should
reasonably have foreseen that some injury might probably occur as aresult of hisor her
negligence. Itisnat necessary to foreseethe particular injury, the particular manner of the
injury or the extent of the injury.
130.  Jury Indruction no. 6, requested by S. John, dates

In determining whether or not aperson is negligent, you must condder the drcumdances
that were present for him or her & that time, and the actions taken & thetime. Even
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though we now have the benfit of hindsight about the accident in question, when you are
Oetermining whether or not apersonisnegligent, you cannat properly imposethe hindsght
on that party, but you are required to consder whether or not aperson acted reasonably
under the facts and drcumstances that were present & thetime.

131  Jury Indruction 6A, requested by Busck, dates

an demat, or ted, of proximate cause is that an ordinarily prudent person should
reasonably foresee that some injury might probably oocur as areault of the negligent acts
in nor taking proper or reasonable precautions upon entering an intersection. It is not
necessary to foresee the particular injury, the particular manner of theinjury or the extent
of theinjury.

132.  Jury Indruction 9, requested by St. John, dates

The Court ingructs the jury that a person operding a vehide must kegp a reasonable
lookout for other traffic and keep her vehide under reasonable contral to avoid contact
with ather vehides on the roadway. 1n the case before you today, if you find the Plantiff
Beverly Busick, faled to maintain a ressonable lookout or to keep reasonable control of
the vehicle she was operating S0 as to avoid contact with other vehicles on the roadway,
then it isyour svorn duty to find Beverly Busick negligernt.

133.  Jury Indruction 12, requested by St. John, dates
The Court indructs the jury that a person driving a vehicdle is under a duty to keep a
reasonable and proper lookout for other vehicles using the roadway and to keep the
vehidethey are driving under reesonable contral. If you find by a preponderance of the
evidence that Beverly Busick falled to keep a reasonable and proper lookout for other
vehides usng the roadway or failed to keep her vehide under reasonable control then she
was quilty of negligence. If you find that this negligence, if any, was the sole proximeate
cause of the calligon, then you must return a verdict in favor of the defendant, Susan S
John.
134.  Asfurther explanaion of her objection to the indructions, Busck arguesthat Indructions 9 and
12 wereimproper for submisson to thejury sncethere had been no dlegationsthat Busick failed to kegp
aproper look out or failed to maintain control of her vehidle.

35. Indruction No. 13 sates
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The Court indructs the jury that under the circumstances of the case thet the Plantiff was
operating her vehide on amain or through roadway and that she had the right-of-way to
proceed onto Highway 80 southbound. The Defendant wastraveing east on asideroad
to the roadway being travded by the Plantiff. Snce the Rlantiff hed the right of way, the
Defendant was obligated to stop and enter the roadway a a time when she had a
reasonable opportunity to 0. If you find from a preponderance of the evidence that she
entered the Plantiff’ s roadway without having areasonable opportunity to do so, causng
the calligon, then you will find for the Plantiff.
136.  Indruction N0.13 is important because Busck argues the jury’s verdict ignored the indruction
whenfailing tofind St. John negligent. Busick arguesthat because shewastraveing on athrough way with
the right-of- way to continue toward Highway 80 when . John falled to yidd the right-of-way, then she
was guilty of negligence Budck argues the Court granted Indruction No. 13 because Budck was
traveling on athrough way within a parking lot and hed the right-of-way to continue toward highway and
that if &. John falled to yidd the right of way, then she was guilty of negligence. Busck submitsthet this
indruction was ignored, and the jury’s verdict disregarded her right to continue traveling on the through
way.
137. S Johnarguesthat therewasample evidenceto determinethat &. John did not enter the roadway
when it was unressonable to do 0. S John tedtified that she could not see to her Ieft because of the
bushesandinched forwardin her car before stopping again. . John contendsthat thejury found thet she
sopped without proceeding after seeing Busdk' svehide o that Busick cannot complain the jury did not
find in her favor.
138.  Wefind that theissue of whether St. John stopped without procesding was properly an issue of
fact for the jury to determine. Busick’s contention thet the rules of the road werein place ress soldy on

her own assertion thet shewas nat in the parking lot and hed theright-of-way while travding on athrough
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way. Thisfact wasdigouted. Thejury refused to recognize Busdk' s theory. In addition, the jury could
properly decidethat . John did not fail to op when it was reasonableto do so Sncetherewas evidence
thet her view was obstructed by the shrubbery.

139. Asin Fielder v. Magnolia Beverage Co., 757 So.2d 925, 936 (Miss. 1999), Busck's
objectionsto Ingtruction numbers 9 and 12 likely refers to those cases where this Court has condemned
ingructions which require vigilance by adriver as requiring more than the exercise of reasonable care by
amotorig. SeeTurner v. Turner, 524 So0.2d 942, 947 (Miss 1988) (holding an ingtruction erroneous
becauseit placed ahigher burden onthedriver, Turner, thanthat of reasonablecare); Crossleyv. James,
365 S0.2d 957 (Miss 1978) (holding thet it was reversble error to grant an indruction which places upon
defendant the burden of avoiding acallison); Jones v. Phillips, 263 So.2d 759, 762-63 (Miss. 1972)
("avaid the callison® and “vigilant lookout” indructions were eroneous, because both indructions,
conddered together, placed a higher duty upon defendant than the law requires). But see Miles v.
Duckworth, 481 So.2d 757, 758 (Miss. 1985) (upheld aningtruction thet stated that if defendant “failed
to keep areasonable and proper lookout for other traffic and vehides, or if hefaled to have hisvehide
under reasonable and proper contral ... then such action or actions, if any, ... condtitutes negligence’).
However, in Fielder, we agreed that no such burden or duty was placed on the driver by a amilar
ingruction based on an dmogt identica indruction gpproved in Church v. Massey, 697 So.2d a 412.
There, the Smilar indruction reed:

You are indructed that it was the duty of the Plantiff, Gary W. Church to drive his

motorcyde at areasonable rate of gpead under the drcumatancesthen confronting him. It
was d0 his duty to kegp a reasonable lookout to the front and sdes of his moving
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motorcyde to keep it under reesonable and easy control and anticipate and expect the
presence of other vehides which were dso usng 8th Street at the sametime.

Fielder, 757 So. 2d & 935 (citing Church, 697 So. 2d a 412). Inboth Fielder, and Church, we
goproved thet indruction. 1d.
40. InGreyhound Lines, Inc.v. Sutton, 765 So0.2d 1269, 1274 (Miss.2000), we agreed thet the
bus driver had both the duty to dow down as he gpproached theintersection and aduty to brakewhenand
if it became evident May was not going to stop for the intersection. We agreed that the chancdlor goplied
the correct legd gandards. We based thet decisonon Jobron v. Whatley, 250 Miss. 792, 168 So.2d
279, 284 (1964), where this Court ddinested the proper sandard:

Insofar as the gppelegs having the right of way, or the right to assume that the driver of

the other car would stop his car before entering the intersection, is concerned, this Court

hes repestedly dated what theruleis, namdy: That the motorig's right to assume thet the

driver of avehide proceeding toward an intersection will obey thelaw of theroad, which

requires him to sop before entering the intersection, exigs only until he knows or in the

exerdse of ordinary care should know otherwise
I'd. Jobron invadved acar with theright-of-way hit by acar whichranagop Sgn. Sutton, 765 So. 2d
a 1272 (cting Jobron, 168 So. 2d a 280). A passanger in the car that was hit filed suit agang both the
driver who ran the gop Sgn and the driver of the car shewasin for falling to kegp a proper ook out and
faling to properly control the car after seeing the other car approaching. 1d. a 1273. Basad on the
evidence presented, this Court held “[c]ertainly it would be aquestion for the jury to determine, whether
or not the gppdleswas guilty of negligencein falling to use her brakesand dow her vehide down so thét,
whenit gopeared Dr. Whitewas nat going to obey the sop Sgn and bring hisvehideto asop, shewould

have had her vehide under control and would have been aile to avoid the callison.” 1d. In Sutton,
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subgtantid credible evidence supported the chancdlor's finding thet the driver breached his duty to dow
down. 1d. Firg, the driver imsdlf tedtified he did not sart to brake until after impact. 1d. The driver
tedtified that he was gpeading and therewas no 9gn warning the driver of the intersection; however, this
dd not relieve him of his duty to dow down at that point a reasonable person would know he was
goproaching anintersection. | d. At that moment, the driver should be dowing down and kesping aproper
look out for the gpproaching car. 1d. There was substantia credible evidence to support the chancellor's
findings thet the driver was not kegping aproper look out. 1d. Under Jobron, adriver has no duty to
take defensve action until such time as areasonable person would know acar gpproaching an intersection
will not stop. 1d. Bryart, the bus driver, testified thet he never even saw May's vehide until impect. 1d.
Snce the driver faled to see May's vehide, and therefore, could nat have possbly known it would not
gop, the driver breached his duty to keep aproper look out. |d.

141.  The Court findsthat Busck' sassgnment of error iswithout merit. Therewasevidencetoindicate
that Busck indead failed to kegp a proper look out and maintain contral over her venide. There was
tesimony that indicated that she did not see . John's car until the moment beforethe collison. Further,
there was evidence that Busick was going gpproximatdy 35 mphinaparking lot. A ressonable person
would recognize the need to dow her vehide upon goproaching an intersection in a busy grocery sore
parking lot. Busck is expected to maintain control over her speed and be aware of and expect to meat
other vehidesin front of or goproaching the Sdes of her vehidein the grocery store parking lot and inthe

vidnity of the parking lot.
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142, Also disouted is Ingruction 17 which details “ ressonable compensation for the injuries actudly
sudained, if any, by the Plantiff, asaresult of theaccdent inquestion.” Busick arguesthet sncetherewas
uncontradicted evidence that the injury occurred as aresult of the accident the ingtruction was improper,
the jury’ stask was to determine the extent of theinjury and loss not whether theinjury exiged a thetime
of the accident.
143, <. John contends that Ingtruction 17 is gppropriete on limitation of damages since the medicd
evidence showed that the damages or medicd hills were ether nonexistent, overdated or resulted from
capd tunnd syndrome. . John digputes that she conceded lighility or dameges, she maintains that she
vigoroudy contested both with the jury finding favor with her verson of the accident.
144.  Jdury Indruction 17, requested by S. John, dates.
The Court indructs the jury thet should you find for the Plantiff in this case, you are not
authorized tofind for the Flantiff for any amount beyond reasonable compensation for the
injury sustained, if any. 'Y ou arenot authorized to award any damegesfor atorneys fees,
nor should you condder as evidence any edimates of damages made by the Plantiff's
atorneys. But you mud, if you find for the Plantiff, confine your verdict to reesonebdle
compensgtion for the injuries actudly sugtained, if any, by the Plantiff, as a result of the
accident in question. 'Y ou are further indructed thet should you find for the Plaintiff, then
the Court indructs you that the Defendant is nat respongble for any physca or mentd

condition thet the Plaintiff might have had after the accident but was not caused by the
acadent in question.

145. Budckdtes McCaryv. Caperton, 601 So.2d 866 (Miss. 1992), in support of her position thet
thetrid court erred in accepting thisingruction containing the “if any” languege McCary wasinvolved
in an accident with Cgperton. 1d. at 867. Thecourt directed averdict infavor of the plaintiff ontheissue

of negligence, but the issue of damages went to the jury. Id. After ddiberation, the jury found for the

defendant. 1 d. We expresdy dated that “ we do not hold thet the ‘if any’ language would be improper
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indl cases” 1d. & 870. However, inthet case, therecord contained unrefuted evidencethat the plaintiff
was injured in the accddent and that the injury resulted inloss. 1d. The sole task of the jury was to
determine the extent of McCary'sinjuriesand loss, not whether any exided. | d. (ating Burrell v. Goss,
245 Miss. 420, 424, 146 So.2d 78, 79 (1962) (“according to dl of the evidence, the plaintiff sustained &
least someinjury”). | d. Because of the undisputed evidence of dameges, we held thet thetrid court erred
in granting an ingruction which would dlow the jury to find atotd aosence of injury or loss | d.

6. Buddk'srdianceon McCary,601 So.2d a 870, is migplaced asthis Court dated that “ we do
not hald thet the ‘if any’ language would be improper in dl cases” The jury heard subgtantid evidence
whichindicated Busck was nat injured or did not sugtain the lagting injuries which she daimed resulited
fromthecallison. Theevidenceherewasnat “unrefuted’ asinM cCary. The Court agreeswith &. John
tha shehad “the right to embody [her] theories of the case in the jury indructions provided there is
testimony to support it” and “mede conditiond upon the jury’ sfinding that such facts existed.” Murphy
v. Burney, 27 So. 2d & 774. Wefind no reversble eror in the jury indructions.

IV.  WHETHER THE TRIAL COURT ERRED BY EXCLUDING THE
TESTIMONY OF THREE WITNESSESCALLED BY BUSICK.

147.  “[Aldmissonor suppresson of evidenceiswithin the discretion of thetrid judge and will not be
reversed absant an abuse of tha discretion.” Church of God Pentecostal, Inc. v. Freewill
Pentecostal Church of God, Inc., 716 So.2d 200, 210 (Miss. 1998). For acaseto bereversed on
the erroneous admissonor exduson of evidence, theerror must result in prgudice and harm or adversdly
afect asubgtantid right of aparty. Terrain Enters., Inc. v. Mockbee, 654 So.2d at 1131; Hansen
v. State, 592 S0.2d 114 (Miss. 1991).
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148. Thetrid court has wide and condderable discretion in matters reating to discovery; itsorder will
not be disturbed unless there has been an abuse of discretion. McCarty v. Kellum, 667 So.2d 1277,
1285 (Miss 1995); Clark v. Miss. Power Co., 372 So.2d 1077, 1080 (Miss. 1979). We will affirm
unlessthereisaddiniteand firm conviction thet the court below dearly erredinreachingitscondusion efter
weighing the rdevant fectors. Kinard v. Morgan, 679 So0.2d 623, 625 (Miss. 1996).

149. This Court reviews the record to determine whether the trid court employed the proper legd
gandardsinitsfact findingsgovemingevidenceadmisshility. McMillan v. Rodriguez, 823 S0.2d 1173,
1177 (Miss. 2002). Therefore, the trid court's discretion must be exercised within the scope of the
Missssppi Rulesof Evidence, and reversd will be gopropriate only when an abuse of discretion resulting
in prgudice occurs 1 d.

150. Budck arguesthat it was error for the court to exdude thetestimony of threewitnesseswhom she
damswereidentified in her March 29, 2002, supplementd discovery response and where shedamsto
have made four offersto S. John to produce the witnesses for degpogtions. Those three witnesses were
her husband, mother, and daughter. Busick daims that their testimony would have established materid
facts which were atherwise aosent from Busick' s evidence as veification of injurieswhich were possbly
overlooked by thejury as aresult of therefusd.

151. The parties had an agreed order that set the trid for September 24, 2001 with agreement for
completionof discovery on September 14, 2001, Busick madeamotion for continuanceto obtain medicd
trestment and for the depogtion of her doctor. In ajoint motion filed by both parties, the trid was reset

for April 15, 2002, and discovery would be completed 60 days before trid, on or about February 14,
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2002. . John submitsthat on March 29, 2002, Busick supplemented with an unverified interrogatory
response identifying her husband, Robert Busick, as an additiond fact witness S. Johnimmediadly filed
amoationin limineto drike histesimony as the witness was disclosed only 17 days before trid. On the
morning of thetrid, during vair dire, Busick disclosad two more witnesses, Shirley Doeker and Christy
Trotter Thompson. Again, . John moved to exdudether testimony. When the judge asked the subject
of thewitnesses tedimony, Busick sated thet ther testimony would be to damages susained as aresult
of the accident. Relying on Busck’ s assertion of the rdlevance as to dameges, the court refused todlow
the tetimony because of untimely disdasure and because Busick would not suffer prgudice from the
refusd. The court found thet Busick would testify as to the damages and additiond evidence would be
cumulative

152. S John contends that Busick has not demondtrated error because the testimony of the witnesses
would have been cumulaive. Further, . John urgesthat it is unbdievable that Busick did not know thet
her mother, hushand and daughter did not have discoverableknowledge until 17 daysbeforetrid. . John
argues that Busick was dlowed to tedtify to her injuries, introduce medicd evidence and present the
depogtion tesimony from her doctors. More importantly, St. John argues that, snce the jury returned a
vedict ontheissue of . John'slack of negligence and not damages, there was no prgudice from  the
refusd to dlow the tesimony.

153.  Rule401 of the Missssppi Rules of Evidence defines rdevant evidence as * evidence having any
tendency to mke the exisence of any fact thet is of conseguenceto the determination of the action more
probable than it would be without the evidence” Furthermore, Rule 403 of the Missssppi Rules of

Evidence reeds, “Although rdevant, evidence may be exduded if its probative vaue is subdtantialy
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outweighed by the danger of unfair prgudice, confuson of the issues, or mideading the jury, or by
congdertions of undue dday, waste of time, or needless presentation of cumulaive evidence”

4. Wehdldtha thetrid court did not abuseits discretion in exduding the tesimony of thewitnesses
After a review of therecord, thetrid court employed the proper legd sandards in its fact findings
governing evidence admisshility. Reversd is not gppropriate, asM.R.E. 401 and 403 were properly used
by thetrid court to determine that the evidence was both not rdevant and cumulative.

155. Busdkreguested parmissontodlow thetestimony of her husband only 17 daysprior totrid. Even
more violative of the rules, her mother and daughter were offered as witnesses the day of thetrid. We
havelong hdd tha “therulesof discovery areto prevent trid by ambush.” ChoctawMaid Farms, Inc.
v. Hailey, 822 S0.2d 911, 917 (Miss. 2002); Motorola Comm. & Elecs., Inc. v. Wilkerson, 555
So. 2d 713, 718 (Miss 1989). Further, trid courts “are committed to the discovery rules because they
promote fair trids. Once an opponent requests discoverable materid, an atorney has a duty to comply
with the request regardless of the advantage a surprise may bring.” Williams v. Dixie Elec. Power
Ass'n, 514 So. 2d 332, 335 (Miss. 1987).

156. Thetrid court did not er when refusing to dlow Busick’ smother, hushand and daughter to testify
to damages. Busick wasboth deposed and tedtified asto her injuries. Therewas surdly no knowledgethet
these witnesses possessad about Busck’ s damages that Busick did not know persondly. Additiondly,
Busck presented evidence from two doctors who testified asto her injuries he dlegedly sudtained inthe

colligon. Further, and more pertinent on the issue of having found . John nat ligbdle for negligence, the
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jury never reached the question of damages about which Busick wished to present through this evidence.
Thereisno merit to thisissue
V. WHETHER THE COURT ERRED IN DENYING THE
PLAINTIFFFSMOTION FOR A DIRECTED VERDICT WHICH
WASMADE AT THE END OF THE EVIDENCE PRESENTED BY
BOTH PARTIES,
57. This Court's dandards of review for a denid of ajudgment notwithstanding the verdict and a
directed verdict areidentical:
Under thissandard, thisCourt will condder theevidenceinthelight most favorabletothe
appdles giving that party the bendfit of dl favorable inference that may be reasonably
drawnfromtheevidence If thefacts o consdered point so ovewhdmingly infavor of the
gppdlant thet ressonablemen could not havearived at acontrary verdict, wearerequired
to reverse and render. Ontheather hand, if thereis subgtantia evidencein support of the
verdict, thet is, evidence of such qudity and weight that reasonable and fair minded jurors
inthe exerase of impartid judgment might have reeched different condusions, affirmance
isrequired.
Miss. Power & Light Co. v. Cook, 832 So.2d 474, 478 (Miss. 2002); Illinois Cent. R.R. Co. v.
Hawkins, 830 S0.2d 1162, 1169 (Miss. 2002); Alpha Gulf Coast, I nc. v. Jackson, 801 So.2d 709,
720 (Miss 2001). Generdly, acase should not be removed from ajury's congderaion if from the fects
favorable to the party adversdy affected taken together with dl ressonableinferencestherefrom, it canbe
sad that arationd jury could find in hisfavor. Hawkins, 830 So.2d at 1169).
158. Budck arguesthat thetrid court erredin denying her motion for adirected verdict whichwasmede
a the end of the evidence presented by both parties. As Busick dleges, the undisputed physcd facts of
the callison, disregarding the testimony of both drivers dearly showed that Busick was traveing on a
thorough fare within aparking lot for adigance of 300 fedt. At the same time, Busck contends that S.
John entered the main or thorough fareat a“ T intersaction from a Sde drive and the callison occurred
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inBuddk'slane of travd. Busck daimsthe obvious condusion should result in adirected verdict in her
favor less any reduction for her contributory negligence, if any. Busck argues thet it is factudly and

physicaly impossble for her to be 100% a fault in the calligon.

159. St John countersthet based on the gpparent reliance on the subgtantive jury ingtructions submitted
by Busick, her argument is based on afdse premise that the Satutory rules of the road contained in Title
63, Ch. 3 of Miss. Code Ann. gpply inthiscase. Fromher useof theterms* street” and “road,” S. John
interprets Busck’s reliance on Miss Code Ann. § 63-3-125 as misguided. . John submitsthet Busick
rdieson theserulesin her atempt to cdl attention to the sandards in Miss. Code Ann. § 63-3-807 for
which Busck improperly urgestha Busick hed the right-of-way at the time of the accident, resulting in
the court finding St. John lisbleasamatter law. However, &. John arguestha Busck’ srdiance onthese
“rulesof theroad” isimproper because those rules are not gpplicable to an accident which occurred ina
private parking lot. Stewart v. Davis, 571 So. 2d 926, 931 (Miss. 1990); Vaughan v. Lewis, 236
Miss. 792, 790, 112 So. 2d 247, 249 (1959) (holding that “ Satutes obvioudy have no legd gpplication,

as such, so far asthe regulaion of traffic on private property is concerned.”)

160. St John contendsthat theissuesshould bedeaided under the principlesof common law negligence.
She dtes Carlisle v. Cobb Bros. Construction Co., 238 Miss. 681, 685, 119 So. 2d 918, 920
(1960), in support of thispogtion. Weagree. In Carlisle, this Court held thet “the sum and subgtance
submitted to the jury that questions, related to sole proximate cause, of whether the Appelant kept a
proper lookout and hiscar under control; whether he entered the intersection...at atimewhen Defendant’s

truck was gpproaching... it 0 dosdy as to condtitute an immediate hazard were not erroneous.” 1d. S
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John further quotes “[t]hesewereissuesof fact. Aswasdated in Vaughan v. Lewis, these indructions
enundiated prindples and negligence under the common law.” Carlisle, 238 Miss. a 686, 119 So. 2d
a 920. . John submitsthat the law on which the jury was indructed in Indructions Number 9, 10 and
12 arethe equivdent of theindructions goproved in Carlisle.

f61. Busck's contention that she was traveling on a throughway is not undisputed o thet the court
should have directed averdict in her favor by finding that . John should have yidded the right-of-way.
There is evidence that, even if the trid court acoepted this theory, . John did not merdly fall to sop.
Instead, the evidence indicates that a reasonable juror could eesily condlude that . John's view was
obgtructed the firdt time she Stopped a the intersection o that she chose to creep up to get a better look
a oncoming traffic and Sopped again. Further, it isnot factudly impossble for areasonablejuror to have
bdieved that Busick faled to maintain a proper look out and reasonable contral of her vehide. Shewas
traveding in aparking lot, where areasonable juror could eesily condudethat areasonable person should
mantain agpeed of no morethan 5 to 10 mph ingteed of the 35 m.p.h. which Busick admiitted to travding.
Additiondly, a reasonable juror could easily condude that a driver should anticipate and expect other
vehidesto goproach from dther thefront or thesdewithinaparking lot. Findly, areasonabledriver could
be eadly expected to dow hisvehidewhen goproaching anintersection, especidly onewith alarge parking
lot where other cars are expected to bein motion a practicaly dl times Thisissue iswithout merit.

CONCLUSION

162.  For these reasons, we afirm the judgment of the trid court.

163. AFFIRMED.
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PITTMAN,C.J.,EASLEY AND CARLSON, JJ.,CONCUR. COBB, J.,,CONCURS
IN PART AND IN RESULT. McRAE, P.J., AND GRAVES, J., CONCUR IN RESULT
ONLY. WALLER AND DIAZ, JJ.,, NOT PARTICIPATING.

30



