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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1. CharlesRay Crawford was convicted of burglary, rape, sexual battery, and capital

murder in thedeath of Kristy Ray. Crawford wasthen sentenced asahabitual offender to death
by lethal injection. This Court affirmed Crawford’ s convictions and sentencesin Crawford
v. State, 716 So.2d 1028 (Miss. 1998). Subsequently, this Court denied the motion for

rehearing on June 18, 1998. The United States Supreme Court denied Crawford’ s petition for



certiorari on November 30, 1998. Crawford v. Mississippi, 525 U.S. 1021, 119 S.Ct. 550,
1421 .Ed.2d 458 (1999). Crawford’ smotion for rehearing was denied on February 22, 1999.
Crawford v. Mississippi, 525 U.S. 1172, 119 S.Ct, 1100, 143 L.Ed.2d 99 (1998).
92.  Crawford filed his pro se petition for post-conviction relief in this Court. In
accordance withJackson v. State, 732 So0.2d 187 (Miss. 1999), this Court remanded the post-
conviction proceedings to the Tippah County Circuit Court for appointment of qualified
counsel to represent Crawford on June 24, 1999.
13.  Counsel wasappointed andfiled aPetitionfor post-convictionrelief, whichispresently
before this Court. Subsequent to thefiling of hisbrief and upon hisrequest, the Circuit Court
of Tippah County relieved counsel of further responsibility and appointed the Mississippi
Officeof Capital Post-Conviction Counsel to continue. Contemporaneously with hispetition
for post-conviction relief, Crawford has filed an Application for Leave to File Motion to
V acate the Judgment and Death Sentence.

FACTS
4.  Since Crawford has raised a rather large number of issues and sub-issues, the Court
findsthat convenienceand efficiency dictatethat only thefactspertinent tothedeciding of this
petition need be addressed in this decision. For a more detailed statement of facts, see

Crawford, 716 So.2d at 1032-37.

STANDARD OF REVIEW



15.  Post-conviction review is a limited proceeding whereby this Court will only review
“those objections, defenses, claims, questions, issuesor errorswhichinpractical reality could
not or should not have been raised at trial or on direct appeal.” Cabello v. State, 524 So.2d
313, 323 (Miss. 1988) (quoting Miss. Code Ann. 8 99-39-3(2) (Supp. 2003)).

6. Claimsand theoriesthat could have been but were not presented to thetrial court or to
this Court on direct appeal are procedurally barred from being reviewed by this court on post-
convictionreview. Lockett v. State, 614 So0.2d 888, 893 (Miss. 1992). Likewise, all issues,
bothfactual and legal, that were decided at trial and/or on direct appeal are barred from review
asresjudicata. Miss. Code Ann. 8 99-39-21(3) (Supp. 2003).

7. The burden of proving that no procedural bar exists falls squarely on the petitioner.
L ockett, 614 So.2d at 893. For this Court to hear claims or theories that were not presented
at trial or on direct appeal, the petitioner must show cause for not having already brought the
claim and that this caused actual prejudiceto his case. Lockett v. State, 614 So.2d at 893. To
create an exemption from the procedural bar under res judicata principles, petitioner must
show that his“claim is so novel that it has not previously been litigated” or that “an appellate
court! hassuddenly reversed itself on anissue previously thought settled.” 1d. (quotinglrving
v. State, 498 So.2d 305, 311 (Miss. 1986)). Petitioner will also defeat procedural bar if he
can demonstrate that * he has evidence, not reasonably discoverable at the time of trial, which

is of such nature that it would be practically conclusive that had such been introduced at tria

The applicable satute identifies these courts as the Supreme Court of the United States and
the Mississippi Supreme Court. See Miss. Code Ann. § 99-39-23(6).
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it would have caused a different result in the conviction or sentence. Miss. Code Ann. § 99-
39-23(6).

18.  Inhispetition, Crawford raises aplethoraof ineffective assistance of counsel claims?
The standards applicable to an ineffective assistance of counsel claim are:

The benchmark for judging any claim of ineffectiveness [of counsel] must be
whether counsel's conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied on as having produced a just
result." Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064,
80 L.Ed.2d 674 (1984). A defendant must demonstrate that his counsel's
performance was deficient and that the deficiency prejudiced the defense of the
case. Id. at 687, 104 S.Ct. at 2064. "Unless a defendant makes both showings,
it cannot be said that the conviction or death sentence resulted from a
breakdown in the adversary processthat renderstheresult unreliable.” Stringer
v. State, 454 So0.2d 468, 477 (Miss.1984), citing Strickland, 466 U.S. at 687,
104 S.Ct. at 2064. Thefocusof theinquiry must bewhether counsel'sassistance
was reasonabl e considering all the circumstances. Id.

Judicial scrutiny of counsel's performance must be highly deferential. (citation
omitted) ... A fair assessment of attorney performancerequiresthat every effort
be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel's challenged conduct, and to evaluate the conduct
from counsel's perspective at the time. Because of the difficulties inherent in
making the eval uation, acourt must indulge a strong presumption that counsel's
conduct falls within the wide range of reasonable professional assistance; that
is, the defendant must overcomethe presumption that, under the circumstances,
the challenged action "might be considered sound trial strategy.” Stringer, 454
So.2d at 477, citing Strickland, 466 U.S. at 689, 104 S.Ct. at 2065. Defense
counsel is presumed competent. Finley v. State, 725 So.2d 226, 238
(Miss.1998), quoting Foster v. State, 687 So.2d 1124, 1130 (Miss.1996):
Johnson v. State, 476 So.2d 1195, 1204 (Miss.1985).

Then, to determine the second prong of prejudice to the defense, the
standard is "a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.” Mohr v. State,
584 So.2d 426, 430 (Miss.1991). This means a "probability sufficient to

2This Court will address such allegations on post-conviction review when, as here, petitioner
was represented by same counsdl at trial and on direct apped and is represented by different counsel
on petition for post-conviction review. See Ford v. State, 708 So.2d 73, 74 (Miss. 1998); Dunn v.
State, 693 So.2d 1333, 1339-40 (Miss. 1997).



undermine the confidence in the outcome." Id. The question here is whether
thereisareasonable probability that, absent the errors, the sentence--including
an appellate court, to the extent it independently reweighsthe evidence--would
have concluded that the bal ance of the aggravating and mitigating circumstances
did not warrant deeth. Strickland, 466 U.S. at 695, 104 S.Ct. at 2068.

Thereisno constitutional right then to errorless counsel. Cabello v. State,
524 So.2d 313, 315 (Miss.1988); Mohr v. State, 584 So.2d 426, 430
(Miss.1991) (right to effective counsel does not entitle defendant to have an
attorney who makes no mistakes at trial; defendant just has right to have
competent counsel). If the post-conviction application fails on either of the
Strickland prongs, the proceedings end. Neal v. State, 525 So.2d 1279, 1281
(Miss.1987); Mohr v. State, 584 So0.2d 426 (Miss.1991). Davis v. State, 743
So0.2d 326, 334 (Miss.1999), citing Foster v. State, 687 So.2d 1124, 1130
(Miss.1996).

Woodward v. State, 843 So. 2d 1, 7 (Miss. 2003).

l. Whether Crawford was denied due process by the failure to
disclosean F.B.l. Report Prior totrial.

9.  To succeed on a motion for a new trial based on newly discovered evidence, the
petitioner must prove that new evidence has been discovered since the close of trial and that
it could not have been discovered through duediligence beforethetrial began. Meeksv. State,
781 So.2d 109, 112 (Miss. 2001) (citing Smith v. State, 492 So.2d 260, 263 (Miss. 1986)).
Inaddition, the petitioner must show that the newly discovered evidencewill probably produce
adifferent result or induce a different verdict, if a new tria is granted. 1d. Thisrequiresa

showing that the evidence is material and is not merely cumulative or impeaching.® 1d.

3However, the United States Supreme Court has held that in situations where the rdliability of a
certain witness may be determinative of the outcome, non-disclosure of materid credibility evidence
may be grounds for anew trid. See Giglio v. United States, 405 U.S. 150, 154, 92 S.Ct. 763, 766,
31 L.Ed.2d 104 (1972).The discovery of non-materia, impeachment evidence aloneis usudly not
consdered sufficient to warrant anew trid. Ormond v. State, 599 So.2d 951, 962 (Miss. 1992).
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110. Evidenceismateria only if thereisareasonableprobability (i.e., “ probability sufficient
enough to undermine confidencein the outcome™) that, had the evidence been disclosed to the
defense, theresult of the proceeding would have been different. De La Beckwith v. State, 707
S0.2d547, 572 (Miss. 1997) (quoting United Statesv. Bagley, 473 U.S. 667, 681, 105 S.Ct.
3375, 3383, 87 L.Ed.2d 481 (1985)).

711. Asde from a general assertion that the non-disclosure impaired defense counsel’s
ability to cross-examineF.B.1. witnesses, Crawford claimsthat the newly discovered evidence
directly contradicts the testimony of F.B.I. agent Joe Jackson. Because, according to
Crawford, this new evidence “had potential to be a valid impeachment device,” a new trial
should be granted. We disagree.

112. Crawford’s main argument is that the F.B.1. report contains a statement that directly
contradicts Agent Jackson’ stestimony. Attrial, Agent Jackson stated that the F.B.l. would not
have been able to find the victim’s body “in the time that was done without his (Crawford’s)
assistance.” The report contains a statement that a search plane “was utilized and extremely
beneficia in guiding the search team to the victim’sbody. In fact, it was quite possible [that
the] victim might not have been located that evening without [its use].”

113. Thesestatementsarenot directly contradictory. When read together, they indicate that
it would have been difficult to find the body in a certain time frame without Crawford's
assistance and difficult to find it at night without the use of the plane. In addition, an affidavit
provided by agent Jackson explains exactly how the F.B.I. utilized Crawford’ s assistance and
the planeto locate the victim's body. Thus, the F.B.I. report is of little impeachment value,

much less the material value required for the grant of anew trial and thisclaim fails.



Il. Whether the trial court erred in failing to suppress Crawford’s
confessions.

7114. Crawford arguesthat thetrial court erred in failing to suppress confessions that were
obtained in violation of his right to counsel under both the United States and Mississippi
Constitutions. However, this matter wastaken up on direct appeal. SeeCrawford, 716 So.2d
a 1037-38. Notwithstanding, Crawford now, for thefirst time, arguesthat his court ordered
mental examination was an interrogation in violation of his right to counsel. Due to the
heightened scrutiny given to death penalty cases, we will still examine Crawford's argument
that the confessions emanating from the mental examination should have been suppressed.
115. Insupport of hisargument, Crawford cites two cases, Estelle v. Smith, 451 U.S. 454,
101 S.Ct. 1866, 68 L.Ed.2d 359 (1981) and Spivey v. Zant, 661 F.2d 464 (5th Cir. 1981).
Upon reading these two cases, it isreadily apparent that Crawford has not made the requisite
showing asto thisissue and his argument, therefore, is without merit.

116. In Estelle, the United States Supreme Court considered the issue of whether a
defendant's Sixth Amendment right to counsel is violated when he is not given prior
opportunity to consult with counsel about his participation in apsychiatric examination. 451
U.S. at 471 n.14.* The Court answered that question in the affirmative and al so noted that the
Sixth Amendment was violated when a defendant's attorneys receives no notice of the
examination or its scope, thereby preventing counsel from giving informed advice and

depriving the defendant of his assistance of counsel in making an informed decision. 1d. a

470-71.

“ The Court noted that there is no right to have your atorney present during the examination.
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117. The Fifth Circuit adopted this reasoning in Spivey. 661 F.2d at 474-75. Inthat case,
the defendant argued that he was between counsel at the time of the examination. Id. at 475.
The court noted that the Sixth Amendment would be violated if either the defendant had no
counsel at the time of the examination or if he had counsal, but counsel was not given notice
of the order for the examination. Id. at 475-76.

118. Crawford arguesthat he was entitled to counsel's assistance in making hisdecision as
to whether or not to submit to testing and to what extent the tests should be performed.
However, the cases he cites involve situations where there either was no counsel at the time
of the examination or counsel was given no notice of the examination. Crawford alleges
neither and it is apparent that counsel, at the very least, had notice of the fact that the
examination would take place as he signed off on the examination order. Crawford does not
argue that counsel did not have notice of the examination or its scope, but simply that he did
not confer with counsel. Notwithstanding the lack of any supporting evidence, Crawford's
claimappearsbetter suited asonefor ineffective assistance, for it isclear that the State upheld
its end of the bargain and his argument is without merit.

[11.  Whether Crawford wasimproperly denied atimely appear ance.

119. Crawford aso claims that this Court must find that his confessions were improperly
admitted at trial since he was not granted an initial appearance until after officials obtained
detailed confessions in violation of hisright to counsel under both the Sixth Amendment to
the United States Constitution and the Mississippi Constitution. Whilethisspecificissuewas

not litigated at trial or on direct appeal, this Court did address the legality of the same



confessions under both the Mississippi and Sixth Amendment’s right to counsel. See

Crawford, 716 So.2d at 1037-38.

120. However, given the heightened scrutiny of death penalty review, we will examine this
argument nonetheless, for it may be done rather quickly. In Veal v. State, 585 So.2d 693
(Miss. 1991), we addressed this sameissue. In so doing, we made the following statement:
Assuming arguendo, Vedl's rights under Rule 1.04 were offended, relief does
not follow. Before questioning, Vea was independently advised of hisright to
remainsilent and of hisright to counsel, Mirandavariety, factshefreely admits.
We have repeatedly held this advice legally adequate that, when followed by a

knowing and voluntary waiver, a subsequent confession becomes competent
evidence.

Id. at 699. This language fully addresses Crawford's argument under this issue, for even
assuming that hisright to atimely appearancewas offended, therecord makesit quite clear that
he was explained of his rights and that he executed written waiver forms. Therefore, his

confessions were properly before the court, and his argument fails.

IV.  Whether the form of the verdict as to aggravating factors was
improper, thusrequiring reversal of the sentence.

921. Crawford next argues that since the jury wrote the verdict in improper form asto the
placement of the words “beyond areasonable doubt” in reference to the aggravating factors,
that the form of the verdict wasimproper and thus the degree of proof required by thelaw was

not found.



122. We have aready addressed thisissue in Williams v. State, 684 So.2d 1179 (Miss.
1996). There, wenoted that thereisno authority for the proposition that thejury must actually
write the words "beyond a reasonable doubt" in its verdict. 1d. at 1208. In addition, we
presume that a jury will follow atrial court'sinstructions and do asit istold. Id. at 1209.
Crawfordhasgiven usno reason to believethat thisjury departed fromitsinstructions, and we
find his claim without merit.

V. Whether the venire was tainted due to the jury questionnaire
mailing infor ming theidentity of the defendant and victim

9123. Crawford next asserts that his Sixth Amendment right to an impartial jury was
compromised by the identification of the defendant and the victim in the case through a
guestionnaire that had been mailed to the venire several weeksprior to jury selection. Asthe
Statepointsout, voir diredid cover the questionsof pretrial publicity and thejurorswereasked
whether each of them had formed an opinion in regard to Crawford's guilt or innocence. This
issimilar to the situation in Gray v. State, 728 So.2d 36 (Miss. 1998). There, the defendant
expressed concerns over mediacoverage and the fact that the summons had the words " capital
murder" printed onthem. 1d. at 65-67. We noted then that any problemsthat such occurrences
may raise can be sufficiently cured through proper voir dire. I1d. Wefind that here, just asin
Gray, thevoir dire conducted at trial was sufficient to ensure afair and impartia jury and that
Crawford's argument, therefore, fails.

924. In addition, Crawford fails to cite one case for the proposition that the mere

identification of partiesto acase prior to jury selection is the type of occurrence for which
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any resulting prejudice towards one of the parties cannot be cured by proper voir dire. Thus,
the claim is also without merit.

VI.  Whether at the inception of trial the diminished capacity of
Crawford to assist counsel and the failure of the attorney client
relationship should have been addressed by thetrial court.

125. Crawford also argues that he was not of the capacity to assist his counsel at trial.
However, no such issue was raised at trial, nor was it brought to this Court’s attention on
appeal. Now, nine yearslater, do we, for the first time, find counsels' acknowledgment that
therewasafailureintheattorney-client relationship. We havelong attempted to protect these
post-conviction procedures from the distorting effect that an attorney's hindsight may have
upon occurrences at trial. Therefore, we find the affidavits of counsel irrelevant to the
determination of thisissue and find it without merit.

126. Crawfordalsocomplainsthat thetrial court "should havetaken stepsto afford petitioner
counsel capable of maintaining a relationship with petitioner.” Notwithstanding Crawford's
failure to cite any authority in support of his argument, we will swiftly deal with this issue.
Crawf ord appears to argue that the court should have granted him new counsel on its own
accord. However, the burden of raising such amotion and seeing it through fallssquarely on
the shoulders of Crawford, himself. Not until it is apparent that counsel is incompetent or
failing to act in the best interests of the defendant should the court take it upon itself to
address the matter. Stewart v. State, 229 So. 2d 53, 56 (Miss. 1969). Crawford's argument,
therefore, is without merit.

VII. Whether therewascumulativeerror intheguilt phaseof thetrial .
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VIII. Whether therewascumulativeerror inthesentencing phaseof the
trial.

927. Crawford asserts that even if this Court were not to find any individually reversible
error, that thecumul ative effect of all theerrorsat trial warrantsreversal. The Court addresses
theseissuesnow, before proceeding to Crawford’ sineffectiveassistance of counsel argument
to prove a point.

128. This Court will not address alleged errors of counsel in their aggregate under some
lesser standard than is normally required to prove ineffective assistance of counsel. See
Foster v. State, 687 So0.2d 1124, 1141 (Miss. 1996). Therefore, this Court will only address
any errorsin assistance of counsel under the proper standard in the remaining issues.

129. Notwithstanding, Crawford hasfailed to show any errors, much lessanumber of errors
that might bereversiblein their aggregate and, as such, thisclaimiswithout merit. SeeDavis
v. State, 660 So.2d 1228, 1261 (Miss. 1995); Wilburn v. State, 608 So.2d 702, 705 (Miss.

1992) (holding that there must be error in somepart for thereto beaggregatereversibleerror).

IX. Whether Crawford received ineffective assistance of counsel
during the guilt phase of thetrial.

a. Cumul ative effect
1130. Again, Crawford hasfailed to show any errors, much lessanumber of errorsthat might
be reversibleintheir aggregate and, as such, this claim is without merit. SeeDavisv. State,
660 So.2d at 1261; Wilburn v. State, 608 So.2d at 705.

b. Failure to develop relationship with client
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131. Crawford claimsthat counsel was deficient in not creating atrusting relationship with
their client and, as aresult, their client, Crawford, was prejudiced. Crawford, however, cites
no authority for this proposition, save for a case outside of this jurisdiction where defense
counsel showed so much dislikefor hisclient that he, in effect, became a second prosecutor.
SeeRickmanv. Bell, 131 F.3d 1150 (6" Cir. 1997). Crawford hasnot alleged such factshere
and, therefore, has not made the necessary showing that counsel was deficient and thisclaim
fails. SeeWoodward, 843 So. 2d at 7.

C. Failureto secure adequate funds
132. Crawford alleges that counsel failed to secure adequate funds to engage in proper
investigation, which resulted in aninability to obtain the F.B.I. report that has previously been
discussed. However, Crawford failsto create anexus between lack of funds and discovery of
thisreport, as he was able to find it through the Freedom of Information Act on hisown.
133. Crawford also alleges that counsel failed to secure funds for expert assistance.
However, Crawford did have expertstestify at trial and has failed to include an affidavit from
any expert which states what exculpatory testimony they would have provided were Crawford
ableto afford it.
134. Crawford does cite authority for the proposition that the state should provide money,
when necessary, for expert assistance for those who cannot afford it. However, he cites no
authority for theproposition that any of hiscounsels' effortsintheseregardshavefallenbelow
any kind of standard. Therefore, he hasfailed to meet his requirement of showing deficiency
on counsels’ part. Id.

d. Failureto investigate

13



1135. Under this general heading, Crawford makesageneral assertion that “ counsel failed to
ensure that a proper investigation take place.” However, he states nothing more and does not
allege what counsel did or failed to do in investigating. Therefore, he is unable to show
prejudice and his claim iswithout merit. See Woodward, 843 So. 2d at 7.

1136. Under a sub-heading, Crawford claims that the insanity defense was ineffectively
Investigatedand presented. However, Crawford’ smainargument isthesameargument towards

securing funds, which was addressed above® This claim iswithout merit.

e. Failureto litigate competency
137. Crawfordnext complainsthat counsel wasdeficient for not litigating Crawford'soverall
competency and, specifically, hiscompetency while on medication. Infact, Crawford appears
to advocate that the lack of a hearing on competency is automatic grounds for areview of a
prisoner's petition for post conviction relief using the Eighth Amendment jurisprudence
announced by the United States Supreme Court in Atkinsv. Virginia, 536 U.S. 304, 122 S.Ct.
2242, 153 L.Ed.2d 35 (2002). Though unwilling to expand Atkins to such an extent, we are
certainly willing to agree, for the sake of argument, counsel was deficient for not litigating

competency, notwithstanding the fact that Crawford had been found competent for trial in an

> Crawford dso claims it was ineffective for counsel to have used one expert at trial
and an expert with aconflicting view at sentencing. This Court notesthat it is not per se
ineffective for counsel to use experts with differing opinions at different phases at trial.
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unrelated matter some 11 months prior and that there had been no documented changesin his
condition from that point to the trial now in question.
138. However, this still only answers half of the question before us. We are still to
determine whether Crawford was prejudiced by counsels' deficient performance. As stated
above, the applicable standard is whether there exists "a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been different,
meaning a" probability sufficient to underminethe confidenceinthe outcome.” Mohr v. State,
584 So.2d 426, 430 (Miss. 1991).
1139. AsChief Justice Pittman recently wrote for the Court in Simon v. State:
At this stage in the proceedings, this Court need merely consider whether (the
prisoner in question's) petition, affidavits, and trial record render it sufficiently
likely that he received ineffective assistance of counsel so that an evidentiary
hearing should be held. 'Put otherwise, on the papersand record before us, can
we say with confidencethat at any evidentiary hearing (petitioner) will not be
able to show that he has been denied effective assistance of counsel.
857 So.2d 668,683 (Miss. 2003) (citations omitted).
140. Showing prejudice is where Crawford fails in this argument. In support, Crawford
offers three exhibits, labeled K, L, and F. Exhibit K is an assortment of medical records
requested by Crawford from the Northeast Mississippi Medical Center in Tupelo. In his
petition, Crawford usesthisinformation to show that he suffered asei zure and wastransported
to the medical center for treatment and testing.
141. Exhibit L isasigned affidavit from Lemly D. Hutt Jr., Ph. D. Dr. Hutt isaclinical

psychologist who had been treating Crawford for months prior to hisunrelated 1993 trial and

originally found Crawford competent for trial. Inhispetition, Crawford allegesthat Dr. Huit,
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after learning of the seizure and resulting medication, reversed his position and dounf

Crawford incompetent for trial. It is Crawford's position that Exhibit K supports such a
proposition. However, such is not the case.

142. Despite having not seen Crawford since his seizure at the time of the affidavit, Hutt
relays information from defense counsel that due to the medication, Crawford appeared
"groggy and drugged, isexperiencing dizzinessand issometimesincoherent.” Intheremainder
of the paragraph, Hutt notesthat it was apparent that at that time, the treating physicians were
attempting to determine the correct dosage of medication for Crawford. In the subsequent

paragraph, Dr. Hutt states "[u]ntil | am given an opportunity to re-examine Mr. Crawford and
review the results of the tests performed on him as a result of these seizures, | am unable to

assess his competency to stand trial with certainty.” The closest this document comes to
stating that Crawford was incompetent was Dr. Hutt's statement that "1 can say, based on these
factsrelayed to me that there is a probability that he is currently incompetent to stand trial."
143. This Court has aready indirectly ruled on the weight that should be given to this
affidavit. In the 1993 trial, Crawford's counsel raised the issue of his competency while
medicated and used this affidavit along with one from Dr. Mark Webb. See Crawford, 787
So.2d at 1242. Asthis Court stated, "both expressed concerns regarding the effect of both
Lithium and Dilantin on Crawford's competency to stand trial." 1d. However, the State
countered with the testimony of Dr. Reb McMichael, who stated that the levels of Lithium
administered to Crawford was "barely... therapeutic or lower than therapeutic" and that the

levels of Dilantin administered was 100 milligrams three times a day and that such was not

expected to interfere with his ability to interact with his attorney. 1d. This would have put
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Crawfordand counsel for this petition on notice asto thelevelsof Dilantin that Crawford may
have been on, yet thereisno affidavit provided in the petition asto the effects of such adosage
on Crawford.
144. The only evidence that Crawford provides asto hisalleged incompetency isin Exhibit
F. Thisexhibit isan affidavit from Crawford's father wherein he states:

Additionally, throughout the trial of the instant matter my son was medicated

such that it affected the way he appeared in the courtroom. On severd

occasions Charles was incoherent and unable to respond to simple questions.

There were al'so severa dayswhen Charles sat with his head slumped down or

his back to the jury.
145. Other than these three exhibits, Crawford offers this Court nothing more than
allegations, arguments, and inapplicable caselaw. Counsel should haverequested that thetrial
court take note of any changesin Crawford's situation since the previous trial and again rule
on his competency based on such changes. Counsel was deficient for not having done so.

146. However, Crawford must also show prejudice and such is his burden to carry. See
Strickland, 466 U.S. at 686. Thus, itisnow Crawford'sburdento show factswhichwould have
changedsincetheoriginal determination, or to providean affidavit by adoctor who would have
testified as to his incompetency, or perhaps to have simply found how much medication
Crawford was on at the time and provided a medical opinion as to the effects of such alevel
of medication.

747. However, hehasnot doneso. He hasmerely provided this Court with proof that he had
aseizure and no medication, proof that one doctor was "doubtful" of his competency, and his
father's assertions that his medication affected the way he presented himself at trial. Thus,

Crawford has not carried his burden in regardsto prejudice. Therefore, thisclaim fails.
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f. Failureto prepare pretrial motions

1. failureto challenge indictment
148. Crawford next alleges his counsel was ineffective for failing to challenge the
indictment handed down by the grand jury in either of two ways. First, he states counsel was
ineffective becauseit failed to object that theindictment wasinvalid onitsface. However, the
invalidity of Crawford’sindictment was addressed on appeal and Crawford was found not to
have been prejudiced by such. Crawford, 716 So. 2d at 1050-51. Therefore, in this
proceeding, hewill be unableto meet the prejudice prong of Strickland. SeeWoodward, 843
So.2dat7.
149. Inaddition, Crawford states that his counsel should have challenged the indictment
because one of themembersof the grand jury wasrelated to aprosecution witness. ThisCourt
has already held that absent statutory provision to the contrary, it ispermissible for amember
of the grand jury to be related to the victim, meaning that suchrelation, aone, is not grounds
for disqualification. Southward v. State, 293 So.2d 343, 344 (Miss. 1974). Therefore, we
fail to seehow it would be any less permissiblefor onerelated to awitnessto serve on agrand
jury.
50. In addition, in the same letter mentioned earlier, written around the time of tria,
Crawford agreed with his counsel’ s decision not to challenge the indictment on such grounds
as the prosecution would probably just go get another. Therefore, Crawford will be unableto
meet the necessary showing of deficiency of counsel. See Woodward, 843 So. 2d at 7.

2. failuretofile suppression motionprior to
trial

18



151. Crawford alleges that it was ineffective for counsel to not file a motion to suppress
prior bad actsand convictions. It must first bereiterated that counsel isgiven widelatitudein
its choice and employment of strategies and defenses. Hiter v. State, 660 So. 2d 961, 965
(Miss. 1995). In addition, “when the defenseisinsanity, either general or partial, the door is
thrown wide openfor the admission of evidence of every act of the accused’ sliferelevant to
the issue of sanity andisadmissiblein evidence. McLeod v. State, 317 So. 2d 389, 391 (Miss.
1975).

152. Inthis case, the insanity defense was employed and, thus, the door was opened to a
wealth of evidence. Crawford hasfailed to show that any of the evidencethat he givesgeneral
reference to would be inadmissible in such a context. As such, he has failed to show that
counsel was deficient and this issue is without merit. See Woodward, 843 So. 2d at 7.

3. failure to properly move to suppress
confessions

153. Crawfordallegesthat counsel wasineffective becausethey did not fileawritten motion
to suppress confession statements. However, it is clear from the record that such a motion
was made ore tenus, challenging Crawford’ s statements on such grounds as voluntariness.
Crawford failsto cite any cases that stand for the proposition that motions must be made in
writing. As such, he is unable to show deficiency on the part of counsel and this claim is
without merit. Seeld.
4. failureto request a bench trial

154. Crawford claims that counsel was inefficient for failing to request a bench trial.

However, Crawford has cited no authority for the proposition that it isineffective assistance
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for counsel not to request a bench trial. Furthermore, while thereisaright guaranteed under
the Sixth Amendment to atrial by jury, thereisnoright to atrial by bench.® Assuch, Crawford

is unable to show deficiency of counsel and this claim iswithout merit. Seeid.

5. failure to appeal denial to proceed ex
parte

155. Crawford alegesthat counsel’ s failure to appeal the denial of his petition to proceed
ex parte to secure funds rendered counsel’ s assistance ineffective. However, in this petition,
Crawford identified the specific expert he wished to obtain and that expert appeared and
testified at histrial. His need to proceed ex parte was rendered moot. Since the claim was
moot, Crawford is unable to show any prejudice from the failure to appeal the petition and,
thus, this claim iswithout merit. 1d.
6. Failureto pursue plea negotiations
156. Crawfordassertsthat hiscounsel wasineffectivefor failureto pursuepleanegotiations.
However, Crawford providesno evidencethat the prosecution even considered tendering aplea
offer to him. Therefore, Crawford is unable to show any prejudice and, as such, thisclaimis
without merit.
g. Failureto conduct adequate voir dire

1. failure to secure adequate conditions

® The closest Crawford could come to such an argument is that a defendant can waive ajury
trial with the consent of the prosecution. See Bishop v. State, 812 So. 2d 934, 945 (Miss. 2002).
However, there is no absolute right to abench trid.
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157. Crawfordallegesthat counsel “failedto secureadequatevoir dire conditionsso that the
jurors would provide the information necessary to the exercise of defense challenges.”
However, his arguments essentially boil down to an assertion that counsel was rendered
ineffective becauseit wasunableto secureindividual sequestered voir direand thejury became
tainted through information concerning prior convictions.
158. However, Crawford has cited no authority that indicates that the failure to obtain
individualized, sequestered voir dire renders counsel’s assistance ineffective.” Since,
Crawford can therefore not show counsel to be deficient for not obtaining such a method of
voir dire, this claim iswithout merit. 1d.
2. failure to ask necessary questions and
meaningfully use peremptory challenges
159. Crawford's assertion that counsel failed to ask necessary questions or properly
challengejurorsislikewise without merit. AsCrawford failsto allegewhat questions should
have been asked or provide case law supporting his contention, he fails to give this court a
means by which to measure counsels performance. Therefore, his claim iswithout merit.
3. failure to prevent jurors from being
improperly excused
160. Crawford assertsthat counsel wasineffectivefor failing to rehabilitate jurorswho had
stated that their opposition to the death penalty would either preclude them from being able

to impose such punishment and/or would prevent them from rendering an impartial verdict.

" Crawford, himsdlf, notes that counsel made a motion for individualized, sequestered voir dire.
However, it is apparently Crawford' s desire that counsel would have renewed such amotion in the
hopes that the trid judge would have changed his mind.
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However, it is not ineffective assistance for counsel to fail to attempt rehabilitation of jurors
when those jurors make it unmistakeably clear that they could either not vote for the death
penalty or that their attitude towards the death penalty would prevent them from making an
impartial decision as to defendant’s guilt. Smith v. Black, 904 F.2d 950, 978-79 (5™ Cir.
1990). Inthiscase, voir dire showed the prospective jurors’ clear and unequivocal denial of
the ability to render the death penalty or to remainimpartial in adeath penalty case. Therefore,
it was not ineffective assistance to fail to attempt to rehabilitate them.

4, failure to conduct sufficient voir dire
761. Crawford alleges counsel was ineffective in failing to have two jurors removed for
cause. However, the record reflects that both jurors were removed from the case and both
were removed for cause. Thisclaim iswithout merit.

5. Alienating jurors
162. Crawfordnext alegesineffectiveassistancethroughthealienation of jurorsduring voir
dire. Crawford claims that counsel was rude and sarcastic. However, as his only support,
Crawford provides a Texas case wherein the prosecutor made several inflammatory remarks
and went so far as to ask the jury if he were making them angry. See Miller v. State, 728
S.W.2d 133 (Tex. Ct. App. 1987). Since Crawford has failed to allege similar factsin this
case, he hasfailed to show deficiency in counsel and, therefore, this claim is without merit.
See Woodward, 843 So. 2d at 7.

6. Failure to conduct effective opening
statement

22



163. Crawfordfirst claimsthat counsel conceded guilt and, therefore, wasineffectivein his
opening statement. However, Crawford sversion of thefactsisincorrect. Therecordreflects
that counsel conceded underlying facts, yet at al timesargued that Crawford wasnot guilty by
reason of insanity. This Court has recognized the strategic prudence of admitting underlying
factswhiledenying guilt and found that such conduct doesnot constituteineffectiveassistance
of counsel. See Evans v. State, 725 So. 2d 613, § 706-07 441-48 (Miss. 1997); Wiley v.
State, 517 So. 2d 1373, 1382 (Miss. 1987).

164. Inaddition, Crawford claimsthat he was denied afundamental right to present aportion
of hisown opening statement. However, Crawford never alleges that he would have done so
if given the option. He simply states that this right was never explained to him.2 As such,

without evenaddressing the possibleineffective assistanceissues, thisportion of theclaimis

without merit.
h. Failureto prevent evidence of prior bad acts’
1. failure to prevent hearing on
admissibility

165. Crawford allegesthat it wasineffective for counsel not to demand a pre-trial hearing
on admissibility regarding prior bad acts. However, Crawford fails to cite any case which

statesthat it is ineffective assistance for counsel to fail to insist on such a pre-trial hearing.

8 The Court wishes to note the imprudence of one giving the opening statement a his own tria
when he, himsdf, clams that he should have been adjudged incompetent and where he clams that he
was 0 drugged as to not even be able to Sit in court correctly.

® Crawford's generd assertion that counsdl was ineffective for failing to prevent comments
regarding the prior record of the accused is too vague to warrant separate discussion, but is
incorporated into the issues under this heading.
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Thus, the Court isunable to find that counsal was deficient for such failure and thisclamis

without merit. See Woodward, 843 So. 2d at 7.

2. failure to object to testimony regarding
prior bad acts

166. Crawfordassertsineffectivenessinfailing to object to testimony concerning prior bad
acts. Thefirst part of this claim isthat counsel failed to object to certain parts of testimony
where Crawford alleges that F.B.I. agent Summerlin made inappropriate references to
Crawford' s prior trials. However, this claim is lacking in merit as areview of the record
reflects that the word “trial” never came out of agent Summerlin’ smouth at the pointsalleged
by Crawford. Summerlin use the words“upcoming event,” instead. Thiswas not evidence of
prior bad action as Crawford alleges.

167. Crawfordalsoassertsthat the prosecution elicited inadmissible prior bad act testimony
from both Crawford's father and Dr. Russell, the defendant’s expert. However, in each
instance, the prosecution performed thisquesti oni ng on the crossexamination of awitnessthat
the defendant was using to establish the insanity defense and, as such, prior bad act evidence
became admissible for challenging this defense. See McLeod v. State, 317 So. 2d at 391.
Becauseal| of theaboveevidencewasadmissible, Crawford cannot show counsel wasdeficient
and, thus, his claim iswithout merit. See Woodward, 843 So. 2d at 7.

3. Failure to require proper DNA
admissibility hearing
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168. Crawford alleges that counsel was ineffective for not requiring the trial court “to
conduct an on the record hearing pursuant to the requirements enumerated in” Polk v. State,
612 So. 2d 381 (Miss. 1992). However, it is apparent that counsel did make a motion in
limine to prevent the introduction of DNA evidence and that the court denied the motion, but
not before hearing arguments by both sides and taking Polk into consideration. Also, the
court’s denial of the motion was affirmed on direct appeal. Not only does Crawford fail to
allege what counsel specifically should have done, but this Court found that the evidence was
properly admitted. Because Crawford hasfailed to show deficient performance or prejudice,
this claim is without merit. See Woodward, 843 So. 2d at 7.

4. Failure to object to expert testimony on
hair

169. Crawfordassertsthat counsels' refusal to cross examinethe states’ expert witness on
hair was ineffective assistance. First, Crawford aready admitted to being in the barn with the
victim, whichisall that Crawford has alleged that this testimony showed. Assuch, he can not
showprgjudiceinthiscase. Inaddition, aswe have stated above, it isnot necessarily deficient
for counsel, when employing an insanity defense, to stipulate to underlying facts. See
McLeod v. State, 317 So. 2d at 391. Crawford has not provided this Court with any case law
that finds it per se ineffective to not cross examine and opposing party’s expert witness.
Because he can not show deficiency or prejudice, thisclaimiswithout merit. See Woodward,
843 So.2d at 7.

5. Failureto secure independent experts
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{70. Crawford claims ineffective assistance in that counsel failed to secure funds for an
independent expert to analyze fingerprints because it is possible that this expert may have
discovered exculpatory evidence. Essentialy, Crawford is claiming that the outcome of trial
might have been different. However, Strickland requiresashowingthat theverdict would have
beendifferent; and therefore, thisclaimiswithout merit. Woodward, 843 So. 2d at 7;seea so
Brown v. State, 798 So. 2d 481, 506 (Miss. 2001) (no ineffective assi stance where petitioner
does not make showing that verdict would have been different if expert were retained).

6. Failuretoobjecttoinadmissibleevidence
and testimony

171. Crawfordassertsthat counsel wasineffectivefor not objecting to three specific pieces
of testimony which, he claims, were designed to and did inflame the jury. He first claims
prejudice asaresult of F.B.l. agent Jackson's statement that he had a daughter closein ageto
the victim. When read in context, however, the statement was no more than an indication of
his desire to find the victim as soon as possible in hopes that she might still be alive. Failure
to object here was certainly not deficient.

172. Next, Crawford asserts that counsel should have objected to two statements made by
F.B.I. Agent Summerlin. One statement referred to Crawford’ s professed opinion that at one
point, it seemed asif the victim was attempting to witnessto him. Another statement, actually
made by the prosecution asks“[a]nd that iswhen he killed her?” While these statements were
certainly objectionable, Crawford provides no case law on point or sufficiently analogousto

back up his assertions that the failure to object to these individual statements rendered
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counsels' assistanceineffective. Indeed, therecord reflects counsels’ vigorous participation
during the testimony of Agent Summerlin, making several objections.

173. In addition, it cannot be shown that Crawford was prejudiced by any of the above
statements. Crawford hasfailed to show that there was a reasonable probability that the jury
wouldhavereturned adifferent verdict had these statementsbeen objected to and strickenfrom
the record asthis Court requires. See Mohr, 584 So.2d at 430. Because Crawford hasfailed
to show deficiency or prejudice, thisclaim fails. SeeWoodward, 843 So. 2d at 7.

l. Injecting admissible, highly prejudicial evidence
1. prior bad acts

774. Crawfordallegesineffective assistance in theinjection of prior bad actsinto the case.
In response to Crawford’ s assertion that the injection of prior bad acts during Dr. Russell’s
testimony and during voir dire, the Court reminds Crawford that his was an insanity defense.
The discussion of such actswere necessary to Dr. Russell’ stestimony in order to try to show
insanity. Inregardsto theissue of voir dire, the Court finds that counsel was prevented from
injecting prior bad acts by the prosecution.*® Notwithstanding, such actswould eventually have
come out and we hold, strictly under the facts of this case, that Crawford was not prejudiced

by this near dip-up.

19 The following was recorded during voir dire:
Mr. Panndll: “[Y]ou said | believe you told us that your father served on a previous juror where
Charles Crawford?’
Mr. Robinson: “Y ou Honor.”
The Court: “Just a minute,... before you respond.”
Following this exchange, a bench conference was held without record, and counsel moved on to other
meatters without addressing the issue.
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175. Crawford also cries foul over an exchange his counsel had with F.B.I. agent Jackson
wherein he asks agent Jackson what facts Crawford was confronted with during his
interrogationthat linked him to the alleged crime. Jackson responded with anumber of things,
some of whichwere prior bad acts/crimesattributed to Crawford. While Crawford claimsthis
as error, context shows that this was an intentional move by counsel to show involuntariness
in the confession. Given the latitude given in regards to strategic moves, we cannot hold that
counsel was deficient for éliciting thistestimony. SeeWoodward, 843 So. 2d at 7. However,
because we find that counsel either did not inject bad acts in some instances and was not
deficient for doing so in others, Crawford has failed to meet his burden and this claim fails.
Id.

2. information about the first ransom note
176. Crawfordnext claimrestsonalineof questioning which elicited testimony concerning
afirst ransom notethat wasfound at his parent’ shome. Crawford allegesthat thisnot only was
improper, but that it opened the door to further questioning concerning the note.
77. First, counsel’ sactionsdid not open thedoor inthiscase. We again repeat therulethat
use of the insanity defense makes relevant and admissible, that evidence which could rebut
such a defense. See McLeod v. State, 317 So. 2d at 391. As Crawford concedes in his
petition, this evidence was relevant to the issue of insanity.
178. Theimportant question hereiswhether calling the witness, itself, was so improper that
it rendered counsels' assistance ineffective. We think not. It is clear from areading of the
record that counsel was attempting to attack Crawford’ s confession asillegally obtained. To

do so, it was necessary for counsel to call the witness to the stand and show that certain
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records were obtained under false pretenses. Crawford has provided this Court with no case
law that would hold counsel ineffective for merely calling awitness. Because Crawford has
failed to show counsel was deficient, hisclaim fails. See Woodward, 843 So. 2d at 7.

3. Failureto ensureattendance of witnesses
179. Crawford asserts that counsel was ineffective because of the failure to secure the
attendance of witnesses at apretrial hearing and at trial. However, in the only instance noted
by Crawford, the record shows quite clearly the court’s willingness to reopen the specific
motion when the proper witnesses were in attendance and that the issue was indeed later
addressed at trial by the necessary witnesses. Thisissue iswithout merit.

4. I neffective closing argument
1180. Crawfordnext claimsthat counsel’ s closing argument was so inadequate asto become
ineffective. However, counsel’s fourteen page closing sits well with this court given its
purpose - to make one last effort to argue that Crawford was not guilty by reason of insanity.
Counsal’s aim was to portray Crawford as a “monster” in order for the jury to find him not
guilty by reason of insanity. Crawford does not direct this Court’ s attention to any case law
that stands for the proposition that counsel must describe his client in a pleasant manner at
closing argument. This portion of the issue is without merit.
1181. Inaddition, and despite Crawford’ sassertion, counsel never conceded guiltinthiscase,
just underlying facts. However, counsel steadfastly maintained throughout trial that hisclient
was not guilty dueto insanity. Thisissue has already been addressed under asimilar heading.
Crawford has failed to show that counsel was deficient in his closing and, therefore, this

portion of the claim also fails. See Woodward, 843 So. 2d at 7.
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X. Whether Crawford was denied effective assistance of counsel at
sentencing.

1. Failing to request a continuance
182. Crawford's assertion that counsel was ineffective for failing to secure a continuance
is without merit. Not only did counsel request adjournment for the evening, but the judge
granted the request and the penalty phase of trial did not begin until the following morning.

2. Failing to object to improper presentation of evidence
183. Crawford claims ineffective assistance in that counsel failed to object tothe
prosecution’s use of the testimony of Officer James Wall to establish prior convictions.
While Crawford doescitethe”best evidencerule,” he citesto no authority for the proposition
that the prosecutionisrequired to provide certified copiesof convictionsto prove aggravators
at the sentencing phase of a capital murder case.
184. Inaddition, Crawford is unableto show any prejudice. Were this testimony objected
to, the State could have used the same certified copies that were used and admitted into
evidence at the hearing on Crawford’ s habitual offender status. Because he can show neither
deficiency nor prejudice, Crawford’ s claim fails. See Woodward, 843 So. 2d at 7.

3. Failureto litigate issue of victimimpact evidence
185. Crawford claimsthat counsel failed to litigate, in ameaningful manner, victim impact
evidence presented by the victim's mother and grandmother and thus, was ineffective.
However, the record reflects that an objection to this evidence was made and this issue was

examinedon appeal. There, the court found nothingimproper about thevictimimpact evidence
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that was presented at sentencing. Therefore, Crawford is unable to demonstrate deficient
performance or prejudice and his claim fails. Seeid.
186. Crawford also arguesthat theidentification of two of Crawford’ spreviousvictimswas
error andthefailuretolitigateineffectiveassistance. However, Crawfordfallsto citeasingle
authority in support of this proposition and it is thus without merit.

4. Failuretodeal withjuror speculationregarding parole
7187. Crawford next claims that he was prejudiced by counsels’ ineffectiveness in dealing
with juror speculation regarding Crawford's parole eligibility. However, Crawford fails to
make any showing that any of the jurors were confused on this topic. In addition, while
Crawford claims his counsel only mentioned that there was no possibility of paroleif given
alife sentence three times, it was mentioned at court, regardless of speaker, around nineteen
times. Thisclaim iswithout merit.

5. Failure to develop and present a theme in mitigation
1188. Here, Crawford complains that his counsel failed to come together and create one
common themein mitigation. He laments that one lawyer dealt with the impropriety of the
death penalty itself, while the other concentrated on the insanity defense and other related
arguments. However, as Crawford has failed to provide this Court with any case law that has

accepted the same or a sufficiently analogous argument, his claim is without merit.

6. Failure to conduct a professional and effective
investigation
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189. Crawford next contends that counsel failed to conduct a professional and effective
investigation for the penalty phase of trial. However, Crawford's argument concerns the
alleged failure to investigate mitigating evidence, which will be addressed in the following
Issue.
a. Failure to present and investigate
significant mitigation evidence

190. The United States Supreme Court has very recently discussed this exact issue. See
Wiggins v. Smith, 123 S.Ct 2527, 156 L.Ed.2d 471 (2003). In Wiggins, the petitioner
claimed that he received ineffective assistance because counsel failed to investigate and
present mitigating evidence at hissentencing.™ Id. at 2535. Counsel rebutted the assertion by
claiming that they did conduct alimited investigation, which reflected a strategic decision not
to present mitigating evidence at the sentencing hearing, but to attempt to implement an
aternate strategy instead. 1d.

191. Ina7-2decision, findingineffective assistancein theinvestigation, the Court clarified
the manner in which such claims are to be reviewed. 1d. at 2531. Quoting Strickland, the
Court reiterated that “strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional judgments support the
limitations oninvestigation.” 1d. at 2535. Therefore, since counsel isunder ageneral duty to

reasonably investigate, a court should not simply concentrate its analysis on the decision not

1 Wiggins was convicted of murder and sentenced to death, just like the case at bar.
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to present evidence, but instead, should “focus on whether the investigation supporting
counsel’ s decision not tointroduce mitigating evidence ... wasitself reasonable.” 1d.at 2536.
192. Thus, a court is to determine whether counsel exercised reasonable professional
judgment in conducting itsinvestigation based on an assessment of the prevailing professional
norms, including a“ context-dependent consideration of the challenged conduct as seen ‘from
counsel’ s perspective at thetime.”” 1d. We accept thisinstruction and stand ready to analyze
thisissue under the guidelines announced above.

193. Inthecaseat bar, Crawford claimsthat counsel wasineffectivefor failingtoinvestigate
and present mitigating evidence surrounding thefollowing: (1) emotional illnessesand mental
disturbances, (2) sexual and physical abuse, (3) adaptation to prison conditions, (4) remorse,
and (5) long-term substance abuse. However, Crawford has failed to even allege any
information outside of the knowledge of counsel, much less provide the necessary affidavits
of such. With such a glaring lack of evidence by which to determine if Crawford was
prejudiced, there is no need to even examine the reasonableness of counsels’ investigation.
194. Thelack of new evidence also impacts Crawford' s claim that counsel was ineffective
intheir presentation of evidence during the penalty phase of trial. Because Crawfordisunable
to challenge the investigation, we are left with no alternative but to treat it as complete and
judge counsels' decisions regarding the presentation of evidence as if they had been made
according to a complete investigation and, thus, give great deference to any claims of trial
strategy. Woodward, 843 So. 2d at 7.

195. As this Court held in Holly v. State, 716 So.2d 979, 990-91 (Miss. 1998), where

petitioner has given this Court such a sketchy outline of the investigation performed by
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counsel without any way of knowing counsels’ impressions or the reasons behind counsels
decisions, we are left with the presumption that counsel had this evidence, reviewed this
evidence, and considered it, as amatter of strategy, that it wasin hisclient’ s best interest not
to bring it out. Notwithstanding, we do not find that the evidence mentioned, evenif it all had
been presented at sentencing was of a nature, in its entirety, to cast any doubt as to the
propriety of the jury’sverdict and, as aresult, thisclaim fails. SeeWoodward, 843 So. 2d at
1.

b. Failure to present effective closing

argument

7196. Crawford uses this sub-issue to state his displeasure with one member of counsel’s
closing argument. He objects to counsel’ s argument that the jury should not give the death
penalty because that is exactly what Crawford wanted. Instead, Crawford claimsthat counsel
should have presented mitigating evidence before the jury and should have made a strong
argument for life.
197. Therecord is clear in this case that mitigating evidence was presented through the
testimony of family members and expert testimony of Dr. Webb. In addition, the record is
equally clear that the other member of counsel gave a strong argument in favor of life.
Therefore, thisissue is basically a heading under which Crawford is simply expressing his
displeasure with one member of counsel’ s argument strategy. Crawford’ s opinion, however,
isnot asufficient basis for aclaim of ineffective assistance. Thisclaim iswithout merit.

C. Failure to object to State’s improper
argument



198. Crawford's final assertion is that counsel failed to take steps to ensure that the
prosecution did not violate his rights during their closing argument. He first complains that
the stateinstructed thejury not to consider themitigating circumstancesof Crawford’ salleged
lack of capacity. However, upon reading the statements provided by Crawford, it is clear that
the prosecution was merely rebutting the assertion that Crawford lacked capacity. Attempting
to disprove amitigating factor is not the same asinstructing the jury not to consider one. See
Ladner v. State, 584 So. 2d 743, 762 (Miss. 1991).

199. Crawford's contention that the prosecution presented evidence that was not in the
record isalso misguided. The evidence complained of, afirst ransom note, wasreceived into
evidence at the end of his mother’s testimony and the fact that he wrote it is a reasonable
inference given her testimony. In addition, we find that even were this evidence erroneously
admittedand counsel deficient for not contestingit, the necessary level of prejudice could not
be found. Woodward, 843 So. 2d at 7.

1100. Crawford’'s contention that the prosecution instructed the jury toconsider
premeditation as a factor is without merit. No such “instruction” can be inferred from the
guote offered by Crawford. The most that can be inferred is that the prosecution was
attempting to rebut mitigation evidencethat Crawford could not appreciate hisactionsbecause
he was suffering from extreme emotional disturbances.

1101. Finally, contrary to Crawford’ s assertion, the prosecution did not improperly attempt
to placethejury inthevictim’ sshoes. Much likein the case of Davisv. State, 684 So.2d 643,

655-56 (Miss. 1996), he requested that the jury imagine the last moments of the victim’slife
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and what she must have thought. Because Crawford isincorrect asto the underlying assertion
in regards to each of the above claims, they are without merit.
CONCLUSION

1102. Crawford has neither shown counsel deficient under any of above issues, nor has he
shown prejudice dueto any of the alleged errors. Inaddition, hefailed to show that the F.B.I.
report at issue would have even a significant effect on histrial, much less the type of effect
necessary for successin this petition. The remaining issues presented were all procedurally
barred from consideration. Therefore, we deny all of Crawford's applications.
1103. APPLICATIONSFORLEAVETO SEEK POST-CONVICTIONRELIEFDENIED.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ.,

CONCUR. CARLSON, J., CONCURS IN RESULT ONLY WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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