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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  AlanDdeWdker wasindicted in March of 1991 in the Circuit Court of the Frgt Judicid Didrict
of Harrison County for the crimes of cgpita murder of Konya Rebecca Edwards during the commission
of asexud batery, rape and kidngping. Thetrid took place in Warren County after a change of venue.
A jury was empanded on August 6, 1991, and Waker wastried found and guilty on dl three counts on
August 10, 1991. After thejury found Walker guilty, asentencing hearing was held on the capital murder
conviction where the jury heard evidence in aggravation and mitigation of sentence. The jury retired to

congder whether Waker would be sentenced to degth or life imprisonment. After due consderaion, on



Augud 12, 1991, thejury returned asentence of desth. Thetrid court set an execution datefor September
15, 1991. Wdker received additiond consecutive sentences of thirty-five years for the rgpe conviction
and thirty yearsfor the kidneping charge.

2. Wadker then pursued his automatic goped to this Court rasing twenty-two dams of eror.
Walker v. State, 671 So. 2d 581 (Miss 1995). On October 12, 1995, this Court affirmed the
conviction of capitd murder and sentence of deeth.  The convictions for rgpe and kidnaping were aso
dfirmed. A ptition for rehearing wasfiled on later denied on April 18, 1996. | d.

13.  Wadker next filed apetition for writ of certiorari with the United States Supreme Court. Waker's
executiondatewas stayed pending resolution of the petition for writ of certiorari. On December 12, 1996,
the United States Supreme Court denied cartiorari inthiscase, Walker v. Mississippi, 519 U.S. 1011,
117 S.Ct. 518, 136 L.Ed.2d 406 (1996). No petition for rehearing was filed.

1. The State moved this Court to set anew execution date for Waker.  On January 9, 1997, this
Court set January 29, 1997, asthe date for the execution of the deeth sentence. On January 14, 1997,
Waker filed a pro se mation for gppointment of counsd and say of execution under the precedent of
McFarland v. Scott, 512 U.S. 849, 114 S.Ct. 2568, 129 L .Ed.2d 666 (1994), with the United States
Didrict Court for the Southern Didrict of Missssppi.  The State opposed thismoation.  On January 24,
1997, the didtrict court entered an order appointing George T. Holmes and James W. Craig to act as
Walker's counsdl to pursue afederd writ of habeas corpus. On February 11, 1997, Judge Tom S, Lee
reessigned the case to Judge Charles W. Pickering, S.

B.  OnFebruary 5, 1997, Waker's counsd, Robin Midcaf and Carmen Caxdlilla, moved this Court
to dlow them to withdraw. On February 20, 1997, this Court denied the motion to withdraw based on

the fallure to comply with M.RA.P. 46(c).



6. OnMarch 19, 1997, Holmes and Crag filed amation in the United States Digtrict Court to hold
the action in federd court in abeyance until the digoosition of the Sate post convictionpetition. The State
opposed thismotion.  The digrict court, on March 27, 1997, entered an order holding the action in
abeyance until ten (10) days after the digoosition of the Sate court petition.
7.  Wadker filed aPdition for Post Conviction Collaterd Rdief inthisCourt onMarch 17, 1997. The
origind “pro S8’ petition was obvioudy prepared by an atorney, but unsgned by an atorney. The State
responded to thet gpplication on July 18, 1997. On August 6, 1998, thelaw firm, Jenner and Block, filed
amoation for gopointment of counsd and another “pro 8 gpplication for pogt convictionrdief. OnMarch
11, 1999, this Court granted the mation for gopointment of counsdl and remanded the case to the Circuit
Court of Harrison County for that purpose. Walker v. State, 733 So. 2d 836 (Miss. 1999). On
November 15, 2000, the Court assigned the case to the Mississippi Office of Capitd Post Conviction
Counsd (MOCPCC)). Findly, after dday by the MOCPCC, the present supplement to the gpplication
wasfiled on March 24, 2003. WithintheMarch 24, 2003 gpplication, theM OCPCC requested additiona
time to supplement the gpplication.  The Satefiled aregponseto the March 24, 2003, supplement to the
March 14, 1997 gpplication.
8.  Wadke’speition rasesthefallowing issues
l. WALKER WASDENIED HISSIXTH AMENDMENT RIGHT TO

THE EFFECTIVE ASSISTANCE OF COUNSEL AT THE GUILT

AND SENTENCING PHASES OF THE TRIAL WITHIN THE

MEANING OF STRICKLAND V. WASHINGTON, AND,

CORRESPONDING PORTIONS OF THE MISSISSIPPI

CONSTITUTION.

A. MOTION FOR CONTINUANCE

B. COUNSEL'S FAILURE TO OFFER LESSER-INCLUDED
OFFENSE INSTRUCTIONS



C. ADMISSION OF THE PHOTOGRAPH OF THE VICTIM
TAKEN PRIOR TO HER DEATH

D. FAILURE TO OBJECT TO PORTIONS OF DR.
McGARRY’'STESTIMONY

E. COUNSEL'SFAILURE TO OBJECT TO THE GRANTING
OF INSTRUCTION S9 ON AIDING AND ABETTING

F. SUBMISSION OF AGGRAVATING CIRCUMSTANCES
THAT CAPITAL OFFENSE WAS COMMITTED IN THE
COMMISSION OF THE CRIME OF SEXUAL BATTERY.

G. PROSECUTORIAL MISCONDUCT
(1) COMMENTONWALKER'SFAILURETOTESTIFY

(2 IMPROPER VOUCHING OF WITNESS AND
PERSONAL OPINIONS

(3 MISSTATEMENTSOF FACT
(4) COMMENTSON APPELLATE REVIEW

(55 CUMULATIVE EFFECT OF INSTANCES OF
PROSECUTORIAL MISCONDUCT

H. OUTBURSTS FROM STATE WITNESSES AND VICTIM'’S
FAMILY MEMBERS

l. FAILURE TO ARGUE THE IMPOSITION OF A
DISPROPORTIONATE SENTENCE

DID THE TRIAL COURT ERRIN CHARGING THE TRIAL JURY
WITH STATE REQUESTED INSTRUCTION SOASTHE SAME IS
AN INCORRECT STATEMENT OF THE LAW OF THE STATE
AND AS A RESULT WALKER WAS UNFAIRLY PREJUDICED
AND DENIED A FUNDAMENTAL FAIR TRIAL.

DID THE FAILURE OF THE TRIAL COURT TO GRANT THE
CONTINUANCE VIOLATE WALKER'SDUE PROCESSRIGHTS
AND THE PRINCIPLES OF FUNDAMENTAL FAIRNESS AS



VI.

VII.

VIII.

GUARANTEED BY THE UNITED STATES AND MISS SSIPPI
CONSTITUTIONS.

WEREWALKER'SEIGHTH AMENDMENT RIGHTSVIOLATED
BY THE IMPOSITION OF A SENTENCE OF DEATH BASED ON
JURY INSTRUCTIONS WHICH WERE CONSTITUTIONALLY
DEFECTIVE INLIGHT OF TISON V. ARIZONA.

DID THE TRIAL COURT ERR IN DENYING WALKER'S JURY
CHALLENGES FOR CAUSE AND AS A RESULT DENY A
FUNDAMENTALLY FAIR TRIAL UNDER THE UNITED STATES
AND MISSISSIPPI CONSTITUTIONS.

WERE WALKER'S RIGHTS UNDER THE EIGHTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES
CONSTITUTION AND CORRESPONDING RIGHTSUNDER THE
MISSISSIPPI CONSTITUTION BY THE PROSECUTION'S
RACIALLY BIASED USE OF PEREMPTORY JUROR
CHALLENGES

DID THE TRIAL COURT ERR IN STRIKING JUROR MELINDA
ZAPPIEFOR CAUSEINVIOLATIONOFWALKER'SSIXTH AND
FOURTEENTH AMENDMENT RIGHTS UNDER THE UNITED
STATES CONSTITUTION AND THE CORRESPONDING
GUARANTEESUNDER THE MISSISSIPPI CONSTITUTION.

WASWALKERDENIED EFFECTIVEASS STANCE OF COUNSEL
BY HIS TRIAL COUNSEL’'S FAILURE TO CONDUCT A
CONSTITUTIONALLY ADEQUATE VOIR DIRE EXAMINATION
OF THE JURY VENIRE WITHIN THE MEANING OF
STRICKLAND V. WASHINGTON AND IN VIOLATION OF HIS
SXTH AND EIGHTH AMENDMENT RIGHTSASGUARANTEED
UNDER THE UNITED STATES CONSTITUTION AND THE
RELEVANT PORTIONSOF THE MISSISSIPPI CONSTITUTION.

WAS THE SENTENCE RENDERED AGAINST WALKER
DISPROPORTIONATE TO THAT OF HIS CO DEFENDANT,
JASON RISER, IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE CONSTITUTION OF
THE UNITED STATESAND THE CORRESPONDING PORTIONS
OF THE MISSISSIPPI CONSTITUTION.



X. WAS WALKER DENIED HIS RIGHTS GUARANTEED BY THE
FIFTH,SIXTH,EIGHTHAND FOURTEENTH AMENDMENTSTO
THEFEDERAL CONSTITUTIONANDMISSISSIPPI LAWDUETO
THE CUMULATIVEEFFECT OF THEERRORSAT HISCAPITAL
TRIAL.

FACTS
1o. On thenight of September 8, 1990, Konya Edwardswas given aride home from the Hesta Club
in Biloxi by AlanDaeWaker, Waker' sgirlfriend Trina Perry, and Jason Risars. Edwards gpparently did
not know any of the other three before thet night. Perry drove with Walker in her vehide, followed by
Riser and Edwardsin Riser’ struck.  Eventudly, thetwo vehides stopped, with Walker leaving Parry after
aranging to meet her later and getting in the truck with Riser and Edwards. Waker, Risr and Edwards
then drove to Crydd Lake. Waker and Riser then sexudly assaulted Edwards, and Walker eventudly

grangled her and drowned her. Waker and Riser then obtained gasoline and burned Edwards s body.

110. Wadker wastried for cgpitd murder, kidnaping and rape and was convicted on dl counts. He
received adegth sentence for the capitd murder conviction. Herecelved asentence of thirty-yearsonthe
kidngping and thirty five years on the rape charge, to run consecutively. Riser, origindly charged with the
same countsas Walker, pled guilty to murder, recaived alife sentence and provided the primary testimony
agang Wdker. This Court affirmed Waker' s convictions and sentences

111.  Wadker gopliesfor leaveto seek pogt-conviction rdief from errors he dleges occurred beforeand
during histrid wherein the sentence of desth wasimposed onhim. Walker assarts hisdams pursuant to
the Missssippi Uniform Pogt-Conviction Collaterd Rdlief Act, Miss Code Ann. 88 99-31-1 to -29

(Rev. 2000 & Supp. 2003). ThisAct, by its express terms, was cregted to:



revise, dreamling, and daify the rulesand Satutes pertaining to post conviction collaterd
relief law and procedures, to resolve any conflictstherein and to providethe courts of this
gtate with an exdusve and uniform procedure for the collaterd review of convictionsand
sentences.

Id. § 99-39-3(1).
112. The exdusvity intended by the Legidaure was furthered by the induson of languege abdlishing
former modes of pogt conviction remedy, including error coram nobis, Statutory habeas corpus, post

conviction habeas corpus , datutory error coram nobis, and dl other former types of common law writs

113.  Miss Code Ann. § 8 99-39-9 requires fact pleading in order to bring daims before the Court in
a pog-conviction review gpplication. Notice pleading has no place in Missssppi’s post-conviction
collaterd review schemewhich datesin part:

(1) amation under thisatide shdl name the date of Missssppi as regpondent and sl
contain dl of thefallowing:

(@ Theidentity of the procesdingsin which the prisoner was convicted

(b) The date of the entry of the judgment of conviction and sentence of which complaint
ismade.

(©) A concise satement of the dams or grounds upon which the mation is based.

(d) A sparate Satement of the specific factswhich are within the persond knowledge of
the prisoner and which shdl be siworn to by the prisoner.

(&) A spedific datement of the facts which are not within the prisoner’s persond
knowledge. The mation shall sate how or by whom sad factswill be proven. Affidavits
of the witnesseswho will testify and copies of documents or records that will be offered
shdl be atached to the motion. The affidavits of other persons and the copies of
documents and records may be excusad upon ashowing, which shall spedificaly detalled
in the mation, of good cause why they cannot be obtained. Thisshowing shal Satewhat
the prisoner had done to attempt to obtain the affidavits, records, and documents, the
production of which he requests the court to excuse.

(f) Theidentity of any previous proceedingsinfedera or Sate courtsthet the prisoner may
have taken to secure reief from his conviction and sentence.

Miss. Code Ann. § 99-39-21 addsin part:



procedurd bars do not gpply to him; this Court holds atherwise. .

(1) Fallure by aprisoner to raise objections, defenses, daims, questions, issues or errors
dther in fact or law which were cgpable of determination at trid and/or on direct gpped,
regardless of whether such are based on the laws and the Condtitution of the Sate of
Missssppi or of the United States, shdl conditute a walver thereof and shdl be
proceduraly barred, but the court may upon ashowing of causeand actud prejudicegrant
rdief from thewaiver.

(2) Thelitigation of afactud issueat trid and on direct goped of agpecific Sate or federd
legd theory or theories Shdl condtitute awaiver of dl other Sate or federd legd theories
which could have neem raised under sad factud issue; and any rdief sought under this
atide upon sadfactsbut upon different Sate or federd legd theoriesshdl be procedurdly
barred absent ashowing of cause or actud prgudice.

(3) the doctrine of resjudicatashdl goply to dl issues, both factud and legd, decided at
tria and on direct goped.

14.  This Court' sdedisonsin Woodward v. State, 843 S0.2d 1 (Miss. 2003); McGilberry v.
State, 843 S0.2d 21 (Miss. 2003); andBrown v. State, 798 S0.2d 481 (Miss. 2002), reiterate thet the

Act gpplies with full force and effect to this pog-conviction gpplication. Waker contends thet the

WHETHER WALKER’S

TRIAL COUNSEL WAS

INEFFECTIVE

VIOLATION OF THE
SI XTH A ND
FOURTEENTH
AMENDMENTS TO THE
U.S. CONSTITUTION,
AND ART. 38§26 OF THE
M1 SSISSIPPI

CONSTITUTION.

115.  Any and dl dams of ineffective asssance of counsd are to be decided under Strickland v.
Washington, 466 U.S. 668, 104 SCt. 2052, 80 L.Ed.2d 674 (1984), adopted by this Court in
Stringer v. State, 454 So. 2d 468 (Miss. 1984) and followed in Foster v. State, 687 So.2d 1124
(Miss. 1996). See Wigginsv. Smith, 539U.S. __, 123 S. Ct. 2527, 2535, 156 L.Ed 2d 471, 484
(2003); Bell v. Cone, 535 U.S. 685, 122 S.Ct. 1843, 152 L.Ed.2d 914 (2002); Williamsv. Taylor,

529U.S. 362, 120 S.Ct. 1495, 146 L .Ed.2d 389 (2000). TheStrickland standard providesatwo-part

8



test that must be met to judtify thereversd of aconviction or desth sentence: firg, the defendant must show
that counsd’s performance was defident, and second, the defendant must show thet the deficient
performance preudiced thedefense. 466 U.S. a 687. Explanatory excerptsfrom Stringer, uponwhich
this Court has previoudy rdied, falow:

This requires showing that counsd’ s error were 0 srious asto deprive the defendant of
afar trid, atrid whose result isrdigble  Unless a defendant makes both showings, it
cannot be sad that the conviction or death sentence resulted from a breskdown in the
adversary processthat rendersthe result unrdiable.

Judidd sorutiny of counsd’ s performance must be highly deferentid. Itisdl too tempting
for adefendant to second guess counsdl’ sassSance after conviction or adverse sentence,
and it is dl to easy for a court, examining counsd’s defense dfter it had proved
unsuccessful, to condudethat aparticular act or omisson of counsd unreasonadle. A fair
assesament of atorney performance requires that every effort be mede to diminate the
digorting effect of hinddght, to recondruct the drcumstances of counsd’s chdlenged
conduct, and to eva uate the conduct from counsd’ s perspective a the time. Because of
the difficultiesinherent in making the evauation, acourt must indulge astrong presumption
that counsd’s conduct fals within the wide range of reesonable professond assigance:
thet is, the defendant must overcome the presumption thet, under the crcumsiances, the
chdlenged action “might be consdered sound trid strategy.” There are countlesswaysto
provide effective assgance in any given case. Even the best aimind defense attormey's
would not defend aparticular dient in the same way.

454 So. 2d a 477. In Mohr v. State, 584 So. 2d 426, 430 (Miss. 1991), this Court required the
defendant to show the existence of areasonable probatility thet, but for counsd’ s unprofessond errors,
the outcome would have been different, where “a ressonable probahility is a probebility suffident to
undermine confidence n the outcome”

116. Wadker rases severd dams of ineffective asssance of counsd. On direct goped, we addressd
the meritsof thesedamsunderlying theeineffectivenessdams. Becausewe have hdd that the underlying
dams are without merit, Waker cannot show the reguigte defident performance and resulting prejudice

necessary to edablish thevariousdams of ingffective assgance of counsd. Additiond subgtantivedams



raised in this gpplication have dl been held to be procedurdly barred and/or addressed on the meritson
direct gpped. Since the daims have been addressed on the merits on direct goped, Walker cannot
rditigate those daims on pog-conviction review. See Miss. Code Ann. 8 99-39-21(3).

A. Failureto Raisethe Denial of HisMotion for Continuance
intheMotion for aNew Trial.

17.  Wadker contends histrid counsd’ sfailure to raise the denid of his mation for continuance in the
moationfor new trid and to show this Court how the denid resulted in“irreparableinjury tothe petitioners s
Oefensg’ condtituted ineffective assstance of counsd. The daim rdating to the denid of the continuance
was presented this court on direct goped.
118.  This Court imposed a procedurd ber to the condderation of thisdam. Walker, 671 So. 2d a
591. However, this Court dso dterndivey addressed the merits of the daim.  Clearly, this Court is
dlowed to impose aprocedurd bar and dternatively address the merits without waiving the gpplication of
the bar. See Harrisv. Reed, 489 U.S. 255, 260-63, 109 S.Ct. 1038, 1042-43, 103 L.Ed.2d 308
(1989).
119. Waker hasrecad thisargument in the terems of adaim of ineffective assstance of counsd. We
look to the dterndtive discussion of the merits of thedam. Indiscussing themeritsof thedaimthisCourt
conduded the discusson with the following finding:
Under the facts presented: where no discovery violation occurred; where the defensewas
afforded two days to review the fifty five minute videotgpe and accompanying typed
transcript of Riser’s satement (provided two months beforetrid); where extensive cross
examination was conduced, and where there is no indication the case would have been
hendled differently had more time been dlowed, the denid of a continuance was not in
error. Thisassgnment of eror is procedurdly barred and dternatively without merit.

Walker, 671 So. 2d at 593.

10



120. “The benchmark for judging any dam of ineffectiveness [of counsd] must be whether counsd’s
conduct so undermined the proper functioning of the adversarid processthat thetrid cannot berelied on
as having produced ajud result.” Strickland, 466 U.S. a 686, 104 S.Ct. a 2064. Thetest istwo
pronged: The defendant must demondrate that his counsd’ s parformance was deficent, and thet the
oefidency prejudiced the defense of the case. Strickland, 466 U.S. a 687, 104 S.Ct. a 2064;

Washington v. State, 620 S0.2d 966, 972 (Miss. 1993). “Thisrequiresashowing that counsd’ serrors
were 0 srious asto deprivethe defendant of afair trid, atrid whoseresult isrdidble. Unlessadefendant

mekes both showings, it cannat be sad that the conviction or deeth sentence resulted fromabreskdown
inthe adversary processthat renderstheresult unrdiable” Stringer v. State, 454 So. 2d a 477 (citing
Strickland, 466 U.S. a 687, 104 S.Ct. a 2064). “In any case presenting an ineffectivenessdam, the
performance inquiry must be whether counsd’s asssance was reasonadle conddeing dl the
drcumdances” Stringer, 454 So. 2d a 477 (citing Strickland, 466 U.S. at 688, 104 S.Ct. at 2065;

State v. Tokman, 564 So. 2d 1339, 1343 (Miss. 1990)).

121.  Judicdd scrutiny of counsd’ sperformance must behighly deferentia. A fair assessment of attorney
performancereguiresthet every effort bemadeto diminatethe distorting effectsof hindsight, to recongtruct
the drcumstances of counsd’ schalenged conduct, and to eva uate the conduct from counsd’ sperspective
a thetime Because of the difficulties inherent in making the evauation, a court mugt indulge a strong
presumption thet counsd’ s conduct falswithin alarge range of reasonable professond assstance; thatis,
the defendant must overcome the presumption thet, under the drcumdances, the chdlenged action* might

be consdered sound trid dtrategy.” Strickland, 466 U.S. a 689, 104 S.Ct. a 2065; Stringer, 454

11



So. 2d a 477. In short, defense counsd is presumed competent. Bell v. Cone, 535 U.S. a 702;
Johnson v. State, 476 So. 2d 1195, 1204 (Miss. 1985).

722. Thento determine the second prong of prgudice to the defense, the dandard is “a reasonable
probability that, but for counsd’s unprofessond errors, the result of the procesding would have been
different.” Mohr v. State, & 430. Thismeansa*probability suffident to underminethe confidenceinthe
outcome” Id. The question hereiswhether there is areasonable probahility thet, abosent theerrors, the
sentence—induding an gppdlate court, to the extent it independently reweighsthe evidence-would have
conduded that the baance of the aggravating and mitigating crcumdances did not warant death.
Strickland, 466 U.S. a 695, 104 S.Ct. a 2068,

723. Thereis no conditutiond right then to erorless counsd.  Mohr v. State, 584 So.2d at 430;
Cabellov. State, 524 So. 2d 313, 315 (Miss. 1988) (right to effective counsd does not entitle defendant
to have an atorney who makes no misakes & trid; defendant just hed right to have competent counsd).
If the post-conviction goplication failson ather of the Strickland prongs, the proceedingsend. Neal v.
State, 525 So. 2d 1279, 1281 (Miss. 1987); Mohr, 584 So. 2d at 430.

924.  Inorder to proveadam of ineffective asssance of counsd apetitioner must show thet counsd’s
performance was deficient and second, show that the deficient performance prejudiced the defendart.
Both showings must be mede

125. Wadker cannat demondratethet there exigsareasonable probahility that, even assuming deficient
performance, that theresults of the proceeding would have been different. Walker cannot show prgjudice

resulting from histrid counsd’ sactions. Additiondly, becausethis Court found no meritinWaker' sdam

12



of eror regarding thedenid of the continuance, Waker cannot demondrate prejudice and cannot establish
adam of indfective assigance of counsd.

B. Counsel’s failure to offer lesser-included offense
instructions.

126. Wadker's next contention is that trid counsd was ineffective in falling to offer additiond lessar-
induded offense indructions for condderation by the trid court. The jury was indructed on the offenses
of murder and mandaughter inthiscase. However, Waker contends that he should have been granted a
culpable negligence mandaughter indruction. 1127. This Court imposad aprocedurd bar tothisdam
on direct gpped for falure of counsd to object, but this Court dternatively addressed the merits of this
dam and hdd the daim to be without merit. See Walker, 671 So. 2d at 596-98. Snce we held the
dam to bewithout merit ondirect goped, Waker cannot demondrate the required prejudice to sustain
adam of ineffective assgtance of counsd under Strickland.

128.  Waker isnot entitled to seek rdlief on thisdaim of ineffective assstance of counsd.

C. Admission of the Photograph of the Victim Taken Prior to
Her Death.

129. Waker'snext daimisthat trid counsd was indffective in falling to object to the admisson of a
photograph of Konya Edwards taken prior to her desth. Appelate counsd did raise this daim on direct
gpped and initidly the Court hed the daim to be barred for the failure to object. However, the Court then
dternatively addressed the merits of thedaim and held it to be without merit. See Walker, 671 So.2d a
600-01. Snce the dam was dtenativey hdd to be without merit on direct goped, Waker cannot
demondratetherequisite preudiceto demondrateadam of ineffective assgance of counsd. Walker has

not shown that a reasonable probability exids that the results of his trid would have been different aosent

13



counsd'sfalureto object to the photogrgph which had been used to identify the victim. Further, hehasnot
shown that thetrid court would have exduded the photograph over the objection of trid counsd.
1130. Having failed to show both defident performance and actud prgudice, Waker has faled to
demondrate that he recaived ineffective assstance of counsd by the failure to object to the introduction
of the photograph of Konya Edwards prior to her death. Thisdam of ineffective asssance of counsd is
totaly without merit. Walker isnot entitled to seek rdief on thisdam of ineffective assstance of counsd.
D. Failureto Object to Portionsof Dr. McGarry's Testimony.
181,  Wadker next contends that trid counsd was ineffective in failing to object to tesimony by the
pathologig, Dr. Paul McGarry, regarding the condition of Konya Edwardssbody a thetime he performed
the autopsy. Walker contends that the testimony went into * nauseating detail” and hed no probetive vdue.
This dam was raised on direct goped and addressed on the merits. See Walker, 671 So.2d at 603.
However, Waker now gates he“disagrees’ with the Court’sanalyss of the issue and attempts to build
adam of ineffective assgtance of counsd on his disagreement. Waker does not comprehend thelaw in
thisregard. Thefact that he has a dissgreament with the prior findings of this Court is not rdevant to the
outcome of thisdam.  Since this Court decided the underlying subgtantive daim on the meritsand held
the damto bewithout merit, Walker cannot demondratetherequitedeficient performanceand prgudice
required by Strickland.
132.  Wadker has falled to demondrate that the falure to object to Dr. McGarry's testimony was
ineffective assgtance of counsd. Walker is not entitled to seek relief on thisdam of ineffectiveness.

E. Counsel'sFailureto Object tothe Granting of
Instruction S-9 on Aiding and Abetting.

14



133.  Waker'snext dam regarding ineffective assstance of counsd is rather confusing in that he has
evidently combined the argument regarding two indructions into one dam. FHrg, he contends that trid
counsd was ingffective in faling to object to Ingtruction S9 which was an ading and abetting indruction.

However, Waker then switches gears and begins discussng the dam raised on direct goped rdaing to
Indruction S22, which is an acquit firg indruction. Walker then switches back to the discusson of
Ingruction S9 for the remainder of the argument on this dam. Since there is some confusion over just
whet daim Waker is presenting to the Court , we will address both out of caution.

Instruction S-9

134.  Wadker raised thisdam on direct apped. The Court hed the daim to be procedurdly barred as
the objection interposad at tria was different thanthat raised on gpped. See Waker, 671 So.2d a 605-

06. The Court did not dterndtively addressthe merits of thisdam. Therefore, in looking to the merits of
thisdam, theindruction wasaproper datement of thelaw in 1991at thetimeof trid. Theindruction given
was gpproved as a correct satement of thelaw by thisCourtin Fleming v. State, 604 So.2d 280, 287
(Miss 1992), and Davisv. State, 586 S0.2d 817, 821 (Miss. 1991). Theindruction was upheld agangt

the same argument meade herein Simmons v. State, 568 S0.2d 1192, 1203-04 (Miss. 1990). Smmons
chdlenged theindruction gating that it mided the jury becauseit impliesthet conviction was proper where
only one dement of the crimeis proven. The Court held that this indruction was proper when reed with
the other ingtructions requiring the Sate to prove every dement of the crime beyond a reasonable doulbt.

See Kelly v. State, 493 So.2d 356, 359 (Miss. 1986); White v. State, 330 So.2d 877, 879 (Miss.

1976).

15



135.  Under theteechingsof Malonev. State, 486 So.2d 360 (Miss. 1986), Indruction S99, when
read in conjunctionwith Indruction S-1 and Indruction S-2, dearly required thejury tofind dl thedements
of the crime for which Walker was charged. In Malone this Court Sated:

Asdl surdy know by now, wedo not review jury indructionsin isolation. Rather, wereed
dl indructionsasawholeto determine whether thejury hasbeen correctly ingructed. Not
every point invalved in a case mud be induded in every indruction given. Clayton v.
Thompson, 475 S0.3d 439,445 (Miss 1985). Assuming arguendo that Ingtruction
C.00 isless than pafett, wefind that the indructions given the jury assawhalefairly and
adequatdy date the law and that reversa would be ingppropriate. [Internd quotes
omitted.] More specificaly, acombined reading of Ingruction Nos. C.OO, S-1 and D-7
farly presant dl issues warranted by the evidence and inherent in the charge of accessory
before the fact of armed robbery. Miss. Code Ann. §897-3-79 and 97-1-3 (1972).
486 So.2d at 365.
136. IndructionsS-1, S-2 and S-9, read together, require the jury to find that Konya Edwards was
killed and correctly set forth the other dements and issues the jury must find before Waker could be

convicted. See Bell v. State, 725 So0.2d 836, 847-48 (Miss. 1998); Carr v. State, 655 So.2d 824,
832-33 (Miss 1995); Bullock v. State, 391 So.2d 601, 609 (Miss. 1980). Theindructionwasacorrect
datement of thelaw in 1991 and could have been properly given evenif it hed been objected to by counsd
on the grounds now assarted.

137. A gmilarindructionwasfirs questionedinHornburger v. State, 650 S0.2d 510, 514-15 (Miss.
1995). Therethe Court hdd theindruction to beimproper, but hamlesswhen thejury wasfully insructed
that it mugt find dl of the dements of the offense in other indructions. The ingtruction continued to be
chdlenged over thenext severd years In Milano v. State, 790 So.2d 179 (Miss 2001), thisindruction
was once agan given. The Court hed the ingruction to beimproper, but once again, the Court found any
error to be harmless because when theindructionswere read asawhoale, the jury was properly indructed

onitsduty. Further, the Court held:
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The same problemidic jury indructionusedinHornburger, Berry, and L ester isonce
agan beforethis Court. To avoid any further confusion, today, wepr ospectively adopt
the Ffth Circuit's Pattern Jury Indruction on Aiding and Abetting due to continuing
litigetion and confuson over this issue The use of this indruction should cure future
problems regarding thisissue.

790 So.2d & 185. The Court wasdear thet the Fifth Circuit Pattern Jury Indtruction on Aiding and Abetting
was to be given progpective gpplication only. Although Walker asks the Court to adopt the Ffth Circuit
indruction in his gpplication, dearly Welker fails to comprehend the decison in Milano. Therefore,
Walker cannat avall himsdlf of thededsonin Milano.
138.  Looking to the indructions given in this casein addition to S9wefind thejury wasfully indructed
onitsduties. Ingruction C.l gatedinpart: “'Y ou arenot to Sngleout oneindruction doneasdaing thelaw
but you must condder theseingructionsasawhole” In Indruction C.13 we find the falowing languege
“This presumption places upon the State of Mississppi the burden of proving the Defendant guilty of every
meterid dement of the aime with which he ischarged. Before you can return averdict of guilty, the State
of mug prove beyond a reasonable doulbt thet the Defendant is guilty.”  In Ingruction C-20 we find the
fallowing language: “If you find thet the State hes falled to prove any one of the essentid dements of the
aime of CAPITAL MURDER, youmust find the defendant not guilty of said arime” Ingruction S| deates
The Defendant, ALAN DALE WALKER, has been charged in the indiciment with he
aime of Cgpitd Murder for having killed K onya Rebecca Edwards during thecommission
of Sexud Battery of Konya Rebecca Edwards
If you find from the evidence in this case beyond a ressonable doulbt:
1. Theincident in this case occurred on or about September 9, 1990, in
the Hrgt Judidid Didrict of Harrison County, Missssppi;
2. Konya Rebecca Edwards was alliving humean being;
3. The Defendant, done or in conjunction with another, did wilfully,
unlanfully and fdonioudy kill and murder Konya Rebecca Edwards by
agphyxiaion, sad agphyxiation resulted in the degth of Konya Rebecca
Edwards, and

4. That the killing of Konya Rebecca Edwards occurred while the
Defendant, done or in conjunction with another, was in the process of
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committing the crime and fdony of Sexud Batery of Konya Rebecca

Edwards, againgt her will, then you shdl find the Defendant, ALAN

DALE WALKER, Guilty of Capitd Murder.

If the State hes faled to prove any one or more of the above dements beyond a
reesonable doulbt, then you shdll find the Defendant Not Guilty of Capital Murder.

Reeding the aboveingructions, induding Indruction S9, asawhale, thejury wasfully informed thet every
dement of the cgpitd murder had to be proved by the State. See Milano, 790 So. 2d at 185; Carr, 655
So. 2d at 832-33.
139. Atthetimedf trid Indruction S9 was conadered aproper datement of thelaw. Trid counsd is
not required to be prescient, but only to know the law as it exids a the time of trid. A dam of
ineffectiveness cannot be basad on trid counsd's fallure to anticipate a future change in the law. See
Chasev. State, 699 S0.2d 521, 542-43 (Miss. 1997). Therefore, Waker cannot demondrate deficient
performance in trid counsd's failure to object.  Further, ance the granting of Indruction S99 is & mogt
harmless error, Walker cannot demondtrate actud prgjudice. Both findings are required by Strickland.
1740. Wadker isnat entitled to seek rdief on the ground of ineffectiveness as it rdaes to the fallure to
object to Ingruction S-9 on the grounds presented here.

Acquit First Instruction
1. Asdaed above Wake's argument under this number briefly addresses another dam. From
reading the brief reference and looking to the opinion of this Court on direct goped, we surmise thet this
relatesto thedam raised ondirect goped concerning the acquit first ingtruction. The Court conddered this
dam, hddit to be proceduraly barred from congderation, and then dternaively addressed themerits The
Court hdd the daim to be without merit. See Walker, 671 So.2d at 606-08.

42. Because this Court hdd the subgtantive merits of this daim to be without merit, Waker cannot

sudan the reguired showing of preudice to edablish a dam of ineffective asssance of counsd.
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Apparently, Walker is actudly rasng this dam as an ineffective assstance of counsd dam, thus heis
entitied to no rdidf.

F. Submission of Aggravating Circumstancethat Capital Offensewas
Committed in the Commission of the Crime of Sexual Battery.

143.  Waker next contends that trid counsd was ingffective in failing to object to thesubmisson of the
aggravaing dreumdancetha the arime was committed while hewasengaged in the commisson of asexud
battery. The bass of his contention is two fald, firdt, thet there was insufficent evidence to prove sexud
battery and second, thet the underlying felony of sexud bettery could not be used again asan aggraveting
dreumgance.
144. Frd, the dam that trid counsd did not object to the sentencing indruction on the beds of the
auffidency of the evidence to prove sexud betery is specious. To the contrary, the record in this case
indicates otherwise. Looking to the record, we find the following objection raised during the condderation
of the sentencing indructions

STEGALL: SofarasBisconcerned, judge wedont fed againthat either B-1 or B-2-

thet is, asto the offense was committed during the course of- commission of the crime of

sexud batery or that it was committed to avoid lavful arrest or detection; we don't fed

that ether of those are supported by the proof and would object to the granting of those

indructions - those aggravating indructions
Thus, counsd did spedificaly object on thisground & trid.
145.  Further, on August 21, 1991, trid counsd filed a document entitied “Objections to the State's
Sentencing Indructions”  In this document trid counsd pedificaly objected to the sexud battery
aggravator on the bagis of the suffidency of the evidence to sudiain that underlying felony.
146. Addtiondly, a thedoseof theguilt phase, counsd madealengthy argument and moved to dismiss

the charge of capitd murder basad on the insufficiency of the evidence to prove sexud battery. Thetrid
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court overruled this mation. Even in the face of his objection baing overruled, trid counsd continued to
argue that sexud bettery hed not been proved by the evidence.

47. Regadess adamregading the suffidency of the evidence to prove sexud battery was raised
on direct gpped and addressed on the merits by this Court. See Walker, 671 So.2d a 593-96. While
this propogition discussad thedaminlight of the guilt phase, the same evidence was conddered during the
sentencing phase after the jury hed dready found, beyond a reasonable doulat, that the murder had been
committed during asexud battery. Snce trid counsd did object and this Court has dready decided the
subdantive merits of the suffidency dam asit rdaed to the guilt phase, Waker cannot be heard to
complan that counsdl was ineffective. Waker has not demondrated deficent performance and actud
preudi ce because an objection was made to the indusion of thisaggravating factor. Thispart of thisdam
IS gourious

8.  Further, trid counsd objected to Ingruction S-14, which he argued rdieved the Sate of having
to prove intent to commit the underlying fdony of sexud battery before Konya Edwards s degth. This
Court addressad this daim on the merits on direct gpped and hdd it to be without merit. See Walker,
671 So.2d & 596. Thisis further proof thet trid counsd did object to the sufficency of the evidence to
support the underlying crime of sexud bettery. Since this Court held the underlying daim to be without
merit, there can be no showing of defident performance and actud prgudice. Without ashowing of both,
Waelker cannot sugain adam of ineffective assstance of counsd. Walker is not entitled to seek relief on
thisdam.

149.  Second, Wdker contends in the face of this Court's decison on direct gpped and overwheming
authority to the contrary that counsd wias ingffective in failing to object to the use of the sexud battery

aggravaor during the sentencing phase asit was error to usad the sexud bettery as the underlying arime
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and asan aggravator. This Court held the daim to be procedurdly barred for thelack of an objection and
then dternatively addressed the underlying substantive daim on direct gpped and found it to be without
meit. See Walker, 671 So.2d a& 612. Since the underlying subgtantive dam was hdd to be without
merit, Waker cannot show the requigte deficient performance and actud prgudice required to sudain a
dam of indfective assgance of counsd. Both findings are required to prove a dam of ineffective
assgance of counsd and Walker hasfailed to show ether.

150. Initsdecisonon direct goped this Court properly rdied on the precedent of the United States
Suprame Court in Lowenfield v. Phelps, 484 U.S. 231, 108 S.Ct. 546, 98 L.Ed.2d 568 (1988).
However, the United States Supreme Court has poken to thisexact questioninlater cases. In Tuilaepa
v. California, 512 U.S. 967, 972, 114 S.Ct. 2630, 2634-35, 129 L .Ed.2d 750 (1994), the Supreme
Court hdd: "The aggravaing drcumstance may be contained in the definition of the crime or in aseparate
sentenaing factor (or in both).” [Parentheticd the Court's] See United Statesv. Flores, 63 F.3d 1342,
1370-72 (5th Cir. 1995); Perryv. Lockhart, 871 F.2d 1384 (8th Cir. 1989). Thus, Waker'sdamthat
the use of the sexud battery in both phasesis unconditutiond istotaly without merit. Further, spedificdly
addressng adam of ineffective assstance of counsd for failing to object to thisexact daimin Lockhart
v. Fretwell, 506 U.S. 364, 113 S.Ct. 838, 122 L.Ed.2d 180 (1993), the Supreme Court held that
counsd isnat ineffectivein failing to object to an aggravating drcumgtance that duplicates the underlying
fony.

151,  ThisCourt'snumerousdecisonsonthissubject areinlinewith those of the United States Supreme
Court asit haslong goproved the use of the underlying fdony which raises the crime to cgpitd murder as

an aggravating factor in the sentencing phase of thetrid. See Goodin v. State, 787 So.2d 639, 654-55,
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647-49 (Miss. 2001); Manning v. State, 735 S0.2d 323, 350-51, 367 (Miss. 1999); Smithv. State,
729 50.2d 1191, 1223, 1256-57 (Miss. 1998); Manning v. State, 726 S0.2d1152,1196, 1192 (Miss.
1998); Bell v. State, 725 So.2d 836, 858-59, 874-77 (Miss. 1998); Crawford v. State, 716 So.2d
1028, 1049-50, 1078-80 (Miss. 1998);Berryv. State, 703 So.2d 269, 284-86 (Miss. 1997); Wilcher
v. State, 697 So.2d 1123, 1138 (Miss. 1997); Brown v. State, 690 So.2d 276, 295-96 (Miss. 1996);
Brown v. State, 682 So.2d 340, 353-55 (Miss. 1996); Davisv. State, 684 So.2d 643, 663-64 (Miss.
1996); Dossv. State, 709 So.2d 369, 391-92, 392-95 (Miss. 1996); Blue v. State, 674 So.2d 1184,
1215-18 (Miss. 1996); Hollyv. State, 671 S0.2d 32, 39-40 (Miss. 1996); Walker v. State, 671 So.2d
581, 612 (Miss. 1995); Ballenger v. State, 667 So.2d 1242, 1260 (Miss. 1995); Ladner v. State,
584 S0.2d 743,762-63 (Miss. 1991); Minnick v. State, 551 So0.2d 77, 96-97 (Miss. 1989); Pinkney
v. State, 538 So.2d 329, 358-59 (Miss. 1988); Cole v. State, 525 So.2d 365, 374 (Miss. 1987);
L ockett v. State, 517 So.2d 1346, 1353 (Miss. 1987); Faraga v. State, 514 So.2d 295, 309 (Miss.
1987); Jordanv. State, 464 So0.2d 475, 479 (Miss. 1985); Wilcher v. State, 448 So.2d 927, 937-38
(Miss 1984); Billiot v. State, 454 S0.2d 445, 465 (Miss. 1984); Tokman v. State, 435 So.2d 664,
668-69 (Miss. 1983); L eatherwood v. State, 435 So.2d 645, 650 (Miss. 1983); Coleman v. State,
378 So.2d 640, 646-47 (Miss. 1979).

52. Sincethejury had dready found thet the murder was committed during the commission of asexud
battery, any objection to the granting of an indruction that sexud beattery could be conddered as an
aggravating drcumdance during the sentending phase of the trid would have been futile Counsd is not

charged with making futile objections. See Chase v. State, 699 So.2d at 537; Edwar dsv. State, 615

$0.2d 590, 599 (Miss. 1993). Wdker hasfailed to demondrate the proof required to sugain adam of
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ineffective assstance of counsd for thefailure to object to the granting of an indruction that sexud bettery
could be conddered as an aggravating factor during the sentencing phase of histrid. Waker isentitled to
no relief onthisdam.

G.  Prosecutorial Misconduct.
153,  Waker makes severd damsthat counsd wasineffective in failing to object to ingances of what
he daims were prosecutorid misconduct. We have hdd dl of these fallowing dams to be procedurdly
barred from consderation, but more importantly also dternatively addressed the merits of each of the
dams Wewill address these daims using the numbering Waker employs

(1) Comment on Walker'sFailureto Testify.

154. The heading to Waker's firgd daim under the prosecutoriad misconduct section is somewhat
mideeding. The heading dates the dam regards a comment on the falure to tedtify. However, he never
mentions a comment on the falure to tedify in the argument under this subsection. Ingead, Walker
discussed the prasecutor'scommentsregarding hisunsvorn datements of remorsea the condusion of the
sentencing phese of thetrid. In any event, the underlying substance of thisdam wasfully explored by the
Court on direct gpped and found to be without merit. See Walker, 671 So.2d a 614-16. Since the
underlying issue is without merit, there is no support for a dam of ingffective asssance of counsd as
Waker cannot show any prgudice. Waker must show both deficent performance and actud prgudice
in order to susain adam of ineffective assstance of counsd.
155. It haslong been the precedent of this Court to dlow a defendant to make an unsworn Satement
a the conduson of the sentence phase of acgpitd sentenaing trid. However, meking such agaemean is
not without peril to the defendart. If the defendant did not testify at the guilt phase or sentence phase and

chooses to make unsworn satements or arlguments that go outside the evidence presented, he makes a
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patid waver of the conditutiond privilege agang sdf-incrimination and the prohibition agang a
prosecutor from commenting on hisfailure to take the sand. SeeDuplantisv. State, 644 So.2d 1235,
1251 (Miss. 1994); Bevill v. State, 556 So0.2d 699, 710-11 (Miss. 1990); Pinkney v. State, 538
$S0.2d 329, 358 (Miss. 1988); Jonesv. State, 381 S0.2d 983, 993-%4 (Miss. 1980). Thus, asthe Court

found, after making his datements regarding remorse, Walker cannat be heard to complain thet the State
mede an argument in rebuittal of his assertions of remorse.
6. Wadker isatttled to no rdief on thisdam of ineffective asasance of counsd as he hasfaled to
demondrate both deficient performance and prgudice. He has not shown that there is a reasonable
probahility the result would have been different absent the failure of counsd to object to the prosecutor's
comments Walker hesfailed to sustain thisdam of ineffective as3stance of counsd.
(2) Improper Vouching of Witness and Personal Opinions.
157. Next Waker contendsthat histrid counsd wasineffectivefor faling to object to comments of the
prasecutor which he contends vouched for the rdiability of Jason Riser's testimony and offered persond
opinions regarding the same. This daim was raised on direct gpped, and the Court hdd the underlying
ubgdantive merits of the daim to be procedurdly barred. SeeWalker, 671 So.2d & 616. The Court did
not dterndively address the merits of this daim under thisheading initsopinion ondirect goped. Insead,
in the condusion to the discusson of prosecutoria misconduct section of the opinion, the Court held:
Congderingdl of thedleged impermissible commentsof the prasecutor, only onegppears
close, the vouching for Riser. As noted, other comments are barred and dterndively,
meritless In Minnick, the Court Sated:
Taken asawhdle dl of these satementsfdl into the parmissble latitude
aforded atorneysin dosng agument. Asthis Court sated in Johnson

v. State, 416 So0.2d 383, 391 (Miss1982), quoting Nelms and Blum
Company v. Fink, 159 Miss. 372, 382, 131 So. 817, 820 (1930):
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Counsd was not required to belogicd in argument; heis
not required to draw sound condusons, or to have a
perfect argument measured by logica and rhetoricd rules;

his function is to draw condusons and inferences from
evidence on behdf of his dient in whatever he deems

proper, so long as he does not become abusve and go

outside the confines of the record.

Minnick, 551 So.2d at 93.

Waker arguesthat the* cumulaive effect of theimproper commentsand other misconduct

of the prosecution” deprived him of afair trid. Waker is correct in dting Stringer v.

State, 500 So.2d 928 (Miss. 1986), which notes that desath pendty cases demand

“heightened review” and thus* reguire that the cumulativeimpect of dl thefactorsoutlined

above bereviewed. . . " However, careful consderation of Walker's daims reveds no

prosecutoria misconduct supporting reversal. Thereisno merit to Walker's assartion thet

he has been denied afair tridl.
671 So.2d a 619. The Court did address the question on its meritsand found that the comment wasnat
reversble error. Sncethe underlying substantive meritshave been hdd to bewithout merit, Waker cannot
show the prgudice which is necessary to sudtain adam of ineffective assstance of counsd. Waker has
faled to demondrate prgudice in the falure to object. Heisentitled to no rdief onthisdam of ineffective
assgance of counsd.

(3) Misstatementsof Law.

158. Waker'snext contention isthet trid counsd rendered ineffective assstance of counsd infailing to
object to cartain misstatements of the law by the prosecutor. This daim was raised on direct gpped and
was held to be procedurdly barred for the lack of an objection & trid. However, the Court dternatively

addressed the merits of the daim and held it to be without merit. See Walker, 671 So.2d at 617-18.
Snce the underlying subgtantive merits of the dam were hdd to be without merit, Waker cannot
demondrate the required deficent performance and prgudice. Since Waker cannot show ether of the

required foundationsfor the daim of ineffective assstance of counsd, heisentitied tonordief onthisdam
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of ineffective assgtance of counsd. Walker has falled to sudain this dam of ineffective assstance of
counsd.

(4) Commentson Appellate Review.
159. Next Waker makes the dam that counsd was ineffective in faling to object to datements he
contends were comments on gppdlate review. This daim was raised on direct goped and held to be
procedurdly barred by the Court. Alternatively, the Court addressed the subgtantive merits of the daim,
finding thet therewas no comment on gppellatereview made by the prosecutor. See Walker, 671 So.2d
a 618-19. Since, the underlying subgtantive dam was hdd to be without merit, and Waker cannat
demondrate defident performance or prgudice. Without a showing of both of these factors, he cannot
edablish adam of ineffective assstance of counsd basad on thisdam. Walker is entitled to no rief on
thisdaim of ineffective asagtance of counsd.

(5) CumulativeEffect of | nstancesof Prosecutorial Misconduct.
160. Waker next contends that the cumulaive effect of the above erors demondrates ingffective
assgance of counsd. Walker contended on direct goped that the cumulative effect of the severd daims
of prosecutoria misconduct warranted reversd. However, the Court addressad themeritsof thisunderlying
ubgtantive daim on direct goped and hdd that Walker had not been denied afundamentdly farr trid by
the damed ingances of prosecutoria misconduct. See Walker, 671 So.2d a 619. Therefore, the
ubgantive daimunderlying thisdaim of ineffectiveass sance of counsd hashddto bewithout merit. Snce
the daim was hdd to be without merit, Waker cannot establish the prgjudice necessary to sudainadam
of ineffective asagtance of counsd. Thisdam iswithout merit.
161. Waedker dso makes an incorrect Satement of the law in this goplication. He contends that

Williamsv. Taylor, 529 U.S. a 387-88, requiresthat areviewing court congder the cumuletive effect
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of counsd's deficient performance. The Supreme Court made no such holding. The Supreme Court was
conddering a dam of ineffective assstance of counsd based on the falure of counsd to introduce
sgnificant mitigating evidence. In discussng this daim the Supreme Court hdd:

Second, the State Supreme Court's prejudice determination was unreasonebleinsofar as

it failed to evduate the totdity of the available mitigation evidence - bath that adduced at

trid, and the evidence adduced in the habess proceeding in rewaghing it againg the

evidence in aggravaion. See Clemonsv. Mississippi, 494 U.S. 738, 751-752, 110

S.Ct. 1441, 108 L.Ed.2d 725 (1990).
Williams, 529 U.S. at 397-98.
162. Clearly, this Court mede such an andyss of the merits of this daim on direct goped in the find
paragraph of the section dedling with cumulative prosecutorid eror. See Walker, 671 So.2d at 619.
Looking again to Williams, we find the only mention of cumulaive error in the whole opinion of the

Supreme Court to bein the next to the lagt paragrgph of the opinion. The Court Sated:

In our judgment, the Sate trid judge was correct bathin hisrecognition of the etablished
legdl gandard for determining counsdl's effectiveness, and in hisconduson thet the entire
post-convictionrecord, viewed asawholeand cumul etiveof mitigation evidencepresented
origndly, raised “a reasonable probability that the result of the sentencing proceeding
would have been different” if competent counsd had presented and explained the
sgnificance of dl the available evidence. It follows that the Virginia Supreme Court
rendered a ‘decison that was contrary to, or involved an unreasonable gpplication of,
dealy esablished Federd law.” Williams condtitutiond right to the effective asssance of
counsd asddfinedin Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984), was violated.

Williams, 529 U.S. a 398-99. Clearly, the Court was not spesking of cumulating the various errors of

counsd, but rather was referring to the omitted mitigating evidence. Waker dso argues that the United

States Court of Appedsfor the Hfth Circuit hddin Moore v. Johnson, 194 F.3d 586 (5th Cir. 1999),
that there mugt be a cumulative eror review of ineffective asssance dams. Waker is incorrect in his

andyds of Moore. There the FHfth Circuit found no less than four ingtances of ineffective asssance of
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counsd, each independently requiring vacation of the desth sentence. In the conduding sentence of the
paragraph outlining these defidendies and dter finding thet each resulted in Strickland prgudice, the
court concluded:
Wetherefore condudethet tria counsd'scumulativeerrorsrendered theresult of Moore's
punishment phase unrdiable and &firm the didtrict court's grant of rdief asto punishment
only.
Moore, 194 F.3d & 622. The Fifth Circuit did not date that the cumulative effect of the errors was the
beds of itsfinding of ineffective asssance. Indeed, the Ffth Circuit Sated the cumulative, meaning four,
errors were the bags of ineffective assstance of counsd.
163. Wadker dso rdieson Henry v. Scully, 78 F.3d 51 (2d Cir. 1996) and Harrisex rel.

Ramseyer v. Wood, 64 F.3d 1432 (Sth Cir. 1995). Both of these cases gand for the propostion thet

onceseverd ingances of deficient performance have beenfound to exigt that the prgudiceinguiry cantake
the cumulative effect of the deficient parformanceinto account. In fact, the Ninth Circuit decison dearly
datesthat it had only done thistype andyss once beforein the post-Strickland era 64 F.3d at 1438.
In the case a bar, the damsraised have dl been held to be without merit so no prgjudice can be shown
indivicudly or cumulaivdy. InRussell v. State, 849 So.2d 95, 122 (Miss. 2003), thisCourt refusad to
adopt the defendant’ s argument thet this Court “mugt review the totdity of the crcumstances and the
cumulaive effect of counsd’slgpses” Indead, this Court raiterated the proper sandard for determining
whether counsd was congtitutiondly ineffective:

This Court looks a the totdity of drcumdances to determine whether counsdl's efforts

were both deficient and prgudicid. “ Judidd sorutiny of counsd's parformance[ig highly

Oeferentid.” Thereisasrong but rebuttable presumption that counsd'sconduct falswithin

thewiderange of reasonable professond assgance. Only whereitisreasonably probable

thet but for the attorney's errors, the outcome of the trid would have been different, will
we find that counsd's performance was deficient.
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Russell, 849 So. 2d a 122 (quoting Holly v. State, 716 S0.2d 979, 989 (Miss.1998)). In Hally, this
Court further explained,

The record shows that Jones did not raise any objections during the argument, dthough

there were severd points at which an objection might have been gppropriate. However,

we do not find thet counsd'sfallure to object shakes our confidencein therdiaility of the

outcome.
716 So0.2d at 989 (citing Strickland, 466 U.S. a 694, 104 S.Ct. 2052). In order for thereto be a
cumuldive effect of errors, there mudt firg be errors. In Walker, this Court has ruled that “[t]hereisno
reversble error in dther phase of the trid, thus there is no cumulative eror. 671 So. 2d a 629 (dting
Foster, 639 So. 2d at 1303).
164. Fndly, Wdker dtes Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555, 131 L. Ed. 2d 490
(1995). Wenatethat Kyles has nathing to do with ineffective asssance of counsd, and we area aloss
astowhy counsd has cited this case as authority for an ineffective assstance of counsd daim.
165. Ondirect goped this Court Sated it was conddering the cumulaive effect of the daimed erorsin
halding thedamsof prosscutoria misconduct to bewithout merit. Therefore, evenif Williams could be
reed as requiring acumulative effect andyss which it cannat, this Court consdered the cumuldive effect
of the dams of prosecutoria misconduct and held thet Walker had not been denied afair trid. Thet sad,
Walker dill has nat shown the requiste prgudice to demondrate ineffective asssance of counsd. Heis
entitled to no rdief on thisdam of ineffectiveness of counsd.

H.  Outburst from State Witnesses and Victim's Family Members.

166. Waker places this next daim under the heading of prosecutorid misconduct. Such daim has

nothing to do with prosacutorid misconduct. However, we will address this daim as he has numbered it.
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167.  Thisnext daim of ineffective assstance counsd isbased on thefalure of Walker'strid counsd to
interpose an objection to the emoationd outburds during the trid procesdings This dam was raised on
direct apped by Waker. The Court noted that dl but one of the ingances raised were not accompanied
by a contemporaneous objection &t trid. Therefore, the Court held the dams to be procedurdly barred
fromocongderation. However, the Court addressad the underlying subgtantive dam dternaivey. The
Court conduded that Walker wasnot denied afair trid by any of theoutbursts. See Walker, 671 So.2d
a 621-22. Thisdam, like the others addressad above, presants this Court with adam of ingffective
assistlance of counsd based on underlying subgtantive daims which this Court has dreedy addressed and
held to be without merit. Sncethe underlying subgtantiveissues of theineffectivenessdam havebeen hdd
to be without merit, Waker cannot establish the deficient performance and prgudice required by
Strickland. Walker isnot entitled to saek rdlief on this daim of ineffective assstance of counsd.
l. Failureto Arguethelmposition of a Disproportionate Sentence.

168.  Agan, thisdam hasnothing to dowith prosacutoria misconduct. However, Walker contendsthat
trial counsd was ineffective in falling to request the trid court to impose upon him the same sentence
received by Riser. The badsof his contention isthat the failure to raise the proportiondity of the sentence
a trid isineffective asssance of counsd. No such damwasraised on direct goped. However, thisCourt
dd address the proportiondity of the sentence on direct goped. The Court concluded that the sentence
was not digproportionate to the crime. See Walker, 671 S0.2d a 630-31. Since we conddered the
merits of thisdam the underlying substantive merits of the daim have been decided againgt Walker. This
Court’ sholding that the sentencewasnot digoroportionate demondtratesthat Walker suffered no prgudice.
Therefore, Waker cannot demondrate the requisite deficient performance and pregjudice required by

Strickland.
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169.  Waker dso contendsthat tria counsd wasingffectivefor failing to request thetrid court toimpose
upon him asentencethat was proportionateto thet received by Jason Riser. If hiscontention isthat counsd
should haverequested thetrid court to conduct aproportiondity review and sentencehimtollifeitistotaly
without merit. Under the Missssppi capitd sentencing schemethetrid court isnot empowered to conduct
aproportiondity review. That mandatory function isreserved to this Court by Miss Code Ann. § 99-19-
105(3)(c). Thus, evenif trid counsd hed asked the trid court to perform such areview, it would not have
hed the authority to conduct aproportiondity review inthis case. Further, thereisno federd condtitutiond
requirement that aproportiondity review be conducted before adegth pendty can beimpased, thisisonly
adate gautory requirement. SeePulleyv. Harris, 465 U.S. 37, 104 S.Ct. 871,79 L.Ed.2d 29 (1984)
(No Eighth Amendment right to proportiondity review of sentence).
170.  However, it may gopear to bethat Waker'sdamisthat trid counsd did not request thetrid court
to impose the same life imprisonment sentence that Riser obtained in his plea bargain agresment with the
Sae If thisis infact Waker's argument, the record does not support such an assartion. Consdering
the written ojectionsto the ingructionstrid counsd filed, we find the following request:

(5) Because none of these aggravating drcumdiances has been proved beyond a

reasonable doulat, thisCourt must indruct thejury to return asentence of lifeimprisonment.

MCA 99-19-101 (2)(5).
Thus, counsd did request that the court sentence Waker to life imprisonment, the same sentence Riser
recaved. Waker cannot sugtain adam of ineffective assstance of counsd on this pairt.
71.  Inconduson, congderingdl of thedams, evenif donein acumulative manner, Waker hasfailed
to demondrate deficient performance and resulting prg udice, both of which arereguiredto support adam
of ineffective as3stance of counsd. Walker isentitied to no rdief on hisdams of ineffective assgtance of

counsd.
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. THE CLAIM REGARDING INSTRUCTION S9 ISBARRED BY
THE DOCTRINE OF RESJUDICATA.

172. Wadker next movesto subdantivedaimsof eror in hisgpplication. Thefirg of theseisadamthet
thetrid court ered in granting Ingruction SO for thejury’'s condderation during the guilt phase of thetrid.
Thisdam was raisad on direct goped and hed to be procedurdly barred on direct gpped for thefalure
to object a trid. Since the Court has areaedy conddered thisdam on direct gpped and imposed abar to
this daim, it is now res judicata under Miss Code Ann. § 99-39-21 (1) & (3). This dam cannot be
revisted. To the extent that Waker attempisto raise dams regarding thisingruction for thefirg timein
this pogt-conviction goplication, they are dso barred. See Miss. Code Ann. § 99-39-21 (2) (arguing
different theories on post-conviction review barred absent a showing of cause and actud prejudice).
Walker is now barred from rasng thisdam again.
[1l.  THE CLAIM REGARDING THE REFUSAL TO GRANT A
CONTINUANCE BY THE TRIAL COURT IS BARRED BY THE
DOCTRINE OF RESJUDICATA.
173.  Waker next resssartsthedam meade on direct goped regarding thefalureof thetrid court togrant
a continuance based on Jason Risr's guilty plea. Thisdam was addressed on the merits on direct gpped
and decided againg Waker. Waker cannot raise thisdaimagain on pogt-conviction review. See Miss.
Code Ann. 8 99-39-21(3); Wileyv. State, 750 S0.2d 1193, 1200 (Miss. 1999); Foster v. State, 687
So.2d 1124, 1129, 1138, 1140 (Miss. 1996); Wiley v. State, 517 So.2d 1373, 1377 (Miss. 1987).
IV.  THECLAIM BASED ONTISON v. ARIZONAISPROCEDURALLY
BARRED FROM CONS DERATION FOR THE FIRST TIME ON
POST-CONVICTION REVIEW.

M74. Waker nextrasesfor thefird imeadaim thet the sentencing indruction given in thiscase violates

theteachingsof Tison v. Arizona, 481 U.S. 137,107 S.Ct. 1676, 95L.Ed.2d 127 (1987), in that it only
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required the jury to find that he “contemplated thet lethd forcewould beusad.” Frg, no such daim wes
raised a trid or on direct goped inthis case; and therefore, the dam is barred for falure rase the dam
at the proper time or in the proper manner. See Miss. Code Ann. 8 99-39-21(1); Brown v. State, 798
So.2d 481, 491 (Miss. 2001); Wiley, 750 So.2d at 1208; Foster, 687 S0.2d a 1138. Waker is
barred from raigng this damfor thefirg timein this post-conviction gpplication unlesshe can demondrate
cause and actud prgudice.

175.  Waker cannat demondrate the requisite cause and actud prejudice to overcome the procedura
bar in this case. Looking to the record in this case, we find thet the entire premise underpinning thisdam
iswithout merit. The jury was properly indructed thet it could congder dl of the intent factors contained
inMiss. Code Ann. §99-19-101(7). ThisCourt hasheld thejury can beingructed on dl of thesefactors
at the condusion of the sentencaing phase. The jury may properly find one or dl as the evidence dictates
Jordanv. State, 786 So0.2d 987, 1026, 1052-53 (Miss. 2001); Watts v. State, 733 So0.2d 214, 242,
283-85 (Miss. 1999); Carr v. State, 655 So.2d 824, 838-39 (Miss. 1995); Conner v. State, 632
S0.2d 1239, 1273 (Miss. 1993); Lanier v. State, 533 So.2d 473, 491-92 (Miss. 1988); L ockett v.
State, 517 So.2d 1317, 1338 (Miss. 1987); Jonesv. State, 517 So.2d 1295, 1302 (Miss. 1987). In
order to return a degth sentence, the jury mugt find, beyond a reasonable doubt, a least one of these
factors. See White v. State, 532 So0.2d 1207, 1219-22 (Miss. 1988); Pinkton v. State, 481 So.2d
306, 308-10 (Miss. 1985). Of course, there must be sufficient evidence to support the factor or factors
found by thejury. Carr v. State, 655 So.2d 824, 838-39 (Miss. 1995); Abram v. State, 606 So.2d

1015, 1042 (Miss. 1992); White v. State, 532 So.2d 1207, 1219-22 (Miss. 1988).
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176. Inthecasea bar the jury made afinding of two of these factors beyond areasonable doubt. The
sentenaing verdict contains the fallowing factors

1 That the Defendant intended that the killing of Konya Rebecca Edwards teke
place, and

2. Thet the Defendant contemplated thet lethd force would be employed.
Wake's argument here completdy overlooksthefirgt finding of the jury and concentrates soldly on the

second finding. Nether Tison, nor itspredecessor, Enmund v. Florida, 458 U.S. 782,102 S.Ct. 3368,
73 L.Ed.2d 1140 (1982), require morethan one of thesefindings Thus, assuming arguendo, that Waker's
argument regarding the contemplated use of lethd force finding hesany menit, hisdam ill falls Thejury
deary found that Walker intended that Konya Edwards bekilled. That issufficient under both Enmund
and Tison. Becausethe underlying daimistotaly without merit, Waker cannot show the requiste cause
and actud pregudice to overcome the procedurd ber for faling to rase thisdam at the proper time and
in the proper manner. This dam is barred from congderation for the firg time in this post-conviction
proceeding. Waker is entitled to no rdief on thisdam.

M77.  Wadker further arguesthat the Mississppi death pendty Satutes are unconditutiond in thet they
are goplied tofdony murdersand “ignorethe mentd date and rddive culpability of thedefendant.” Agan,
thisdam was not raised at trid or on direct goped and is procedurdly barred from consderation for the
fird time in this pog-conviction petition. See Miss. Code Ann. § 99-39-21(1); Brown v. State, 798
So.2d at 491; Wiley, 750 So.2d at 1208; Foster, 687 So0.2d a 1138. Therefore, absent a showing of
cause and actud prgudice to overcome the procedurd bar, this dam cannot be consdered.

178. Waker cannat show cause or actud prgudice as this daim has been ruled upon on numerous
occasions The Court hes held that the fact Missssppi's capitd murder scheme makes the deeth pendty
apossble punishment for felony murder where there is no requirement to prove anintent to kill, and not
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premeditated murder, doesnot makethe Missssppi capita murder Satute uncondiitutiond. See Grayson
v. State, 806 So.2d 241, 252 (Miss. 2001); Simmonsyv. State, 805 So.2d 452, 507 (Miss. 2001);
Edwardsv. State, 737 So.2d 275, 307 (Miss. 1999); Berry v. State, 703 So.2d 269, 286 (Miss.
1997); Evansv. State, 725 So.2d 613, 683-84 (Miss. 1997); West v. State, 725 S0.2d 872, 894-95
(Miss 1999); Holland v. State, 705 So.2d 307, 319-20 (Miss. 1997); Gray v. State, 351 So.2d
1342, 1344 (Miss. 1977); Bell v. Watkins, So.2d 118,124 (Miss. 1980); See also Grayv. Lucas,
671 2d 1086,1104 (5th Cir.), reh’ g denied, 685 F.2d 139 (5th Cir. 1982). This same agumeant hes
been rgected asit rdaesto depraved heart murder. See Grayson v. State, 806 So.2d at 252.
179.  Inaddition, the factors contained in Miss. Code Ann. 8§ 99-19-101(7), require thet the jury find
the requiste intent st forthin Enmund and Tison before a desth pendty verdict can be returned. The
jurywas properly indructed pursuant to Miss. Code Ann. 8 99-19-101(7) and found two of thosefactors.
Thatisdl thet isrequired by the decisons of the United States Supreme Court and the federd condtitution.
Walker hasfaled to show the necessary cause and actud prejudice to overcome the procedurd bar to
condderationof thisdam. Thedamisproocedurdly barred from condderaionfor thefirg timeinthispost-
conviction gpplication. Waker isentitled to no rdief onthisdam.
V. THE CLAIM RELATING TO THE DENIAL OF WALKER'S
CHALLENGESFOR CAUSE ISPROCEDURALLY BARRED BY
THE DOCTRINE OF RESJUDICATA.
180.  Waker next contends, again, that certain jurors should have been removed from thejury for cause
because of thar views on the degth pendty. Ashedid on direct gpped, herdiesonMorganv. I llinois,
504 U.S. 719,112 SCt. 2222, 119 .Ed.2d 492 (1992). However, thisclam wasraised on direct gpped

and decided contrary to Waker'spostionthen.Wal ker, 611 So.2d a 624-26. Thisdamisnathing more
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then an attempt to rditigate adam that has dreedy been fully discussed and decided againgt Walker. The
atempt to rditigate this daim is barred from congderation on post-conviction review. See Miss. Code
Am. §99-39-21(3); Wiley, 750 S0.2d a 1200; Foster, 687 S0.2d at 1129, 1138, 1140; Wiley, 517
So.2d a 1377. Unlikethebarsof walver and other theories, theresjudicatabar isnot subject to the cause
and actud prgudicetest. See Miss. Code Ann. 8 99-39-21(3); Foster v. State, 687 So.2d a 1137;
Gilliard v. State, 614 So.2d 370, 375 (Miss. 1992).
181. Wadker cannat rditigete this daim in this pogt-conviction review. Walker is not entitied to seek
rdief onthisdam.
VI. THECLAIM RELATING TO THE PROSECUTION'SRACIALLY
BIASED USE OF PEREMPTORY JUROR CHALLENGES IS
BARRED BY THE DOCTRINE OF RESJUDICATA.
182. Wadker atemptsto rditigate another daim rdating to jury sdectionin hiscapitd trid. He contends
thet the State usad its peremptory chdlengesin aracidly discriminatory menner. Thisdaim waslitigated
at trid and ondirect goped. This Court held that the daim was without merit on direct gpped. 671 So.2d
a 627-20. Thareforethe dam isresjudicata See Miss. Code Ann. § 99-39-21(3); Wiley, 750 So.2d
at 1200; Foster, 687 So.2d at 1129, 1138, 1140; Wiley, 517 So.2d & 1377. Waker cannot relitigete
dams raised and decided againgt him on direct gpped in apod-conviction goplication. Thisdamisbarred
from rditigation. Waker isentitled to no rdief on thisdaim.

VII. THECLAIM RELATING TOMELINDA ZAPPIE BEING STRUCK
FOR CAUSE ISRESJUDICATA.

183.  OnceaganWadker atemptsto reitigate adam decided on direct goped. Thisissuerdaestothe
removd, for cause, of prospective juror Mdinda Zappie. This dam was raised on direct goped and

decided againg Walker. 671 S0.2d a 629. Because this dam has areedy been litigated and decided on
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direct apped, it cannot be rditigated on pogt-conviction review. See Miss Code Ann. § 99-39-21(3);
Wiley, 750 So.2d at 1200; Foster, 687 So.2d a 1129, 1138, 1140; Wiley, 517 So.2d at 1377.
Waker isnot entitled to any rdief onthisdam.

VII. WALKER WAS NOT DENIED EFFECTIVE ASSISTANCE OF
COUNSEL IN THE CONDUCT OF VOIR DIRE.

184. Wadker now returns to the ineffective asasance of counsd theme and contends that trid counsd
was ineffectivein faling to conduct an adequate voir direexamination. FHr<t, he contendsthet trid counsdl
was ineffectivein attempting to rehabilitate progpective juror MdindaZappie regarding her viewstoward
the death pendty. Second, he argues that triad counsd failed to makearecord of theracid composition of
the jury. He contends that the second daimisper seineffective asstance of counsd. However, Waker's
daims of ineffective assstance of counsd must fail because the Court addressad the merits of dl of the
dams rdaing to jury sdection in its opinion on direct goped. In the regponse to the previous ground for
relief we discussad the fact that the dlaim was barred because the merits of the issue had been addressed
ondirect goped. Theineffective asssance of counsd daim mudt fail because Waker cannot demondrate
the requiste deficient performance and resulting prgudice. This Court found that Zappie was properly
excusd for cause basad on her views toward the death pendty. SeeWalker, 671 So.2d & 629. While
Walker contends thet trid counsd should have done a better job in attempting to rehabilitete Zgppie, he
fals to identify a sngle unasked question that he contends counsd should have asked of Zgppie to
rehebilitate her. Thus, Waker hasnot even atempted to show deficient performance, muchlessprejudice
Since the underlying subgtantive merits of the daim have been held to be without merit, Waker cannat
demondrate the requisite deficent performance and actud prgudice to establish a dam of ineffective

asddance of counsd. Waker isentitled to no rdief on this portion of hisdaim.
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185. Second, as to the dam that counsd was per s indffective in faling to indicate the racid
compasition of the jury, thereis no such requirement in the law. Waker dtesto this Court's satement in
itsdirect gpped opinion in which we noted:

The defense fails to adequatdy address the composition of the seeted jury, as does the
Sate. Court papers within the record reviewed by this Court lend no support.

Walker, 671 So.2d a 627. Such information would be necessary in meking a determingtion of whether

a prima facie case had been made in order to require a party to Sate reasons for the exercise of its
peremptory chalenges. However, the question of whether Waker made out a prima facie case is moaot
because the State was ordered to give reesons for its strikes without such afinding. It has long been the
law that when the prosecution Saes its reasons for exerdsng its peremptory drikes either when ordered
to do so without afinding of aprimafacie case or voluntarily, the reasons can be reviewed on gpped. See

Hernandezv. New York, 500 U.S. 352, 352-54, 111 S.Ct. 1859, 1862-63, 114 L .Ed.2d 395, 396
(1991); Hughes v. State, 735 So0.2d 238, 250 (Miss. 1999); Manning v. State, 726 So.2d 1152,
1183-83 (Miss. 1998); Davis v. State, 660 So.2d 1228, 1240 (Miss. 1995); Mack v. State, 650
$0.2d 1289, 1298 (Miss. 1994); Foster v. State, 639 So.2d at 1279-80. Inaccord with this precedent,

this Court reviewed, on the merits, the reasons put forward by the prosecution for theexercise of itsstrikes
in this case. The Court found these ressons to be sufficent and denied Walker's daim under Batson v.
Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L .Ed.2d 69 (1986). Wal ker, 671 S0.2d at 627-29. Since
the underlying subgtantive merits of this daim have bean held to be without merit, any daim of ineffective
assgance of counsd basad on the same mudt fall. Waker hasfailed to show both deficent performance

and prgudice. He has not demondrated that there is a reasonable probahility thet the results of histrid
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would have been different. Having failed to establish ineffective assstance of counsd regarding thisdam,
Waker's request to seek pogt-conviction relief must be denied.
IX. THE CLAIM RELATING TO THE PROPORTIONALITY OF
WALKER'SSENTENCE ISBARRED BY THE DOCTRINE OF RES
JUDICATA.
186. Waker damsonceagainthat hissentenceisdisproportionateto thet received by hisco-defendant
and thereby violates the Eighth Amendment. Fr, in deciding the direct gpped in this case, this Court
conducted the proportiondity review required by Miss Code Ann. 8 99-19-105(3)(c). See Walker, 671
So0.2d a 630-31. Thus, the merits of this clam have been decided againgt Walker. They cannot be
rditigated on pogt-conviction review. See Miss. Code Ann. 8 99-39-21(3); Wiley, 750 So.2d at 1200;

Foster, 687 So.2d at 1129,1138,1140; Wiley, 517 So.2d at 1377.

187.  Without waving thebar inany manner, thefederd conditutiond portion of thedam Walker makes
is gpecious because there is no Eighth Amendment right to have a state court conduct any proportiondity

review a dl. In Pulley v. Harris, the United States Supreme Court hdld:

Thereisthus no badsin our cases for halding that comparative proportiondity review by
an gppdlae court isrequired in every casein which the deeth pendty isimposad and the
defendant requests it. Indeed, to so hold would effectively overrule Jurek and would
subgantidly depart from the sense of Gregg and Pr offitt. Weare not persuaded thet the
Eighth Amendment requires usto take that course

465 U.S. at 50-51.
188. Laerin McCleskey v. Kemp, 481 U.S. 279, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987), the
Supreme Court held:
In light of our precedents under the Eighth Amendment, McClekey cannot argue
successfully thet hissentenceis " digoroportionateto thecrimein thetraditiond sense™ See
Pulleyv.Harris, 465U.S. 37,43,104 S.Ct. 871, 876, 79 L .Ed.2d 29 (1984). He does
not deny that he committed amurder in the course of aplanned robbery, acrimefor which
this Court has determined thet the deeth pendlty conditutionaly may beimpaosad. Gregg
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v. Georgia, 428 U.S, a 187,96 SCt, a 2931. His disoroportiondity dam "is of a
different sort.” Pulley v. Harris, supra, 465 U.S,, & 43, 104~S.Ct, at 876. McCleskey
aguesthat the sentencein his case is digoroportionate to the sentences in other murder
Cases.

On the one hand, he cannot base acondiitutional daim onan argument that hiscase differs
fromother casesin which defendants did receive the desth pendty. On autometic gpped.

The Georgia Supreme Court found that McClekey's degth sentence was not
disoroportionate to other deeth sentences imposed in the State. McCleskey v. State,

245 Ga. 108,263 SEE.2d 146 (1980). The court supported this concluson with an
gopendix containing ditations to 13 cases involving generdly smilar murders. See Ga

Code Ann. 817-10-35(e) (1982). Moreover, where the Satutory procedures adequately
channd the sentencar’s discretion, such proportiondity review is not conditutiondly
required. Harris, supra, 465 U.S,, a 50-51, 104 S.Ct. a 879.

Onthe other hand, asent ashowing that the Georgiacapitd punishment system operates
inan arbitrary and capricious manner, McCleskey cannot prove a conditutiond violation
by demondrating thet other defendants who may be amilarly stuated did not recave the
degth pendty. In Gregg, the Court confronted the argument thet “the opportunities for
discretionary action that are inherent in the processing of any murder case under Georgia
law," 428 U.S, a 199, 96 SCt, a 2937, spedificdly the opportunities for discretionary
leniency, rendered the capital sentencesimposed arbitrary and cgpricious. Wergected this
contention.

"The exigence of these discretionary dagesisnot determingive of theissuesbeforeus At
eech of these sages an actor in the aimind judtice sysem makes a dedson which may
remove adefendant from congderation asa candidate for the desth pendty. Furman, in
contrast, dedt with the decison to impose the desth sentence on aspedific individud who
had been convicted of a capitd offense. Nothing in any of our cases suggeds thet the
decison to afford an individud defendant mercy violatesthe Condiitution. Furman hed
only that, in order to minimize the risk that the deeth pendty would be imposed on a
capricioudy sdected group of offenders the decison to impose it hed to be guided by
sandards so that the sentencing authority would focus on the parti cularized crcumstances
of the crime and the defendant.” [bid.

Because M cCleskey's sentence was imposad under Georgia sentencing procedures thet
foocus discretion "on the paticularized nature of the crime and  the paticularized
characteridics of theindividud defendant,” 1d. a 206, 96 S.Ct., at 2940, welawfully may
presume that M cCleskey'sdeath sentencewasnot “wantonly and freskishly” imposed, 1 d.
a 207,96 SCt.. & 2941, and thus that the sentence is not disoroportionate within any
recognized meaning under

the Eighth Amendment.
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481 U.S. a 306-07 (footnote omitted). See Walton v. Arizona, 497 U.S. 639, 655-56, 110 S.Ct.
3047, 3058, 111 L.Ed.2d 511 (1990); Murray v. Giarratano, 492 U.S. 1, 9, 109 S.Ct. 2765, 2770,

106 L.Ed.2d 1 (1989). Since thereis no federd conditutiona requirement for this Court to compare
Walker's santence with Risar's or any other, there can be no Eighth Amendment violation.

189. ThisCourt decided that Waker's sentence is not diproportionate conddering the arime and his
individud cheracter. Thisdamisnow resjudicataunder § 99-39-21(3) and cannot berelitigated on podt-

convictionreview. See Wil ey, 750 So.2d at 1200;F oster, 687 So.2d at 1129, 1138, 1140; Wiley, 517

So.2d a 1377. Wdker is not entitled to sesk rdief onthisdam.

X. THE CUMULATIVE ERROR CLAIM IS BARRED AND ALSO
WITHOUT MERIT.

190. Fndly, Waker contendsthat the cumulaive effect of dl the errorsrequiresthat hisconviction and
death sentence be sat asde by the granting of this post-conviction gpplication. On direct goped this Court
addressad the daim that the cumulative eror in this case required reversal. The Court held:

Fnding no erorsof amagnitude requiring reversd, this Court finds bath the conviction of
Waker of cgpitd murder during the commission of sexud bettery and the sentence of
degth are uphdld.

Thereisno reversble eror in ether phase of the trid, thus there is no cumuldive eror.
Foster v. State, 639 So.2d at 1303.

There never has been aperfect trid. Aslong as humans conduct and participate in tria of
lawsuits, there will not be such atrid. This Court has sad many timesthat a defendant is
not entitled to aperfect trid, only afar trid. Sand v. State, 467 So.2d 907 (Miss. 1985);
Bell v. State, 443 So.2d 16 (Miss.1983); Palmer v. State, 427 So.2d 111 (Miss.
1983); Shaw v. State, 378 So0.2d 631 (Miss. 1979); Stringer v. State, 500 So.2d
928 (Miss. 1986).Waker recaved a fundamentdly fair trid. We affirm both Waker's
conviction and sentence of death.

671 So. 2d a 629-30.
191. Therefore any daim that the subgtantive daimsraised in the pogt-conviction goplication represent
cumulative error is a quedion thet has been decided againg Waker; the daim isresjudicaa See Miss
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Code Ann. § 99-39-21(3); Wiley, 750 So0.2d a 1195; Foster, 687 S0.2d at 1129,1138,1140; Wiley,
517 So.2d a 1377. Waker's assartion that the cumulative effect of counsd's deficient performance
requires reversd of his conviction and sentence is likewise unpersuasve. As pointed out, this Court has
addressed dmog every dam on the merits While a procedurd bar was imposed as to many damsthe
Court addressad the meritsin an dternative. Thus, the meritshave been addressed, and no merit wasfound
to exig on ay of the subdantive dams Waker has faled to demondrate the requiste deficent
performance and resulting prgudice to esablish asngle daim of ineffective asssance of counsd. There
IS no defident performance to cumulate. Basad onthe prior decison of thisCourt and theprior discusson
heran, thereareno erorsto cumulate; and therefore; thereisno cumulative error inthiscase. Walker was
not denied a fundamentdly fair trid in this case and has demondrated no reason, Sngly or cumuldively,
which would cause this Court to vacate his conviction of cgpitd murder and sentence of death for the
murder and sexud battery of Konya Rebecca Edwards Walker is entitled to no rdief on thisdam.
CONCLUSION
192.  For thesereasons, this Court deniesWaker' sgpplicationsfor leaveto seek post-conviction relief
challenging his cgpital murder conviction and sentence of degth.
193. APPLICATIONSFORLEAVETO SEEK POST-CONVICTIONRELIEFDENIED.
PITTMAN, CJ., WALLER, COBB, EASLEY, CARLSON AND GRAVES, JJ.,

CONCUR. MCcRAE, PJ., CONCURS IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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