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1. Tracy Harriswasindicted on March 30, 1999, by the grand jury of the Circuit Court of the Second
Judicid Didtrict of Bolivar County, Missssippi. The indictment charged him with the murder of Frederick
Haywood in violation of Mississppi Code Annotated section 97-3-17 (Rev. 2000). On April 6, 1999,

Harriswas arraigned and entered a plea of not guilty.



92. On June 10-11, 1999, Harris was tried before ajury and was found guilty of murder and
recelved a life sentence in the custody of the Mississippi Department of Corrections. It isfrom this
conviction and sentence that Harris now apped s to this Court.

STATEMENT OF THE ISSUES

|. DID THE TRIAL COURT ERR IN REFUSING TO GRANT INSTRUCTION D-2 AS
REQUESTED BY HARRIS?

[1. DID THETRIAL COURT ERRIN ALLOWING THE PROSECUTION TOUSE THREE OFITS
PEREMPTORY CHALLENGESIN A RACIALLY DISCRIMINATORY MANNER?

I1l. DID THE TRIAL COURT'S FAILURE TO GIVE A SUA SPONTE CAUTIONARY
INSTRUCTION CONSTITUTE REVERS BLE ERROR?

FACTS

113. On the night of March 27, 1998, Frederick Haywood, Anthony O'Bryant, and Algesa Haywood
arrived at the American Legion Hut ("the Hut") in Mound Bayou, Mississippi. Already at the Hut were Joe
Smith, Nakil OBryant, Willie Morgan, and the Appellant, Tracy Harris.

14. Larry Haywood, aso known as "Sug’, waked into the Hut. Moments later when he exited, he
was immediatdly hit in the head with agun by Joe Smith. Frederick Haywood walked to aFord Explorer
to get abat. It was then that Nakil O'Bryant and Willie Morgan began shooting at the Ford Explorer.
According to testimony, Harris reached over the shoulder of Nakil to retrieve the gun while gating, "You
an't shoating thisM.F. right" and began shooting until Frederick Haywood fell to the ground. Harristhen
ran across the street and jumped in a ditch.

5. Severa of the witnesses from the night in question agreed to tedtify at trid. Anthony O'Bryant
tedtified that he was at the American Legion Hut on the night of the shooting and that he remembered

hearing Harris say to Morgan that he was not firing the handgun properly. Anthony O'Bryant aso testified



to seeing Harris take the gun from Morgan, who was shooting into the air a the time, levd it and begin
shooting a Frederick Haywood.

96. Algesa Haywood aso testified at tria and identified Harris as the person who shot Frederick
Haywood. Algesaalso stated that Harris took the gun from Morgan, and then "aimed a him and Fred
fdl." Algesadso corroborated the testimony of Anthony O'Bryant in hearing Harris say to Morgan, "Y ou
an't shooting it right.”

17. Ronad Robinson, chief of policein Mound Bayou, testified to finding Frederick Haywood with a
bullet wound in his chest. Robinson aso found a handgun in aditchnearby and four cartridge shellswere
found at the scene of the shooting. At the autopsy, a bullet was recovered from the body of Frederick
Haywood, which was labeled, packaged and sent to the crime |aboratory for testing. Dr. Steven Hayne,
who performed the autopsy on Frederick Haywood, testified that Haywood died from a gunshot wound
to his upper chest and a .45 caliber bullet was removed from his body.

118. Steve Byrd from the Missssippi State Crime Laboratory testified that the bullet wasfired fromthe
45 caliber semi-automatic handgun that was found near the scene of the shooting. Nakil O'Bryant later
tedtified and identified the handgun as belonging to him and that the same gun was the one taken out of his
truck by Morgan while a the American Legion Huit.

T9. Harris decided to testify in his own behdf and began by saying that he did take the handgun but he
denied having argued with the victim or having shot a him or anyone dse. He dso denied having told

anyone that he shot Haywood. (He origindly told investigators that he took the handgun from Morgan.)

110.  After he was found guilty, Harris filed amotion for aJNOV. Harriss motion was denied by the

trid court.



ANALYSIS

|. DID THE TRIAL COURT ERR IN REFUSING TO GRANT INSTRUCTION D-2 AS
REQUESTED BY HARRIS?

f11. During jury ingtruction sdection, the defense requested jury ingtruction D-2, which was later
rgjected by thetria court. Harrisfdt he wasentitled to an ingtruction that included the phrase, "'in the heat
of passon.” Consequently, thetrid court found that there was alack of evidence that Harris had acted in
the heat of passion without malice aforethought. Thetria court, however, did grant an dternativeinstruction
which covered mandaughter. In thislesser-included-offense ingtruction for mand aughter, the phrase used
was "the killing of a human being without maice, by use of a dangerous wegpon, without authority of law
is mandaughter.”
112. "Indetermining whether error liesin the granting or refusal of various ingtructions, the ingtructions
actudly given must beread asawhole. When so reed, if theingtructionsfairly announce the law of the case
and create no injustice, no reversible error will be found." Johnson v. State, 823 So. 2d 582, 584 (4)
(Miss. Ct. App. 2002).
113.  InMurphy v. State, 566 So. 2d 1201, 1206 (Miss. 1990), the court held that a defendant was
not entitled to aningruction whichincorrectly stated thelaw, waswithout foundationin the evidence or was
dated esewhere in another ingruction.

A defendant is entitled to have an ingtruction on his theory of the case. There is a

limitation, however, because atrid judge may refuse an ingtruction which incorrectly states

the law, is without foundation in the evidence, or is stated e sewhere in the instruction.
Id. (citations omitted).
114.  Thetrid court did not err in denying jury indruction D-2 snceingruction C-30 sufficiently covered

alesser-included-offenseingruction for mandaughter. The evidencefrom therecord showsthet therewas



no clam of acting in the heat of passonby Harris or his own witnesses. Harriss own testimony was that
he had no confrontation with the victim, and he did not shoot a anyone. Harris had possession of the
handgun used in the shooting only after someone else had alegedly fired it at the victim. However, the
record reflectsan abundance of corroborated eyewitnesstestimony that Harrisddiberately andintentionally
used a dangerous wegpon, a handgun, to shoot and kill the victim. When reeding theingructions actudly
given asawhole, this Court finds that the "ingtructions fairly announce the law of the case and create no
injudice" Therefore, the Court finds this issue is without merit.

[1. DID THETRIAL COURT ERRIN ALLOWING THE PROSECUTION TOUSE THREE OFITS
PEREMPTORY CHALLENGESIN A RACIALLY DISCRIMINATORY MANNER?

15. "Onreview, thetria court'sdeterminationsunder Batson are afforded great deference becausethey
are, inlarge part, based on credibility.” McGilberry v. State, 741 So. 2d 894, 923 (1118) (Miss. 1999)
(cting Coleman v. State, 697 So. 2d 777, 785 (Miss. 1997)). "This Court will not reverse any factua
findings relating to a Batson chalenge unlessthey are clearly erroneous.” Id.

16. The State exercised peremptory challenges againgt four black veniremen. Harris dleges that the
State made its strikes on the basis of race. The State argued that the three jurors that were stricken were
teachers, and further stressed that teachers as a whole are more sympathetic to a defendant's cause and
to wrongs committed by others. The State concluded by relating asituation whereteacherswereon ajury
afew weeks earlier that sent a note inquiring whether the jury could recommend counsdling for a young
man who was on trid for shooting someone. Thetria court examined the reasons given by the State and
made on-the-record factua inquiry and determinations, and found thereasonsfor the strikesto be sufficient

to meet the Batson chdlenges.



117. TheMissssppi Supreme Court has also accepted demeanor asalegitimate, race-neutral basisfor
aperemptory chalenge. Walker v. Sate, 671 So. 2d 581, 628 (Miss. 1995); seealso Davisv. State,
660 So. 2d 1228, 1242 (Miss. 1995).

118.  This Court finds it ingppropriate to strike jurors just because they are a member of a particular
class, however, it is noteworthy that the record reflects that the State had accepted five black jurors prior
to striking four black jurors, three of whom were teachers.

119.  Wewill not reverseatrid judgesfactud findings on thisissue unlessthey appear clearly erroneous
or againg the overwheming weight of the evidence. Waltersv. State, 720 So.2d 856, 865 (128) (Miss.
1998). According to the record, the trid court's findings on Harriss challenges are not clearly erroneous
nor againg the weight of the evidence. Thisissue is without merit.

I1l. DID THE TRIAL COURT'S FAILURE TO GIVE A SUA SPONTE CAUTIONARY
INSTRUCTION CONSTITUTE REVERS BLE ERROR?

920.  Duringcrossexamination, LindaAnderson, adefensewitness, wasquestioned regarding statements
she dlegedly made to Joseph Smith. Anderson denied having talked to Joseph Smith, or having made any
gatement. Defense counsdl objected to the line of questions unlessit could be proven. The prosecution
gtated for the record that it would call Joseph Smith to substantiate that Anderson had made a statement.
The defense neither made a motion to strike nor requested a cautionary ingtruction.

721.  When Joseph Smith testified he Sated that Anderson told him that “folks got me in here trying to
say somethingthat | didn't say." The defensethen cross examined Smith regarding the atements allegedly
made by Anderson and Smith was neither impeached nor shown to be lacking in credibility as to what

Anderson dlegedly said to him.



922.  The prosecution told the jury, during closing argument, thet it believed the statements Anderson
dlegedly made to Smith were, in the prosecution's interpretation of the testimony, an indication that
Andersonwas not telling the truth, and that the jury should consider thisin their evauation of the credibility
of witnesses.

923. TheMissssppi Supreme Court has noted that "the better practice is that alimiting instruction be
granted by the trid judge sua sponte when proper request is not made by defense counsd.” Peterson v.
State, 518 So. 2d 632, 638 (Miss. 1987). While giving alimiting instruction sua sponte may be the "better
practice” when arequest by defense counsdl has not been made, falure to give a limiting ingtruction sua
gponteis not dways reversible error. Williamsv. Sate, 819 So. 2d 532, 540-41 (111 24-28) (Miss. Ct.
App. 2001).

724. Rdyingsoldy onWebster v. Sate, 754 So. 2d 1232 (Miss. 2000), Harris asserts that the court
erred in faling to give a cautionary indruction. In Webster, the Missssppi Supreme Court held that
whenever Rule 404(b) evidence of another crime is offered, a cautionary ingtruction must be given to the
jury. 1d. at 1240 (119). However, we find that Webster dso held "that harmless error andyss is
goplicable in cases where the trid court does not sua ponte give the required limiting ingtruction when
Missssppi Ruleof Evidence 404(b) evidenceisadmitted.” 1d. at 1240 (22). "Anerror isharmlesswhen
it is gpparent on the face of the record that afair-minded jury could have arrived at no verdict other than
that of guilty." Floyd v. City of Crystal Sorings, 749 So. 2d 110, 120 (137) (Miss. 1999)

925. In contrast to the Webster case involving evidence of prior acts or crimes, the present case
concernstestimony given. The State questioned Anderson concerning whether or not shewastold to lie
by defense counsel. The record reflects that defense counsel objected and said that "unless he can prove

somebody--that | told somebody to lie” There was no objection based upon the need for the court to



conduct a Missssippi Rule of Evidence 403 balancing test. The trid court overruled the objection in
dlowing the question about possible lying. After the defense objected, the prosecution indicated that it
would accept the chalenge of the defense by presenting an additional witness on the issue. When Joe
Smith testified, he confirmed that Andersonhad told him that shefelt the defense attorney, Mr. Walls, was
pressuring her to testify about something that she had not said. Smith was cross examined by defense
counsel and Smith was neither impeached nor contradicted.
126. When thisissue was brought up in Harriss motion for amigtrid or in the dternative, to set asde
the verdict of thejury, thetrid judge responded by stating, "'l think theway it ended up and the explanation
made by the prosecution removed any clam by them that you [defense counsel] actualy did thisand was
soley for the impeachment of the witness.” Inthis case, we hold that harmless error andysisis applicable
in cases where the trid court does not sua gponte give the required limiting ingruction when Rule 404(b)
evidence is admitted. Webster, 754 So. 2d a (122). Inthe present case, the evidence of Harrissguilt was
overwhelming, and therefore, we find that this issue is without merit.
127. THEJUDGMENT OF THEBOLIVARCOUNTY CIRCUIT COURT OF CONVICTION
OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, TO RUN CONSECUTIVELY TO ANY AND ALL
SENTENCES PREVIOUSLY IMPOSED, ISAFFIRMED. ALL COSTSOF THIS APPEAL
ARE ASSESSED TO BOLIVAR COUNTY.

THOMAS, LEE, MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR. KING, P.J.

DISSENTSWITH SEPARATEWRITTEN OPINIONJOINEDBY IRVING, J. SOUTHWICK,
P.J. DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J.

KING, P.J., DISSENTING:



128.  With appropriate regard for the mgority opinion herein, | dissent as to whether the triad court
should have granted alimiting indruction sua sponte. | do not believe the mgority's summation of thefacts
regarding this issue provides afull and accurate view of the matter.

129.  Perhgpsthat testimony which best explains the facts surrounding this issue begins with the cross-
examination of Linda Anderson by Glenn Ross, the assistant didtrict attorney, goes through the re-direct
examingion of Ms. Anderson by Mr. Walls, the defense attorney, and ends with what has to be
considered an objection by Mr. Walls.

9130.  That testimony isasfollows

CROSS-EXAMINATION

BY MR. ROSSI:

Q. Ms. Anderson, did you have a conversation today with Joseph Smith?

A. No, | didn't.

Q. Do you know who Joseph Smith is?

A. Yes, | do.

Q. Didyou tdl Joseph Smith that Mr. Walls, the attorney, was trying to get you
to lie about what happened out there?

A. No, | didn't.

Q. Did you have any conversation with Joseph Smith - -

MR.. WALLS: Your Honor, I'm going to object to that, unless he can prove
somebody - - that | told somebody to lie. | want him to prove that right now.

MR. ROSS!: Y our Honor, | have to ask her first before | can put Joseph Smith on.

THE COURT: All right. He'sfollowing procedure. Whether he can follow-up with it or
not, | don't know. The objection is overruled.



MR. ROSSI CONTINUED:

Q.

A.

Q.

Did you have any conversation with Joseph Smith about that?
Today, no. | just spoketo him.

Did you have any conversation with him at al about that, whether today or any

other time?

A.

Q.

>

> © » © » O » O

> O

Q.

A.

No, | did not.

have you spoken to him today?

Yes, | did.

When was that?

Earlier today when | first got here.

About what time?

| don't know the time.

Widl, where were you, and where was he when you spoke to him?
He was a the vending machine down there, right there in the hdll.
And you said you spoke to him. What did you say to him?

| said, "What'sup?' That's how | spesk.

What did he say?

He spoke back. He said, "Hi."

And then what did you say?

| wasjoking with him about somemoney. | wasjust redly joking. | didn't say

anything but spesking, like | dways do when | see him.

Q.

And you had no conversation with him about what Mr. Walswanted you to testify to?

10



A. No, | did not.

MR. ROSS!: No further Question, Y our Honor.
THE COURT: Any redirect?

MR. WALLS: | will never forget that, Y our Honor.

REDIRECT EXAMINATION

BY MR. WALLS:

Q. Havel ever asked you to lie for anything in this case or any other place?
A. No, you have not.

Q. Havel asked you what did you know about this casg, if anything?

A. yes you did.

And did you tell me what you knew?

> O

Yes, | did.

Andisthat al | asked you to testify to?

> O

Yes, you did.

Q. And the questionsthat | asked you earlier, were those the questions that |
asked you outside?

A. Yes

Q. Andisn't that what | told you | was going to ask you about, what you just
testified about?

A. Yes dr.
Q. And did I ask you did you know anything else?
A. Yes dr.

Q. Andwhat did you tdl me?

11



A. No, sr.
MR.. WALLS: I have nothing further, Y our Honor.
THE COURT: Okay. Any further need of thiswitness, Mr. Wadls?

MR. WALLS: No, Your Honor. And | want to say on the record that | think it's low of
theD.A. - -

THE COURT: No, no - -
MR. WALLS:. - - toimpugn my integrity in front of the jury.
THE COURT: Hold on. WEére not going to go into thet.

MR. WALLS: Your Honor, if he was going to go into that, he should have done it
outsde the presence of thejury.

THE COURT: Mr. Wdls, y'dl can have another forum in which you can tak about
that, but don't do it in front of thisjury.

131.  The record clearly reveds something more than the benign testimony inferred by the mgority
opinion. Likewise it dso indicates an action that without question extended beyond an attack on the
credibility of awitness.

1132.  If the purpose of the examination was to call into question the credibility of Ms. Anderson, the
prosecution could have done so by asking her if anyone had urged her to lie about what she knew, rather
thanasking, "Did you tell Josgph Smiththat Mr. Walls, the attorney, wastrying to get you to lie about what
happened out there?

133. Thequestion as posed by the prosecution, could only have as its effect, intended or unintended,
the public impugning of the integrity of the defendant's attorney, and by so doing, undermining the

defendant's right to effective representation of counsd!.

12



134. The mgority opinion atempts to circumnavigate this issue by caling it harmless error. | do not
believe the error harmless under the circumstances of this case.
1135.  This case comes down to a question of credibility. That matter was clear in the minds of the
prosecution team. In its closing argument the prosecution made numerous references to the credibility of
itswitnesses and the lack of credibility of the defense witnesses. Sandwiched between those references
were dso referencesto "what Mr. Wallswould haveyou believe." Also by the prosecutor, "Mr. Walsand
his client would have you believe ladies and gentlemen, that that couldn't hgppen .. . ."
1136. These actions continued to cdl into question the credibility of defense counsd, Mr. Walls, and
beyond question undermined the right to the effective assstance of counsd.
137.  Under these circumstances, that is not harmless error.

IRVING, J., JOINSTHIS OPINION.

SOUTHWICK, P.J,, DISSENTING:
1138.  With respect for both the mgority and the other dissenting opinion, | find theissuethet dividesthe
Court should be decided within a different andytica framework.
139.  The other dissenting opinion would reverse because the prosecutor cross-examined a defense
witness about whether she had been encouraged to perjure herself by defense counsel. The defendant
made an appellate issue of whether a limiting instruction from the judge was required because of this
suggestion. The other dissent does not agree with that characterization of the error. Insteed, it finds that
error arisesfrom impugning theintegrity of defense counsd. That undermined the right to effective counsd
by cagting counsd in an impermissibly negetive light in front of the jury. Theissue could only be pursued

by the artificid mechanism of asking whether an unnamed person had encouraged fa sehoods.

13



140. The mgority accepts the defendant's appellate approach that the issue is whether a limiting
indruction was required to be offered sua sponte. It then finds that the absence of an ingtruction was at
worst harmless error because it dso finds that the evidence of guilt was overwhelming. | note that no one
has identified just what suchalimiting ingruction would have sad -- perhaps, "even if you find that defense
counsd (or some unnamed person) may have sought to have one witness perjure hersdlf, that does not
mean others committed perjury.” Surely such an admonition or any other one serves no purpose. Once
theissueis properly injected, | find no judtified line to draw for the jurorsin how far they should take the
inferences that flow from that evidence.

41.  With respect for the authors of each opinion, | take a different tack. If aproper predicateislaid,
awitnessissubject to being questioned concerning whether she hassomeform of biasthat may be affecting
her tesimony. Under my reading of those rules, this evidence fits within the category of relevant bias
evidence used to impeach awitness. Where | find error is with the fallure to apply safeguards before
introducing evidence of thisvolatility. | would reverse and remand.

42. Anderson was one of the last withesses cdlled by the defense. She testified quite briefly -- her
direct testimony occupies only two pages of the transcript. 1t did not seemingly address any central issue
of thecase. Asbest as| can discern, the defense was using her testimony to describe some ambiguous
actions by another possible perpetrator of the crime. Itisinthe context of thisminor witnessthat theissue
before us needs to be addressed.

143. | sart with the manner in which this charge of pressure on a withess was injected into the case.
The State attempted to get the defense witness Anderson to admit that counsel had encouraged her tolie.
She denied that. She was then asked whether she had told Joseph Smith earlier that day about such

encouragement. Anderson denied that too. The State later caled Smith and asked him what Anderson

14



had said. He answered that Anderson had claimed that the defense counsel was attempting to get her to
"say something that | didn't say." There is some ambiguity in that phrase. Still, | find thet it creeted a
reasonable fact question about the following point: did Anderson clam to Smith that she had been
pressured in some manner by the defense counsd to change her version of what she had witnessed?
Anderson did not admit to testifying fasaly, but a least what she said raised suspicions about, i.e, it
"impeached," the accuracy of her testimony.

44.  Asking awitness whether she has in some manner been encouraged to give fase testimony raises
an inflammatory matter. For the State to raise that defense counsd himsdlf may have sought to suborn
perjury, unless there was a legitimate basis on which to make that dlegation, suggests prosecutoria
misconduct. Because the matter is 0 volatile, the issue should be introduced outside the hearing of the
jurors and the predicate laid. Asjust explained, the predicate did exist. | will review the remaining
condderations on admissbility.

Design of Rules of Evidence as to impeachment

5.  Impeachment of a witness on any basis that would draw testimony into legitimate question is
permitted. M.R.E. 607. Five bases for attacking witness credibility are generaly identified: (1) prior
inconsigent statement, (2) witness character, (3) bias, (4) contradictions of the testimony through other
evidence, and (5) ability of witness to perceive, recdl or narrate. 27 WRIGHT & GOLD, FED. PRAC. &
PrROC. 8§ 6094, at 516. The federd courts have never had specific rules permitting impeaching on the last
three categories, but the United States Supreme Court held that dl traditional methods of challenging
credibility were gill avalable. 1d. In 1989 the Mississppi rules gained an explicit section permitting

impeaching awitness based on bias. M.R.E. 616 cmit.
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46. Evenbeforestate Rule 616 was adopted, then, impeaching for biaswaspermitted. That isbecause
Rule 607 dlowed theimpeaching of witnessesgenerdly, without Sating any limitation. M.R.E. 607. Unless
something esein the rules specificadly excluded bias-based impeachment, it was proper under the generd
authorization for relevant evidence. M.R.E. 402; see 27 WRIGHT & GOLD, FED. PRAC. & PROC. § 6092,
a 487 (explains this reasoning for admitting bias evidence).
47.  What needs to be kept in mind are that the specific categories of impeachment covered by the
evidentiary rules have varying gpproaches to admissibility -- prior inconsastent statement (M.R.E. 613),
witness character (M.R.E. 608), bias (M.R.E. 616), and the character-rel ated issues of aprior conviction
(M.R.E. 609) and religious beliefs (M.R.E. 610). Impeachment based on character, or more precisdly,
on reputation testimony, is limited and extringc evidence is usudly prohibited. M.R.E. 608 (a) & (b).
However, as one authority on the amilar Federd Rules of Evidence has written, "biasis never classfied
as acollatera matter lying beyond the scope of inquiry, or as a matter on which an examiner is required
to take awitnesss answer." 2 WEINSTEIN'S FED. EVID. 8607.04 [1] (2000). Extrinsc evidence of bias
is broadly permitted, as | will show.

Evidence Rule 616
48. The question of the bias of awitness may legitimately be pursued.

For the purpose of attacking the credibility of a witness, evidence of bias, preudice or
interest of the witness for or againgt any party to the caseis admissible.

M.RE. 616. Thisis not evidence of character, or of prior bad acts. Thisis alowing evidence that a
particular witness for reasons of "bias, preudice or interest,” may not be telling the truth.
149. What condtitutes "bias’ or "prgudice" is the next important issue. Threats, bribes, or other

inducementsto tell acertain story may properly be characterized as bias. Someone may be continually
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biased because of past attitudes or connections with a party or an issue. A witness instead may be
gtuationdly biased, in that the person isinclined to one side because of specific inducements. Professor
Wigmore defined "bias' for purposes of impeaching witnesses as including "dl varieties of hodility or
pregjudice againgt the opponent personaly or of favor to the proponent persondly,” "specific inclination .
.. produced by the relation between the witness and the cause a issue in the litigation,” and "corruption
[which] is here to be understood as the conscious fase intent which is inferrable from giving or taking a
bribe or from expressions of a genera unscrupulousness for the casein hand." 3A WIGMORE, EVIDENCE
§ 945 (Chadbourn ed. 1970), quoted in 27 WRIGHT & GOLD, FED. PRAC. & PROC. 8 6095 at 517 (1990).
A fourth classfication hasbeen noted, which is™ coercion, intended to include any form of menta, emotiona
or physica duress or compulson that overcomes awitness duty to tel the truth." 27 WRIGHT & GOLD,
FED. PRAC. & PROC. 8 6095, at 517 n.7. Inaligt of specific sources of bias, included are bribes and fear.
Id. at 519-20.
150. Ashasbeen sad, evidence of biasisawaysrdevant snceit underminesal the assumptions about
witness teimony. 1d. at 516 & 526. Regardless of category, bias may be explored through cross-
examinaion and with extringc evidence. Another rule becomesinvolved if the bias arises from evidence
of any form of bribery. That isreviewed next.

Evidence Rule 408
151. A more specific rule has been used when the issue is one of obstructing a crimind prosecution.

Evidence Rule 408 generdly bars proof of pretrid offersto compromise civil clams. Thereisacavedt in

! The assumptions asto al testimony are "(1) that the witness perceived the fact, (2) that he
accurately recdls his perception, (3) that he truthfully states his recollection, and (4) that he expresses
his testimony in away that permitsit to be understood by the jury in the generd manner intended by the
witness." 27 WRIGHT & GoLD, FeD. PRAC. & PrRoC. 8 6092, at 487.

17



the rule that makes clear that evidence of financid pressure on crimind witnesses isadmissble: "Therule
as0 does not require exclusion when the evidence is offered for another purpose, such asproving biasor
prgudice of awitness, ... . or proving an effort to obstruct acrimina investigation or prosecution.” M.R.E.
408. Under the nearly identicd Federal Rule of Evidence 408, it has been concluded that evidence of
"efforts to 'buy off' the prosecution or a prosecuting witness' is admissble. 2 WEINSTEIN'S FeD. EVID.
8408.08[6].
152. Therefore, depending on what the examination of the witnesses uncovered, evidence of effortsto
suborn perjury by bribes or other pressures would have been rdevant and admissible under one of these
evidentiary rules. As shown in the mgority opinion's excerpts from the testimony, there never was any
indication of how the counsdl alegedly had tried to get the witnessto tell her story in acertainway. Rules
607 and 616 are sufficient, with Rule 408 specificaly relevant to bribery.
153. Thisandydsisto be distinguished from the generd rules for presenting evidence of the character
and conduct of awitness. See M.R.E. 404, 405 & 608. There, issues of what can be proved solely
through questions to the witness and what can be shown through extrinsc evidence take center stage.
Thereisaquitedifferent right that alowsintroduction of extring ¢ evidence when biasisthe concern. Under
Rule 616, evidence of the bias of awitnessisadmissible.

Rule 613
54.  Once the witness Anderson denied having been encouraged by the defense counsd tolie, shewas
asked whether she had told Joseph Smith the contrary. She denied having said anything to Smith about
counsdl's encouraging her to lie. When Smith himself was then called, he quoted what she had alegedly

told him. That was a prior incongstent statement of the first witness, which she was initidly given an
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opportunity to admit, deny, or explain. However, | do not find that the specific evidentiary rule on prior
incons stent statements to be applicable. M.R.E. 613.
155. Rue613 gopliesto prior satements being used to chalenge the credibility of awitnesson anissue
relevant to the underlying case. Thetypica exampleistha awitnesstegtified asto oneverson of relevant
events, and a prior satement told adifferent story. 1f on the other hand the prior statement of that witness
is being used to establish bias, another rule gpplies. The existence of biasisaquestion about state of mind.
"Statements of a witness asserting that she is biased for or againgt a party are admissible over a hearsay
objection on the grounds that they are offered to prove the witness state of mind." 27 WRIGHT & GOLD,
FeD. PRAC. & PrROC. 8 6095, at 517 n.9. A hearsay rule dlows admisson of a declarant's then-existing
gate of mind. M.R.E. 803(3).
156. Therefore, this prior satement was not just admitted for impeachment purposes. When Rule 613
is used generdly to attack witness credibility with a prior inconsstent statement, the evidence is soldy
impeachment and cannot prove the matter asserted. But when the category is not witness credibility
generdly but bias, the prior statement can be used as substantive evidence of that bias. Rule 613 isnot the
door through which the evidence has been admitted; Rule 803(3) is. See27 WRIGHT& GOLD, FeD. PRAC.
& Proc. 8§ 6095, at 533 (distinguishes between admission of prior inconsstent statement to attack
"credibility,” and introduction to show bias).

Rule 403
157. It was incumbent on the State to present a legitimate bas's on which to make this voldile clam.
| find that such evidence was provided in the form of the Joseph Smith's tesimony. He testified that the

witness Anderson told him that defense counsel had "got me in here trying to say something that | didn't
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say." Though this unfortunately impugned the integrity of defense counsd, it was not inadmissble for that
reason. Thiswas relevant and admissible evidence.

158. What | find to be the extent of possible error here is that the line of valid inquiry was nonetheless
so inflammatory that alegitimateissue of undue prgjudice existed. Y es, awitnessbeing encouraged to "'say
[at trid] something thet | didn't say" beforetrid isrelevant evidence. It isaso extraordinarily inflammatory
when it is defense counsd himsdf who is implicated. The evidence is Hill relevant. Here, the witness
whose out-of -court statement is at issue was an extremely minor one. However, the jury's acceptance of
the evidence of suborning perjury would likely cause them to doubt other defense witnesses as well.

159. | agree with the other dissent to thisextent: toinject into acrimind trid the posshility that defense
counsd himsdlf is suborning perjury is potentidly so fundamentdly destructive that such evidence cannot
be treated as just another item of impeachment. Indeed, if any counsd did what the prosecutor aleged,
that isabads for amidrid, crimind charges, and a variety of other results. Those ramifications do not
mean that the issue cannot be pursued. Indeed, it should be vigoroudy investigated.

160.  The problem in this case was the method by which the inquiry was underteken. In fairly blithe
fashion, the prosecutor asked whether defense counsdl had asked awitnessto lie. The trid judge also
appeared somewhat nonchalant concerning the seriousness of the charge.

161. Whenever an issue of a counsd's attempt to suborn perjury exigts, | conclude that the party with
that concern should raise it out of the presence of the jury. A hearing should be held, with whatever
witnesses desired by either Side or the court being called to explorethe charge. If thetrid court concludes
thet there is a basis on which to believe an attempt to cause perjury was made by one of the counsd on
the case, then unlesslesser remedies gppear adequate, consideration should be givento declaring amistrid

and of referring the matter for crimina and professond sanction.
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762. If instead the trid court finds no reasonable basis on which to believe any such attempt was made,
thenfindingsto that effect should beentered. What further stepsto take depends on whether the party with
the concern till wishes to pursue it as impeachment of a witness. If the party agrees to drop the
impeachment evidence, then nothing further isneeded. However, the counsel who raised theissue may not
wish to abandon the point. A crimind defendant has a condtitutional right to impeach government
witnesses. Davis v. Alaska, 415 U.S. 308, 316-17 (1974). This would include the right to seek to
convince ajury that the prosecution improperly sought to coerce witnesses, even if atrid judge did not
accept that a subgtantia basis to believe the clam existed. The State would not have a corresponding
conditutiond right. 1t would have the rights granted under the Rules of Evidence, however, which areto
have admitted relevant evidence that does not run afoul of the restrictions set out intherules. Among those
regtrictions is that the probative vaue of rdevant evidence be not greatly outweighed by the prgudicid
impact of it.

163. | find no basis after such a hearing on which to deny the defense the right to pursue the
impeachment if it desiresto do o, even if thetrid judge found insufficient groundsto believe that opposing
counsal had sought to suborn perjury. A full evidentiary presentation to the jury on the matter by the State
would aso be alowed to counter the impeachment.

64. If the State wishes to override a trid judge's conclusion after such a hearing and ill use the
impeachment evidence that perjury was suborned by defense counsdl, then the admisson should be
controlled by comparing the probative value to the prejudicia effect.

165. Itistruethat trid counsd did not raise the issue of the Rule 403 baancing. The objection by
defense counsal was smply that there was no basis on which to be asking these questions. The State then

showed avdid bass. Counsd did not object that whatever probative vaue of bias that might be shown
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was too greetly outweighed by the prgudicid impact. See M.R.E. 403. | find no generd obligation for
atrid judge unbidden to sate ordly his baancing of prgudice to probative vaue, though "atrid court is
required to congder whether the probeative vaue of the questionable evidence is outweighed by undue
preudice.” McCullough v. State, 750 So. 2d 1212, 1216 (f15) (Miss. 1999). That just makes it
necessary that the judge think about this. Indeed, since Rule 403 gppliesto al evidence, were an on-the-
record baancing aways needed, then every ruling on any objection that raises an issue of admisshbility
would have to include a statement about the balancing. | find no such mandate in the casdlaw.?

766. | would place the matter before us today in the category of requiring not just an on-the-record
baancing, but an actud separate hearing. The implications of the charge made by the State were serious
enough that thefailureto treat this outsde the jury's presence, with adequate fact-finding, was fundamenta
error that removes the need for a contemporaneous objection.

167. In the baancing that would occur when the State wishes to impeach despite a trid judge's
conclusions after ahearing, it would be relevant to determine whether the witness was a minor one. In
addition, the strength of the foundation for the evidence would be rdlevant. Here, the witness Smith did
not state that the earlier witness Anderson had told him that she had actudly said something untruthful, but
only implied that defense counsdl had tried to get her todo so. A jury would be entitled to infer for purpose
of determining bias that the attempt was successful since the witness was used, but that is not a necessary
inference. The court might find the probetive value too attenuated and the prejudice too great to permit

introduction.

2 There is some suggestion, but only occasiona, that before admitting evidence of other bad
acts under Rule 404, an on-the-record balancing must occur. Anthony v. State, 843 So. 2d 51, 55
(Miss. Ct. App. 2002). The nature of Rule 404 evidence makes it more of a candidate for sua sponte
fact-finding on the balance than does most other evidence.
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168. What senseto make of relevant, admissible evidenceis ultimately for jurors, not for judges. There
isaninitid function for trid judges, though, which is to filter unfairly prgudicid evidence through proper
procedurd protections. | would reverse and remand for the failure to do so.

169. The mgority findsthe evidence overwhelming. | find the evidence contested. | do not believethat
we can ignore that an ingnuation of this magnitude oozed into the case even if there was substantia
evidence on which ajury could rely to convict. There were dso denids of Harriss complicity on which
the jury could have relied to acquit. Thiswas an immeasurable digtortion of the fact-finding process. To
find it to be harmless error isto declare that the harm in this case can be confidently quantified. | do not
fed so audacious.

McMILLIN, CJ.,JOINSTHIS SEPARATE WRITTEN OPINION.
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