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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1.  Wegrantedthepetitionfor writ of cartiorari filed by Ted Smithto review thejudgment of the Court
of Appeaswhich dismissed thisgpped for lack of jurisdiction. Smith v. Parkerson Lumber, Inc., 850

$0.2d 99 (Miss. Ct. App. 2002).



2. In September 1997, Parkerson Lumber, Inc. (Parkerson), was cutting timber on the property
adjacent to Smith's. After Parkerson completed the job, Smith's Sster ingpected his property and found
thet timber had been cut from two sectionsof Smith'sproperty. Smith sued Parkerson requesting dameges
for the cutting of the trees, the diminution of property vaue, and the loss of enjoyment. Parkerson
acknowledged cutting the timber on afifty-foot Srip of Smith's property, but denied cutting timber on the
southvwest corner of Smith's property.
3.  OnNovember 1 and 2, 2000, ajury trid was hed on damagesto thefifty-foot srip and damages
and liability asto thesouthwest corner. Smith wasawarded damagesin the Choctaw County Circuit Court
for trees that were cut down and taken away from afifty-foot trip of his property by Parkerson Lumber,
Inc. The judgment was signed by the dircuit court judge on January 3, 2001
4.  Smith'scounsd, Wayne E. Feardl, J., assatsthat amember of his Saff contacted the Circuit
Clerk on January 8, 2001, and was informed thet the judgment had not been entered.  Notice from the
derk regarding thejudgment'sentry waslater receved by the partieson January 29, 2001. Smith'scounsd
filed a motion for INOV on February 5, 2001, which was dismissed on February 7, 2001, without a
reasongiven. Smith filed hisnotice of goped on March 8, 2001, to gpped thejudgment. The goped was
assigned to the Court of Appeds
5.  TheCourt of Appedsheard ord argument and found thet jurisdiction was lacking to review the
case because the natice of goped was untimdly filed. No ruling on the merits was mede by the Court of
Appeds Smith'smation for rehearing was denied. We granted catiorari to determine whether Smith's
aoped wastimdly.

.

A. Was Smith'sappeal properly dismissed asuntimely?



6.  Smithcontendsthat thetrid court derk'sfalureto abide by M.R.C.P. 77(d) isan intervening act
which should have extended the timeto file his pogt-trid motion and notice of gpped. should have been
extended. Smith contendsthet the Court of Appedls decisonsto dismisshisapped andto deny hismaotion
for rehearing arein direct conflict with prior reported decisons of this Court.

7. InRobertsv. Grafe Auto Co., 653 So.2d 250 (Miss. 1994), this Court Sated:

Even assuming arguendo thet the forms could be congtrued to be find
judgments, Roberts was never natified of thelr existence, and her right to
due process would protect her from losing her right to gpped Snce she
was not aware of the jury verdict and was not natified of ther existence,
Theformswere nat in the court file, were not entered on the docket and
were presented to the judge ex parte. Roberts counsd assartsthet he
meade a reasonable search and inquiry in order to determineif ajudgment
had been filed and was advised by the derk of the trid court that no
judgment hed been filed.

Id. a 250-51.

8.  The main function of this Court's decison in Roberts was to reindate the goped dter a
determingtion by this Court that the documents entitled "JURY VERDICT FOR THE DEFENDANT",

ddivered to the derk on November 21, 1991, did not Sart the period inwhichto gpped. 1d. a 250. The
Court hdd that pursuant to M.R.C.P. 77(d), thetimefor goped should have run from December 5, 1991,
when the document entitled " Judgment” was entered & the derk's office. | d.

19. Inthecasesubjudice, Smith triesto judify his goparent dday in filing his pos-trid maotions and
notice of goped by rdying onthederk'sfalureto promptly mail notice of theentry of judgment asrequired
by M.R.C.P. 77(d). Although Smith did not receive the natice of judgment from the derk until January 29,
2001, hisargument isfutile Sncethelagt sentence of M.R.C.P. 77(d) dearly dates "Lack of natice of the

entry by the derk does not affect thetimeto gpped, nor rlieve, nor authorize the court to relieve, aparty



for falure to goped within the time dlowed, except as permitted by the Missssippi Rules of Appdlae
Procedure.”

110.  InJduly of 1997, after this Court'sdecison in Roberts, M.R.A.P. 4(h) was added to the rules.

Thetrid court, if it finds (8) that aparty entitled to notice of the entry of a

judgment or order did not receive such noticefrom the derk or any party

within21 daysof itsentry and (b) that no party would be prgjudiced, may,

uponmotion filed within 180 daysof theentry of thejudgment or order or

within 7 days of recepts of such notice, whichever is earlier, reopen the

timefor goped for a period of 14 days from dete of entry of the order

reopening the time to gpped.
Smith'sargument is not convinang Snce thet he hed adequate remedies for his gtuation.
11. However, the problemand its solution do not rest there. Despite Smith's argument, it istroubling
that the Court of Appeds decison concludes that the judgment was entered on Jenuary 3, 2001. The
Court of Appedls then condudes that the notice of gpped was filed "'some Sxty-four days after entry of
judgment." Therefore, the Court of Appedls hdd thet it was without jurisdiction to entertain the apped.
112. Regadlessof whether the parties rase jurisdiction, the Court is required to note its own lack of
jurigdiction, and if the notice of goped is not timdy filed, the gopdlate court Imply does not have
jurisdiction. Michael v. Michael, 650 S0.2d 469, 471 (Miss. 1995). The Court of Appedscorrectly
observed thet thetimdy filing of anatice of goped isjurisdictiona and thet thenoticemugt, under M.RA.P.
4(a), befiled within thirty days fallowing entry of the judgment from which the goped istaken. If catan
pog-trid mations are timdy filed, the time runs from the entry of the order digposing of those mations.
113.  Although ajudgment may be 9gned and ddivered to the office of the derk, it isnat effective until
it has been entered on the docket. An examination of thetrid court's docket in this matter shows no entry
of ajudgment on January 3, 2001. Theonly natation regardinga™Fnd Judgment” gppearsincongpicuoudy

a the end of the entry for Jenuary 11, 2001, showing thet the trid court derk received a check in the



amount of $2,239.54. The fact that the judgment was not entered on the docket may explain why the
derk's office informed Farrdl's gaff on January 8, 2001, when inquiry was mede, that no find judgment
had been entered.

114. M.RCP. 58 provides as follows "Every judgment shdl be st forth on a sgparate document
which bearsthetitie of ‘Judgment.” A judgment shall be effective only when so st forth and when
enter ed asprovidedin M.R.C.P. 79 (8)." (emphedsadded). M.RA.P. 4(a) providesthat "the notice
of gpped required by Rule 3 shdl befiled withthe derk of thetrid court withinthirty daysafter the date
of entry of the judgment or order gopeded from." Further, "[a notice of apped filed after
announcement of adecison or order but before the entry of the judgment or order shdl betreeted asfiled
ater such entry and on the day of the entry." M.R.A.P. 4(b). Here, the natice of gpped filed by Smithis
onefiled beforethe entry of ajudgment within themeaning of M.R.A.P. 4(b). Insofar astherecord before
this Court reflects thefind judgment has nat been formally entered even unto this day.

115.  This Court was faced with asmiler Stuationin Sweet v. Luster, 492 So.2d 983 (Miss. 1986).
Inthat case, Sweet filed anctice of goped from achancery court judgment The chancery court announced
itsdecison onthe meritsdirecting that the complaint be dismissed and thefind judgment beentered infavor
of Luster, et a. Id. a 984. On April 15, 1985, the chancery judge sgned the find judgment. The
judgment, however, was never formally entered on the docket. OnMay 23, 1985, Svet filed hisnotice
of gppedl. The record wasthen completed and lodged with the derk of this Court, and the costs had been
pad.

116. Ludter agued that the goped should bedismissad for dleged failure of Siveet to givetimely notice

of goped in conformity with what wasthen, Rule48(b) of theMiss Sup. Ct. Rules, which provided in part:



the party or partiestaking the goped shdl file anotice of goped with the
clerk of the court whose judgment, order or decree is being gopeded
within thirty (30) days after the date of entry of judgment, order or
decree. [Emphasis added]

Id. & 984 (quoting Rule 48(b), Miss. Sup. Ct. Rules).
17. ThisCourt denied Lugter's motion to digmiss and Sated:

The natice of goped filed by Appdlants Swest, Et Al isonefiled after the
announcemeant of thedecison but beforetheentry of ajudgment withinthe
meaning and contemplation of Rule 48(d)[Y]. The same may be said of
Appdlants prepayment of cods That find judgment, however, has not
been formally entered even unto this day, a least insofar as the records
mede available to us reflect.

The entire record of thetrid proceedings has been lodged with the court.
Under the drcumgtances, the only practica courseisfor thederk of the
Chancery Court of Claiborne County to correct thisdericd overaght and
forthwith enter the find judgment, note same on the court's docket, and
forward acartified copy thereof to thisCourt for indusionintherecord on
goped. Oncethat isdone, by operation of our Rule 48(d), the notice of
gpped hereiofore given by Appdlants Swedt, e d, together with ther
cost payment, "shdl be treated as filed after such entry and on the day
thereof". This gpped may then proceed asin the ordinary course.

Id. at 985.
118. Inthecase subjudice, it isobvious that it was assumed that the judgment hed been entered and

that the notice of apped was parfected. Like the Stuation in Sweet the entire record of the trid court

! Rule 48(d) of the Miss. Sup. Ct. Rules was the equivaent of what is now M.R.A.P.4(b).
Rule 48(d) provided: "A notice of apped filed after the announcement of a decision or order but
before the entry of the judgment, order or decree shall be treated asfiled after such entry and on
the day thereof."

M.R.A.P. 4(b) provides. "A notice of apped filed after the announcement of adecison or
order but before the entry of the judgment or order shall be treated asfiled after such entry and on the
day of the entry."



proceedings had been lodged with this Court. Further, the parties filed their briefs, the case had been
assigned to the Court of Appedls, and ord argument was heard.

119.  Inkegping with this Court's prior decison in Sweet and under the circumstances of the present
cae, the only rationd solution isfor the derk of the Choctaw County Circuit Court to correct thisdericd
oversght immediady by entering thefind judgment pursuant toM.R.C.P. 79, and by forwarding acertified
copy thereof to the derk of this Court for indluson of the record on gpped within fifteen days of the date
of thisopinion. See Sweet, 492 So.2d at 985. By operation of M.R.A.P. 4(b), the natice of goped filed
by Smith, together with his cost payment, shdll be trested asfiled after such entry and on the day of the
entry. 1d. Further, thismaiter is hereby remanded to the Court of Appedss for adecison on the merits

1.

20.  Thejudgment of the Court of Appedls dismissing this case and assessing costs againgt Ted Smith
isreversed, and this caseis remanded to the Court of Appedsfor adecison on the meits. Further, the
derk of the Choctaw County Circuit Court isdirected to immediatdly enter thefind judgment pursuant to
M.R.C.P. 79 and forward a catified copy thereof to the derk of this Court, within fifteen days of the dete
of this opinion, for indusion in the record on gpped.

121. REVERSED AND REMANDED TO THE COURT OF APPEALS FOR A
DECISION ON THE MERITS.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. DIAZ,J., NOT PARTICIPATING.



