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GRAVES, JUSTICE, FOR THE COURT:

M. Inthispremisesliadility case acusomer wasinjured when shefdl from astepladder inaK-Mart

dorewhile trying to retrieve adigilayed item. Thejury found the cusomer 95% at fault but assessed her

dameges a afraction of the uncontradicted past and future medicd expenses. After thetrid court granted

an additur, the cusomer gppedls contending that the jury’ s gpportionment of fault was agand the weight

of the evidence and that thetria court abusad itsdiscretion in exduding testimony about and photographs



of other depladders a the dore. K-Mart do cross-appedls arguing thet thetrid court erred in granting
an additur. Finding no reversble eror by thetria court, we affirm its post-additur judgment.
FACTSAND PROCEEDINGSBELOW
2. On December 14, 1994, Bobbie Ganes (Gaines) and her dster went to the Super K-Mart
department gore (K-Mart) in Jackson, Missssppi to do some Chrigmas shopping. Whileinthe sore,
Gaines gpotted apopcorn tin located on thetop shef inthe holiday display section. A six-foot stepladder
was located next to the shelf. When Gaines climbed the ladder to retrieve the popcorn tin, she fell,
sudaning injuriesto her head and lower back. Mdvin Jones aK-Mart employeein loss prevention, filed
an accident report, and an ambulance was cdled to assg Ganes. Gaines was teken to . Dominic's
Hospitd in Jackson where she was treated and released afew hourslater.
13. Laer that same day Gaines went to severd emergency rooms in Neshoba County and Leske
County complaining of back pain and heedaches. Eachtime shewas given pain medication and rd eased.
After experiencing perdsent incontinence, chronic back pain and migraine headaches, Gaines was
examined by severd specidids, induding a psychologis who opined that Gaines may have been
mdingering asto the extent of her pain. At thetime of trid, Gainess medicd hills approached $83,000.
In addition, Gaineslearned that she would have to weer a catheter the rest of her life
4. Ganeshbrought suit in the Circuit Court of the Hrgt Judidd Didrict of Hinds County aleging thet
K-Mart was negligent in placing the ladder where a customer could useit. The jury returned averdict in
favor of Gaines assessng her damages as $10,000, but found that Gaineswas 95% at fault. Thejury then
reduced the award to $500. The trid judge granted an additur of $20,491, based upon an expert’'s

edimate that Gaines' s presant and future medica expenses would totd gpproximatdy $610,000. The



additur raised the award to gpproximately 5% of $610,000. K-Mart did not acoept the additur, and both

parties gppeded.
DISCUSSION
l.

WHETHER THE JURY VERDICT WAS AGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

%B.  Ganesaguestha thejury verdict was agang the overwhdming weight of the evidenceinthat K-
Mart's negligence was substantidly gregter than the 5% assessed by thejury. In support of this pogtion
GanesdtesMoorev. Winn-Dixie Stores I nc., 252 Miss. 693, 173 So.2d 603 (1965). In Moore
this Court held thet a property owner owes an invitee the duty to use reesonable careto kegp itsSorein
areasonably sefe condition for the protection of itsinvitees, or the owner owesan inviteethe duty to warn
of any dangerous conditions not reedily gpparent which the owner knew, or should have known, in the
exercise of reasonable care and the duty to conduct reasonable ingpections to discover dangerous
condiionsexiding on the premises. 1 d. Therefore, Gaines submitsthat K-Mart owed its cusomersthe
following duties
(1) A duty to usereasonable and ordinary care to keep its store reasonably safe for
the protection of its cusomers, or
(2 A duty to warn its cusomers of any dangerous conditions not reedily gpparent
exiding in the gore which K-Mart knew or should have knownintheexercise of
reasonable care; and
(3) A duty to conduct reasonable ingpections to discover and correct dangerous

conditions exiding in the gore.



6.  Ganespodtstha K-Mart breached its duty to her by placing unsafe ladders on the sdes floor
which it knew, or should have known, were being used by cusomers. Gaines further posditsthat K-Mart
knew thet its cusomerswere using these ladders and despite agtore palicy which prohibited such use, K-
Mart faled to remove themor warn Gaines of their condition. Gaines argues that she provided the jury
withunrefuted evidencethat she suffered injuriesdueto her fal fromthe defectiveladder in K-Mart'sstore.
Gaines argues further that it is undisputed thet her injuries resullted in severe urologicd damage

7.  K-Mart countersthat thisCourt hasconastently held thet if reesonable men might have adifference
of opinion asto whether the negligence of aparty conditutesasubstantia factor in bringing about theinjury,
the quedtion of negligenceisfor the jury, and thet dl questions of negligence and contributory negligence
arefor thejury with proper indructionsfrom thetrid court. Carusov. PicayunePizzaHut, Inc., 598
$0.2d 770, 772 (Miss. 1992); Smith v. Walton, 271 S0.2d 409, 410 (Miss. 1973). K-Mart submits
that the jury in the indant case was properly indructed in the law and properly rendered a verdict
goportioning fault between the two parties

18.  K-Mart agressthat under Missssppi law the owner or operator of business premisesowesaduty
to an invitee to exercise reasonable care to keep the premisesin a reasonably safe condition and, if the
operator isaware of the dangerous condition whichisnot reedily goparent to theinviteeg, heisunder aduty
to warn theinvitee of such condition. JerryLee' sGrocery, Inc. v. Thompson, 528 So.2d 293, 295
(Miss 1988). K-Mart submits, however, that an invitee is il required to use that degree of care and
prudence which a person of ordinary intdligence would exercise under the same or Smilar drcumdance.

Fulton v. Robinson Indus,, Inc., 664 S0.2d 170, 175 (Miss. 1995). Itisundisputed that Gainesfalled

to ask for assgtance from one of K-Mart's employees before climbing the stepladder to retrieve the



popcorn tin from the top shdf. K-Mart submits thet this was sufficdient to establish thet Gainess injuries
were the result of her own cardessness

9.  Ganes countersthat a the time of her injuries, the ladder was dready on the sdesfloor in a
dangerous condition so asto be used by K-Mart cusomers. Gaines points to the absence of conflicting
tesimony establishing that warningswere posted. Gainesdso pointsto thetestimony of aformer K-Mart
employes, Mdvin Jones who investigated the accident after it happened. Jones tetified that the ladder
gopeared to be "ramshack” and ungable. Hedso tetified that Some screwsin the middle Seps gppeared
tobeloose Ganes submitsthat Snce thiswas the only tetimony submitted concerning the condition of
the ladder, any objective assessment by thejury should haveled to the condusion thet the K-Mart ladder
was not reasonably safe for K-Mart customersto use.

110. K-Mat countersthat there was conflicting evidence presented as to the condition of the ladder.
K-Mart pointsout thet upon cross-examination, Jones admitted thet the ladder wasnot broken or cracked
and if such was the case, he would have noted it on the accident report which he prepared. K-Mart
submits further thet the jury was not required to bdieve the tetimony of Mdvin Jones Fndly, K-Mart
argues thet the jury viewed three photogrgphs of the scene of the accident which showed the |adder
involved and could reach its own condlusion as to the ladder's condition.

11. K-Mart citesAndrew Jackson LifeIns. Co. v. Williams, 566 So.2d 1172 (Miss. 1990),
inwhich this Court held thet thejury isin the best pogition to evduate and wegh the truthfulness of each
witnessstetimony. 1d. a 1177. "The demeanor or bearing, the tone of voice, the atitude and
gopearance of the witnesses, dl are primarily for ingoection and review by thejury. Thejury nat only hes

the right and duty to determine the truth or falSity of the witness, but dso has the right to evduate and



determine what portions of the tesimony of any witnessit will acocept or rgect.” 1d., (quoting Travelers
Indem. Co. v. Rawson, 222 So.2d 131, 134 (Miss. 1969)).
112.  Thejury heard testimony fromboth Sdes and wasin the best pogition to determine which verson
of events was more credible. As sated above, the jury has the right to evduate and determine what
portions of thetestimony of any witnessto acogpt or rgect. Intheingant case, thejury heaerd thetestimony
of Gainesand Jonesasto the condition of theladder. Thejury dso saw picturesof the accident scenewith
the ladder in quegtion lying on the floor besde Gaines  Findly, the jury heard tesimony from Gainess
doctor and thet of an expert withesswho presented estimates of Gainess future medical expenses
113. Asdigpaate asthe verdict may seem asit rdaesto the degree of fault accorded the parties, it is
not this Court'splaceto subgtitute itsjudgment for that of alawfully impanded jury. Only whentheverdict
evinceshias, passon or prgudicewill areviewing court have causeto overturn. Mcl ntosh v. Deas, 501
S0.2d 367, 369 (Miss 1987). Thereisinaufficient evidenceto establish theat suchisthecasehere. 1t was
cartanly reasoneble for the jury to have expected that a customer would not attempt to retrieve an item
fromthe top shdf of a department sore without the assstance of an employee. Furthermore, it was
cartanly reasonablefor thejury to have found that Gainess own negligence significantly contributed to her
injuries and thereby gpportionfault asit did. Inlight of the evidence presented, thesefindings do not shock
the conscience, nor riseto theleve of evidending bias passon or prgudice. Accordingly, Gainess point
of eror iswithout merit. Thejury'sverdict asto the gpportionment of fault should be uphdd.
.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN

EXCLUDING TESTIMONY AND PHOTOGRAPHS OF ALLEGEDLY
DEFECTIVE LADDERS.



14. Ganes next argues that the trid judge erred in exduding the tesimony of the former K-Mart
employes, Mdvin Jones, regarding other ladders Stuated on K-Mart's sales floor. Gaines submits that
Jones's testimony would have established that K-Mart dlowed faulty, defective or damaged ladders
returned by customersto be placed on the sdesfloor. Gaines dites Rule 406 of the Missssppi Rules of
Evidence It dates, “Evidence of the habit of aperson or of theroutine practice of an organization, whether
corroborated or not and regardless of the presence of eyewitnesses, isrdevant to prove thet the conduct
of the person or organization on a particular occagon isin conformity with the habit or routine practice”
M.R.E. 406.

115. Thelineof quetioning & issue went asfallows

Q: Would these—wdll you've dready sad these types of ladders

were avalable for sdeto the public?
A: Yesgr.
Q: Were these ladders ever returned by customers?
A Yes
Q: What are some of the reasons why these ladders would have been
returned?

BY MR.HOLLAND: Your Honor, | would object to the rlevance of
this That returning other ladders does not rdae to this
particular ladder.

BY THECOURT:.  Wheeaeyou gaing with this counsd?

BY MRWARD: To show that there are other problems with ladders,

your Honor.

BY THECOURT:  The Court isgoing to sustain the objection.

116. Ganespogtsthat hed the court dlowed thisline of questioning to continue, the jury would have
been giventhe rdevant informetion that K-Mart routindy and customarily placed defective ladderson the
sdesfloor. Moreover, Ganes submits thet the jury would have come to the condusion that the |ladder
involved in Gaines s accident was indeed defective

117. K-Martsubmitsthat Gaines sargument isnothing morethan an attempt to Sack severd inferences



upon each other in an effort to disguise pure speculaion. K-Mart cites Rule 403 of the Missssppi Rules
of Evidence which gatesin patinent part: “Although rdevant, evidence may be exduded if its probetive
vaueis subgantidly outweghed by the danger of unfair prgudice, confusion of isues, or mideading the
jury, or by consderaions of undue dday, wagte of time, or needless presentation of cumulaive evidence”
M.RE. 403. K-Mart submitsthet therewasnoissued trid asto how theladder involved in the accident
got on the sdles floor. K-Mart further submits thet Gaines failed to present evidence that the ladder
involved had been returned by a customer or had been returned in a defective condition. K-Mart urges
that the admisson of evidence concerning other ladderswould have only encouraged the jury to speculae
thet thisladder waswithin agroup of other laddersreturned by customers and thet such speculation would
only detract from the jury’ s evdudtion of the direct evidenceinthe case. We agree.

118.  This Court has dated thet the admisson or suppresson of evidence iswithin the discretion of the
tria judge and will not be reversed aosent an abuse of thet discretion. Barrett v. Parker, 757 So.2d
182, 183 (Miss. 2000). Moreover, this Court hasheld thet for acaseto be reversed on the admisson or
exdusonof evidence, it mud result in prgudice and harm or adversdy affect asubgtantid right of aparty.
Hansen v. State, 592 So.2d 114, 115 (Miss. 1991).

119.  Although Rule406 dlowsthe admission of evidencetending to establish abusiness sroutine, habit
or prectice, Rule 403 prohibits the use of any evidence that subgtantidly confusestheissues At trid,
Gaines, through the tesimony of Mdvin Jones, sought to establish that K-Mart routindy left defective
ladders onitssalesfloor. If Gaineshad Smply sought to establish thet K-Mart routindly left ladders oniits
sdesfloor, then tetimony regarding this practice may have been admitted, if rdevant. The conflict arises
because the jury is left to speculate about the inferences Joness tesimony raises: (1) that the ladder

involved in the indtant case was defective, and (2) that K-Mart knew of the ladder's dangerous condition.



Such inferences muddy the issues and confusethe jury. Accordingly Gaines s argument is without merit.
Thetrid judge did not e in exduding the proposad testimony of Medvin Jones concaning the condition
of other laddersin the sore.

b.
120. Ganesnext aguesthat thetrid court erred in exduding photogrgphs of other ladders on the basis

thet theactud photographer hed not identified the photographs. While Gainesis correct thet thetrid judge
should nat have exduded the photographs on thet besis, See Wel lsv. State, 604 So.2d 271, 277 (Miss.
1992) (ating Jackson v. State, 483 So.2d 1353 (Miss 1986)), the photographsweredill inadmissble
for the same reasons addressed in the preceding section; such evidence confuses the issues as the
photographs do not addresswhether theladder involved in Gaines sacadent wasdefective. Accordingly,
Gaines sargument iswithout meit.

[1.

WHETHER THE TRIAL COURT ERRONEOUSLY GRANTED AN
ADDITUR TO THE JURY'SAWARD.

21. K-Mart submitsin its cross-gpped that the trid court's decison to grant an additur to the jury
award was erroneous and should bereversed. Inreviewing atriad court'sgrant of an additur, this Court's
gandard of review islimited to an abuse of discretion. Maddox v. Muirhead, 738 So.2d 742, 743
(Miss. 1999) (ating Rodgersv. Pascagoula Pub. Sch. Dist., 611 So.2d 942, 945 (Miss. 1992)).
The party seeking the additur bearsthe burden of proving hisinjuries, loss of income, and other damages
This Court views the evidence in the light most favorable to the defendant, giving him dl favoradle
inferences that may reasonably be drawn therefrom. Rodgers, 611 So.2d at 945.

22. Miss. Code Ann § 11-1-55 (Rev. 2002) provides:



The supreme court or any other court of record in acase in which money dameges were
awarded may overule a motion for new trid or affirm on direct or cross goped, upon
condition of an additur or remittitur, if the court finds that the damages are excessive or
inadequete for the reason that the jury or trier of the facts was influenced by bias,
preiudice, or passion, or that the damages awarded were contrary to the overwheming
weght of credible evidence. If such additur or remittitur be not acogpted then the court
may direct anew trid on damages only. If the additur or remittitur is accepted and the
other party perfects adirect gpped, then the party acogpting the additur or remittitur shall
have theright to cross goped for the purpose of reveraing the action of the court in regard
to the additur or remittitur.
123. K-Mart firgt argues that § 11-1-55 requires that one of two conditions exigt prior to an order

granting an additur. K-Mart dtesMclntosh v. Deas, 501 So.2d 367 (Miss. 1987). InMcl ntosh this
Court hed thet before the trid judge may usurp the jury’s function in setting a damege award, he must
comply with the language of the statute and find either: (1) thet the jury's verdict is so shocking to the
conscience that it evinces bias, passon and prgudice on the part of the jury; or (2) thet the verdict was
contrary to the overwheming weight of the credible evidence. 1d. at 370.
24. K-Mat arguesthat thetrid court's order in theingtant case failed to comply with ether of these
requirements. In further support of thispodtion, K-Mart cites Gibbs v. Banks, 527 So.2d 658 (Miss.
1988). In Gibbs this Court held that an implidt finding of an inadequate avard does not suffice to mest
the requirements of § 11-1-55. 1d. at 660.
125. It would have been hdpful if the trid judge in the indant case made an explicit finding thet the
damages avarded were againd the overwhdming weght of the evidence.
However, we find thet the afirmative Satement made by the trid judge is more then impliat. The trid
court’sorder providesin pertinent part:
The court findsthet thejury’ sverdict indicated thet Plaintiff was 95% negligent in

causng $609,832.91, of Plaintiff’s reasonable and necessary medica expenses and/or

other damages assarted by Plaintiff a trid. Thejury verdict nonetheless awarded Plaintiff

only $10,000 dameages, which is less than the cdculaion of 5% of the reasonable and

10



necessary medica expenses and dameges subgtantiated by Flantiff et trid. Moreover, the

jury’saward is not condstent with the 5% damage assessment. Accordingly, thecourt is

of the opinionthat an additur which reflects 5% of the reasonable and necessary medicd

expensss or tota damages assarted by the Plaintiff at trid is gopropriate.
126.  Henoe, wefind thet it isreasonableto cond ude from the aforementioned order, thet thetria court
found that the damage award by thejury was inadequiate because it was againg the overwhdming weight
of credible evidence.
727.  Ganes counters thet the trid judge noted in her order that, "the jury's verdict indicated thet the
Rantff was 95% negligent in causng $609,832.91 of the Plantiff's reasonable and necessary medicd
expensesand/or other damages assarted by Plaintiff at trid. Thejury verdict nonethdessawarded Plaintiff
only $10,000 damages, which is less than the caculation of 5% of the ressonable and necessary medical
expenses subdantiated by plaintiff & trid. Moreover, the jury's award is not conggent with the 5%
128. Ganessubmitsthat sncethetrid judge obvioudy bdieved thet the jury's verdict was contrary to
the overwhdming weight of credible evidence, her subsequent additur wasin accordancewith 811-1-55.
Gaines expedidly notes the trid judge's remark concarning the damages thet were subdtantiated at trid.
Gainescondudesthat to disregard thetrid judgesfinding Smply because shefalled to add agatement thet
thejury'sverdict was contrary to the overwhdming weight of credibleevidence, would srveonly to punish
Ganesfor what isa mos ajudidd mistep.
129. Thejury avard went againd the overwhdming weight of theevidence. Itishard toimagine, after
reviewing the record in this case, how the jury could come have come up with such a pdtry amount.

Gainessmedica expensesat thepoint of trid had dready approximated $83,000. Evenif thejury bdieved

that Gaines was maingering as to the extent of her back pain, the fact remainsthat she hasto weer a

11



caheter for theregt of her life. 1t wasnot an abuse of discretion for thetrid judgeto have given credence
to the expert testimony presented by Gainesregarding her medica expenses. Furthermore, thetria court
|eft intact the jury's goportionment of faullt.
130.  Although the order granting the additur failed to meet thetechnical requirementsof §11-1-55, the
datute dlows the reviewing court to make the specific findingsif it deems such necessary. Accordingly,
we hold that the jury's verdict went againg the overwhdming weight of the evidence and that the trid
court's additur was an gppropriate amount in kegping with the proportion of the dlocated faullt.
CONCLUSION

131.  For thesereasons, we afirm thetrid court’s pos-additur judgmentt.
132. AFFIRMED ON DIRECT APPEAL AND CROSS-APPEAL.

PITTMAN,CJ.,SMITH, PJ.,, WALLER, COBB, EASLEY AND CARLSON, JJ.,
CONCUR. McRAE, P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ, J.,
NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:
133. | agreewith the mgority thet thetrid court's grant of an additur was not in error. Neverthdess,
| believe thet the display of bias by the jury is so evident asto warrant reversd asto the goportionment of
lighility. Therefore, | respectfully dissent.
134.  Asitpatanstoligaility, themgority noted that areviewing court may have causeto overturn when
ajury'sverdict evinces hias, passon or prgudice. See Mclntoshv. Deas, 501 So.2d 367, 369 (Miss.
1987). Subseguently, the mgority found that there was insufficient evidence to show bias enough to
warrant such action here.

135. However, initsdiscusson of thepropriety of thegrant of an additur inthismetter, themgority finds

12



that thejury avard was againg the ovewhdming weight of the evidenceinthiscase. Thejury found only
$10,000 in damages and that the plaintiff was only entitled to $500 of thet amount since the defendant was
only 5% lisble. However, thetrid court found the plaintiff proved present and future medica expenses of
around $610,000, and thusiit granted the additur to reflect 5% of that amourt.

136. Therfore, depite finding that the defendant was 5% responsible for around $610,000 worth of
damages, thejury awarded only .082% of that amount. Such an award shocksthe conscience. It cartanly
shocked the conscience of thetrid court, which took stepsto correct the award, described by the mgority
as"pdtry.” However, the jury's award goesks volumes as to the frame of mind of thisjury.

137.  Asthemgority noted, apsychologis tedtified thet the plaintiff may have been mdingering. Such
agenard datement was suffident to inflamethejury and perhgps caused thisevident bias and passon that
warantsthereversd of that verdict. Accordingly, | would reversethe judgment and remand this case for

anew trid. Therefore, | respectfully dissent.

13



