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BRIDGES, J., FOR THE COURT:
1. Mark Carr pled guilty to afelony charge of sde of a controlled substance and sentencing was
deferred for the purpose of conducting a pre-sentence investigation dlowing Carr to put on proof. This
hearing was held months later but provided the appellant’ sattorney with only oneday’ snotice. The court,
over the motions for continuance and psychologica evauation filed by Carr, sentenced the gppdlant to
fifteen years with five years suspended. Carr’'s motion for reconsderation and later a motion for
reconsderation or in the aternative post-conviction relief was heard by the succeeding judge. Thisjudge

did not believe Carr had a meaningful opportunity to be heard at his sentencing but thought since Carr’'s



condtitutiond rights were not violated, as ajudge, he lacked the authority to re-sentence. From thisruling
Carr gppealsto this Court. The issues are stated verbatim.
STATEMENT OF THE ISSUES

. JUDGE HOWORTH POSSESSED AUTHORITY TO VACATE THE ORIGINAL SENTENCE
DUE TO THE INTERVENING DECISION OF PRESLEY V. STATE WHICH OVERRULED
DICKERSON V. STATE WHICH WAS CONTROLLING DURING THE ORIGINAL MOTION.
1. THEACTIONSOF THE TRIAL COURT IN FAILING TO PROVIDE THE DEFENDANT WITH
REASONABLE NOTICE OF SENTENCING HEARING AND FAILURE TO REQUIRE THE
COMPLETION OF THE PRE-SENTENCE INVESTIGATION PRIOR TO SENTENCING
VIOLATED THE DEFENDANT'S CONSTITUTIONAL RIGHTS TO DUE PROCESS.

FACTY PROCEDURAL HISTORY
12. Mark Carr pled guilty to two counts of sae of a controlled substance under an “open” or “blind”
plea in November of 1998. With his open plea he preferred to have a pre-sentencing hearing and
investigationas opposed to accepting the State' srecommendation on sentencing. Theditting judge, Circuit
Judge Kenneth Coleman, postponed the sentencing hearing until the first day of February. However, that
hearing was never held and no reason was given in the record as to why.
113. Carr daims the pre-sentencing report was never filed and it was not available in the record when
the judge sentenced him. The date contained in the pre-sentencing report is February 8, 1999, and it is
included in the court records certified by the court clerk. The genera docket liststhe pre/post sentencing
investigation as being filed on February 8, 1999. However, the filing does not contain the clerk’s samp
like dl other filed documents and the entry gppears conspicuoudy squeezed in on the page.
14. The sentencing was not listed on the docket for May but on May 11, 1999, at around 4:00 p.m.

Carr’ s atorney received notice of the sentencing hearing to be held on May 12, 1999, at 9:00 am. Carr

immediatdy filed a motion for continuance and a motion for psychologica evauation to be conducted



before sentencing and then ordly agreed with the district attorney that they would not have the sentencing
while the motions were pending. At nine o' clock the next morning neither the district attorney nor Carr’s
attorney were present for the hearing. However, that afternoon Carr’s atorney happened to be in the
courtroom passing through and the judge ordered the sentencing hearing to commence.

5. Having no witnessesready to call, the judge dlowed Carr’ sattorney to state what he expected the
witnessesto give astestimony and treated thosefactsasif they were proven. Carr was sentenced to fifteen
years with five years sugpended, a sentence which is greater than other smilar chargesin the areafor the

past three years. Mogt receive fifteen years with eight suspended but Carr was charged with two counts.

T6. Carr then filed a motion for reconsideration dated May 13, 1999, the day after the sentencing.
However, it does not have afiling slamp and is listed in the docket as being filed on May 18, 1999. This
issgnificant because if it was filed on the eighteenth instead of the thirteenth then it would not have been
filed in the same court term as the sentencing. Over a year later, on May 24, 2000, Carr filed another
motion a, “Motion for Recongderation or in the Alternative, Post-Conviction Relief.” Carr clams this
motion is an amendment to his prior motion which was dready before the court. However, thereis a
question of whether or not it is an amendment of the prior motion since it does not specificdly reference
it. Judge Coleman denied the motion and a hearing on its merits was never held.

17. Carr then promptly filed a motion for Judge Coleman to recuse himsdlf from the hearing on the
motion which was granted dmost a year later on June 7, 2001. The motion was findly heard by Judge
Coleman’ s successor, Judge Howorth, who denied re-sentencing in his order dated August 14, 2002.
Judge Howorth admitted that the sentencing of Carr was problemeatic and the sentence was more severe

than others but since Carr’s congtitutiond rights were not violated the judge ruled that he lacked the



authority to change the sentence at that time. Judge Howorth even welcomed an apped to determine his
authority to reduce sentences.
ANALYSIS

|. DID JUDGE HOWORTH POSSESS THE AUTHORITY TO VACATE THE ORIGINAL
SENTENCE IN LIGHT OF PRESLEY V. STATE?

118. There aretwo waysin which acrimind may chalengeatrid court proceeding: (1) adirect apped,
or (2) a proceeding under the Post-Conviction Redlief Act. Fleming v. State, 553 So.2d 505, 506
(Miss.1989). A reduction or reconsideration of a sentence by ajudge must occur prior to the expiration
of the sentencing term. Harrigill v. Sate, 403 So.2d 867, 868-69 (Miss.1981).

T9. Carr cites the ruling in Predey v. State, in which the Missssppi Supreme Court overruled
Dickersonv. State by holding that ajudge has the authority to hear motions which are pending at the end
of the court term. Predey v. State, 792 So. 2d 950 (f13) (Miss. 2001). Also Mississippi Code
Annotated 8 11-1-16 , as amended, grantsajudge in a crimina proceeding authority in vacation to hear
moations which were pending and triable during the current term. Carr contends that Judge Howorth,
wrongly relied on the court’ sruling in Dicker son and was unaware of itsoverruling by Presley. A change
which occurred between Judge Coleman’s ruling and Judge Howorth's.

110. The Statearguesthat according to thedate onthe general docket Carr’ smotion for reconsideration
was not filed until May 18, 1999, which was after the end of the court term in which Carr was sentenced
and would make the gpplication of Presdey moot. The State also argues that that motion was not the
motion Judge Howorth finaly heard and ruled on but rather a “Motion for Reconsideration or, in the
Alternative, Petition for Post-Conviction Relief.” This motion did not refer to the prior motion before the

court or identify itsdf as an amendment. Therefore, the State suggests that the motion findly heard by



Judge Howorth dated May 20, 2000, does not amend the prior motion and therefore does not relate back.

11. Typicdly for post-conviction motions, such as gpped or new trid, the date of filing not the date of
sarvice controls. Carr’s motionto reconsider may have been served on May 13 but it was not recorded
and filed with the clerk until May 18, a date after the court term in which Carr was sentenced ended. If
that rationae isfollowed May 18th is the governing date of the document. Evenif this Court assumesthat
the later “amendment” of the mation isin fact an amendment it would till relate back to the date of May
18th. Under Predey, which Carr cites, he does not meet its requirement of being pending a the end of
the court term. Therefore, Judge Howorth did not have authority to hear the motion for re-sentencing. Carr
should have apped ed rather than ask for are-hearing.

12. Carr datesthat heis gppeding from adenid of post-conviction rdlief but supported his brief with
law regarding thejurisdictiona questionsof hismoation to reconsider not that he adequately met the burdens
of amotion for post-conviction relief. Despite the absence of support in the briefs this Court is also
consdering whether or not Carr had adequate grounds for post-conviction relief.

113.  Carr would dso not be successful on an gpped gtrictly for post-conviction reief because hismotion
does not technicaly comply with the requirements of the pleading since there was not a separate Satement
of facts of which the prisoner had knowledge. Miss. Code Ann. § 99-39-9(1)(d) (Rev. 2000). Another
technical defect to the pleading isthat there was no separate statement of factswhich the prisoner asserted
but did not himself have knowledge of and how they could be proven. Miss. Code Ann. § 99-39-9(1)(e)
(Rev. 2000). Judge Coleman could have refused to hear this motion because of its noncompliance. Miss.

Code Ann. § 99-39-9(4) (Rev. 2000).



14.  Whilerefusang to hear amotion not in compliance with the satute is discretionary with the judge,
Carr would dso not succeed on the merits of his argument for post-conviction relief. Carr believes his
sentence should be reduced because he received alonger sentence for his crime than others convicted of
the same crime. The sentence he recelved was till within the statutory bounds and would not be
consdered an abuse of the judge' s discretion. The judge' s decison on sentencing was not manifestly in
error in light of the weight of evidence before him and will not be reversed on apped.

Il. WAS THE DEFENDANT’S RIGHT TO DUE PROCESS VIOLATED WHEN THE CIRCUIT
JUDGE LIMITED HISRIGHT TO BE HEARD IN THE SENTENCING HEARING?

115. Whether Car had sufficient notice of the sentencing hearing and whether he had adequate
opportunity to be heard isaquestion of law and this Court will conduct ade novo review for determination
of thislegd question. Russell v. Performance Toyoto, Inc., 826 So. 2d 719, 721(5) (Miss. 2002).
716. Carr contendsthat the matter wasnot listed on the May docket and he received notice of the actua
hearing at 4:00 p. m. the day before he was to attend at 9:00 am on May 12, 1999. The State suggests
the sentencing was continued from November when he pled guilty at the February term. Then Carr's
attorney even admitted that sentencing did not go forward in February because the pre-sentencing report
was not complete. The mgjor point within this issue is whether or not Carr was adequately heard so that
his due process rights were not violated.

f17.  Carr did not accept the State' s sentencing suggestions but rather gambled with an openpleaand
requested a pre-sentencing report and inquiry. This report is not mandatory in any case but once
completed the defendant has the right to review the report before sentencing. Edwardsv. State, 615 So.
2d. 590, 598 (Miss. 1993). One of Carr’s claims of error is that the pre-sentencing report was not

completed and in thefile for the judge to review during the May sentencing. However, if thejudgedid not



review the report and such areport is not mandatory the failure of its review and its absence is no error.

118. Also, Car did not rely to his detriment by submitting an open plea requesting a pre-sentencing
report. The reliance theory of compelling prosecutors to act only gppliesto settlementsand pleabargains
on sentencing. Predley, 792 So. 2d at 955 (122). Carr did not plea bargain on the sentencing but rather
took his chances with the judge.

19. Carr dso clamsthe lack of preparation by the attorney and unavailability of witnesses for the
sentencing resulted from the lack of notice. While this may be true Carr was not actudly harmed by this
error because the judge dlowed Carr to state what he expected his witnesses to testify and considered
those facts asif they had been proven. Furthermore, lack of preparation for amatter that was postponed
over four monthsis not avalid excuse for an atorney.

920. Regardiessof Carr’s due process clams, the thirty day statute of limitations for gppeding these
damsof error has passed sincethey relate to afina judgment reviewable on gpped post sentencing. Miss.
Code Ann. § 99-39-21 (Rev. 2000) This statute makes waiveable any congtitutiona claims determinable
at trid or by direct gpped if not properly appeded within the satute of limitations. The court can only
overlook such waiver by a showing of cause and actud prgudice. Carr did not meet this burden thusthe
procedurd time bar of raising this issue on apped has lgpsed.

121. THE JUDGMENT OF THE TIPPAH COUNTY CIRCUIT COURT DENYING POST -
CONVICTION RELIEF ISAFFIRMED. COSTS OF THIS APPEAL ARE ASSESSED TO

TIPPAH COUNTY.

KING AND SOUTHWICK, P.JJ.,, THOMAS, LEE, MYERS, CHANDLER AND
GRIFFIS JJ.,CONCUR. MCMILLIN,C.J.,,ANDIRVING,J.,,CONCURINRESULT ONLY.



