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GRAVES, JUSTICE, FOR THE COURT:

1. Thisunemployment compensation benefits case is ongpped from ajudgment of the Circuit Court
of Marion County, which reversed a decison of the Missssppi Employment Security Commission
(*“MESC") awarding bendfitsto Britton Modey, S. and remanded the case for further procesdings

2. MESC assats threeissues on goped: (1) Whether the Circuit Court of Marion County erred by
faling to properly apply Miss. Code Ann. § 71-5-519 (Rev. 2000) to the case @ bar; (2) Whether the
employer, Marion County Sheriff Richaerd“Rip” Stringer, failed to show good causefor hisfalureto timey

file an gpped to the Board of Review pursuant to Miss. Code Ann.8 71-5-519; and (3) Whether the



Circuit Court of Marion County abused its discretion by subdituting its opinion for thet of the Board of
Review. Finding revershle eror by the dircuit court, we reverse and render.

FACTS
18.  Modeywasemployed by the Marion County Sheriff for gpproximeately one and one hdf yearsas
acorrectiond officer a the Marion-Wathdl Correctiond Fadility (“Correctiond Fadlity”) in Columbia,
Mississppi. On October 19, 2001, Modey was discharged for aosenteaism without proper natification
to hisemployer. (Modey faled to come to work for three days without notice to his employer.) Modey
damed thet he thought he was on adminidrative leave due to pending investigations of the correctiond
fadlity.
4. OnNovember 2, 2001, Madey filed adam for unemployment compensation benefits with the
MESC. Unemployment benefits were denied on November 20, 2001, after a MESC dams examiner
found that Modey' s unexcused absences condtituted misconduct pursuant to Miss. Code Ann.8 71-5-
513(A)(1)(b). Modey gopeded the dams examine’s decision to the gpped s referee, and atdephonic
hearing was scheduled for December 13, 2001. The Sheriff’s Department and Stringer daim thet they
never received natification from the MESC regarding the hearing. Stringer filed an affidavit with the court
to the same effect.
%.  Modey reurned his “Teephone Response’ form to the Appeds Referee and induded  his
tdephone number. The Sheiff's Department faled to return its “Tdephone Responsg” form. On
December 13, 2001, Modey was the only person in “atendance’ a the telgphonic hearing. Snce the
Sheiff’ sDepartment failed to “ attend” thetd ephonic hearing, and Sinceit, astheemployer, had the burden
of showing that Modey was terminated for misconduct, the Appeds Referee found that the Sheriff's

Department had not met its burden of proof and thus reversed the decison of the dams referee. This



decisonwasmailed on December 14, 2001. On December 31, 2001, threedaysafter the gpped deedline,
the Sheriff’s Department gppedled the decison of the Apped Refereg, stating it was not natified of the
hearing before the Appeds Referee. The Board of Review found that, sncethe Sheriff’ s Department hed
not complied with Miss. Code Ann.§ 71-5-519 and filed its goped within fourteen days of the decison
dated December 14, 2001, the decison of the gpped sreferee had becomefina and dismissed the gpped.
6.  OnJune 25, 2002, the circuit court entered an order addressing these issues. Finding that the
Sheriff’ s Department hed been denied afar hearing, the circuit court reversed the Board' s decison, and
remanded this case for further proceedings
DISCUSSI ON
l. WHETHER THE CIRCUIT COURT OF MARION COUNTY
ERREDBY FAILING TOPROPERLY APPLY MISS. CODE. ANN.
§71-5-519 (1972, ASAMENDED) TO THE CASE AT BAR.

7. Modey aguestha the primary issue in this matter is whether the Sheriff’s Department failed to
timely file an goped to the Board of Review pursuant to Miss Code Ann. § 71-5-519.

8.  Under Missssppi law, parties may apped theinitid decison of whether unemployment benefits
will be granted. Miss. Code Ann. § 71-5-519. The subsequent intermediate or second-leve decison may
be gopeded within fourteen days. The Board of Review hears such gppeds and is the find arbiter of
agency-levd appeds If aparty falsto apped the decision of an gppedsreferee within fourteen days, theat
decisonishinding onthe Board of Review. Unlessthe natification of the decision ismade by meansother
thanmailing, the fourteen-day time period to gpped to the Board of Review beginsto run on the date thet
noticeis mailed to the parties. Wilkerson v. Miss. Employment Sec. Comm’ n, 630 So.2d 1000,
1002 (Miss 1994). That is, where natice of the refereg s decison is sent by mall, the fourteen-day time

period beginsto run on the date that naticeismalled. Furthermore, while holding thet an gpped filed one



day late was untimdly, this Court sated thet the fourteen day time period as st by Satuteisto be Srictly
condrued. | d.
19.  The Shaiff’s Depatment arguesthet it was never natified of the telgphonic hearing and has thus
been denied due process. The evidence reved s that MESC was cartainly less than diligent in saeking to
gve natice of the “Teephone Hearing.” However, the pivota issue in this case is  the Sheiff's
Department’ s receipt of the Apped Refereg! s decison. The Sheriff’ s Department admits thét it recaived
noticeof the Apped Refereg sdecison. That decisonwasmailed on December 14, 2001, tothe Sheriff's
Depatment. It dearly informed the Sheriff’ s Department that it had fourteen daysfrom the date of mailing
to goped the Refered sdecison. Thedeadlinefor the Sheriff’ sDepartment tofile an goped was December
28, 2001. TheBoard of Review did not recaivethe Sheriff Department’ sgpped until December 31, 2001,
three days after the Satutory period expired. Thus, under Missssppi law, the decison of the Appeds
Referee became find and binding on the Board of Review as of December 28, 2001
. WHETHER THE EMPLOYER, SHERIFF RICHARD “RIP”

STRINGER, FAILED TO SHOW GOOD CAUSE FOR HIS

FAILURE TO TIMELY FILE AN APPEAL TO THE BOARD OF

REVIEW PURSUANT TO MISS. CODE ANN. SECTION 71-5-519

(1972, ASAMENDED).
110. MESC contends that the Sheriff’ s Department failed to show good cause for itsfallure to timdy
file an goped and that the decision of the Board of Review should be &firmed. The fourteen-day time
period may be rdaxed or extended if thereisa showing of “good causg’ by the gppdlant that themalling
to the last known address was not “reasonably caculated, under dl drcumstances, to goprise’ the party
of the dedgon. Booth v. Miss. Employment Sec. Comm’ n, 588 So.2d 422 (Miss. 1991) Canev.

Miss. Employment Sec. Comm’ n, 368 So.2d 1263 (Miss. 1979); Holt v. Miss. Employment Sec.

Comm’n, 724 So.2d 466 (Miss. Ct. App. 1998). Good cause is established when there is sufficient

4



evidence to show that a party faled to recaive the mailing due to ddaysin the mail or because of an act
beyond the party’s control. Moreover, there is a presumption thet the mgority of mail is ddivered on a
timdy bass. Mere denid that the notice was received, without supporting evidence, fals to condtitute
good causefor faling to timdy gpped. 1 d.  Thus, the Sheriff’ s Department failed to show good cause for
itsfalureto timdy apped.
1. WHETHER THE CIRCUIT COURT OF MARION COUNTY

ABUSED ITS DISCRETION BY SUBSTITUTING ITS OPINION

FOR THAT OF THE BOARD OF REVIEW.
111. Asdaed in Miss Code Ann. 8§ 71-5-531 (Rev. 2000), judicd review by the dircuit court is
confined to questions of law. Thus, absent fraud, the court should acogpt the Commisson' sfindings of fact
as condusve if supported by the evidence.
112.  Acoording to MESC, no testimony was taken during the December 13, 2001, telephonic hearing
because the Sheiff’'s Department was not in atendance. Thus, the decison of the Appeds Referee
concluded that “the burden of proof ... was not met by the employer and misconduct has not been
edablished. The disqudification, therefore, isnat inorder.” Under our Satutory scheme, “[t]he burden of

proof of good causefor leaving work shdl be on the dameant, and the burden of proof of misconduct shall

beontheemployer.” Miss Code Ann. § 71-5-513(A)(c) (Rev. 2000) (emphasisadded). In addition, this

Court has hdd that in an unemployment benefits proceeding, “[t]he burden of proving this disgudifying
misconduct by dear and convinang evidencerestswith theemployer.” Southwood Door Co. v. Burton,
847 S0.2d 833, 841 (Miss. 2003). Hence, the decison of the A pped s Referee was gppropriate under the
factsand drcumstances before him at the time of the hearing. The gopropriate timeto addressthe issue of

“Noatice of the Tdephone Hearing” wasin atimely goped of the Refereg sdecison.



113.  Pursuant to Miss Code Ann. § 71-5-519 the decison of the Appeds Referee becamefind onthe
expirationaf thefourteen-day deedline, and absent ashowing of “ good cause’ thisdecisonwascondusive.
Miss. Employment Sec. Comm’'n v. Edwards, 763 S0.2d 194, 196 (Miss. 2000). The Sheriff's
Depatment falled to provided any evidence to support ashowing of “good cause’ for itsfalureto timey
gpped to the Board of Review. The drcuit court should have addressed this gpped drictly on the
“undigouted fact” thet the Sheriff Department’ sgpped wasuntimely. Thedreuit court committed reversble
error by subdituting its opinion for that of the Board of Review by addressng the merits of an untimdy
apped.

CONCLUSION
f14. The Sheriff’s Department does not dispute thet it failed to timely file an goped with the Board of
Review. Dueto thisfalure, the decison of the Apped's Referee became find upon the expiration of the
fourteen-day timelimit. Thus, the Board of Review properly dismissad the Sheriff’ s Department’ sapped
from the decison of the Appeds Referee, and the circuit court erred in ruling athewise. Therefore, we
reverse the judgment of the Marion County Circuit Court, and we render judgment here reindaing the
decison of the MESC Board of Review.
115, REVERSED AND RENDERED.

PITTMAN,CJ.,SMITHANDWALLER,P.JJ.,COBB,EASLEY,CARLSONAND
DICKINSON, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.



