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GRAVES, JUSTICE, FOR THE COURT:
1.  Thisgoped aises from the decison of the Circuit Court of Harrison County, Missssppi, Frs
Judicid Didrict, afirming the actions of the Harrison County Board of Supervisors (“the Board”) and its
governmentd subdivison, Harrison County Devdopment Commisson (“HCDC”), authorizing the sde of

county property to Conrad Y dvington Digributors, Inc. (*Y dvington”) for useasan aggregate digtribution



plant. Theobjectorsto thesde, Citizens Associaion for Responsble Devd opment, Inc. (*CARD”) assart
Six issues on goped: (1) the decison by Harrison County and HCDC to dlow CYI's outdoor aggregete
digributiontermind into alight indudtrid park violated the land use provisons of the ordinance creding the
Long Beech Industrid Park; (2) the decisions of Harrison County and HCDC do not contain sufficient
Oetall asto the findings or reasoning to permit judicid review; (3) the record lacks proof or findings thet
vibrations and impacts upon property vaues were adequatdly consdered by the Board; (4) the record
lacks findings and proof thet noiseimpactswere minimal or were adeuately mitigated: (5) the condusion
that impacts from slica dust were inggnificant is not supported by the record; and (6) the condusion that

the transaction was vaid and supported by adeguate consderation is both legdly and factudly erroneous.

|22 Wefind thet the drcuit court did nat err in conduding thet the decison of Harrison County and
the Harrison County Development Commission was not arbitrary or capricious and was supported by
adequate congderation. Therefore, we afirm the drcuit court’s judgmen.
FACTS

13.  ByaBill of Exceptionsfiled pursuant to Miss. Code Ann. § 11-51-75 (Rev.2002), the Citizens
Asodiation for Respongble Devdopment, Inc. (“CARD”) gopeded the conveyance of county-owned
property in the Long Beach Indudrid Park to Conrad Y dvington Didributors, Inc. (“'Yevington”).
CARD’s membersindude resdents of neighborhoods near the Indudtrid Park which was created in the
early 1970'sto encourage and fodter the location and growth of indudtry in the county. The Indugtrid Park
islocated in an unincorporated part of Harrison County governed by the Board of Supervisorswho have
legd authority to convey county-owned property. The Harrison County Deveopment Commisson

(“HCDC") isagovernmentd subdivison of Harrison Courtty.



4. InJanuary 1999, Y dvington began negoatiating with HCDC to acquire land in the Indudtria Park
for its aggregate didribution fadility, in large part becausethe Indudtrid Park hasarailroad sour necessary
to theeffident operaion of Y dvington’ sbusiness. Fearing thet excessivenoise, vibrationsand ar pollution
fromdlicadust would emanate from Y dvington’ sfadility, CARD expressed concern about thelocation of
such abusnessin the Indudtrid Park.

5.  TheHarison County Board of Supervisors hdd three hearings on the matter, giving proponents
and opponents of the sde full opportunity to be heard and present evidence supporting ther repective
postions. In addition to hearing from experts presented by Y dvington on theissuesraisad by CARD, the
Board engaged experts of its own to asd3g in andyzing the impact of the Ydvington plat on the
surrounding area. The Board dso persondly vidted the Ydvington plant and observed its normd
operations beforefindly deciding to convey the property to Y dvington. Although Harrison County had no
comprehengve zoning ordinance in effect a the time of the conveyance to Ydvington, the Board of
Supervisors atempted to satisfy the concerns of CARD by placing anumber of restrictions upon the use
of the property conveyed to Y dvington. In addition, the County persuaded Y evington to agreeto record
acovenant restricting use of its privately owned 18 acres of property located just outsde the park.

6.  OnMarch 19, 2002, the dircuit court entered an order addressing theseissues. The court, finding
no error of law inthe proceedings beow nor in the record made before the Board of Supervisors, found
thet the decison of the Board was reasonably debatable and thet it was supported by subgtantia evidence,
and therefore affirmed the decision of the Board to convey property in the Long Beech Indudtrid Park to
Ydvington.

DISCUSSION



l. WHETHERTHEDECISIONBY HARRISONCOUNTY ANDHCDC
TO ALLOW YELVINGTON'S OUTDOOR AGGREGATE
DISTRIBUTION TERMINAL INTOALIGHT INDUSTRIAL PARK
VIOLATED THE LAND USE PROVISION OF THE ORDINANCE
CREATING THE PARK.
7. Inreviewing an adminidrative agency’ sfindings of fact, our courtsarelimited by the arbitrary and
cgpridous dandard of review. Bd. of Supervisors of Harrison County v. Waste Management
of Miss., Inc. 759 So.2d 397, 400 (Miss. 2000) (citing M cDerment v. Miss. Real Estate Comm’n,
748 S0.2d 114, 118 (Miss 1999)). An action is arbitrary or cgpricious if the agency “entirdly failed to
congder an important agpect of the problem, or offered an explanetion for its decison that runs counter
to the evidence before the agency or is so implausible thet it could not be ascribed to adifferencein view
or the product of agency expertise” Miss. Dep't of Envtl. Quality v. Weems, 653 So.2d 266, 281
(Miss. 1995).
8. CARD arguesthat the decison by Harrison County and HCDC to dlow Y dvington's outdoor
aggregete didribution termind into alight indudtrid park violated the land use provisons of the ordinance
cregting the Long Beach Indudtrid Park.
9.  ThelLong Beach Indudrid Park was crested pursuant to resolutions of HCDC and the Board of
Supervisors. [n support of its resolutions, HCDC and the Board of Supervisorsadopted and gpproved a
feaghility sudy prepared by Brown and Russl, Inc. The report datesin part:
The proposad indudrid development has been discussed with offidas of the Gulf
Regiond Planning Committee (GRPC) and they daed that they would have no
objections to an indudrid park deveoped for light indudry provided protective
covenantswere used to insure thet theindudtrid park would not destroy the surrounding
aeaasareddentid section.” The report further Sates “The park isto be developed to

atract light indudry that will be competible with the surrounding resdentid aress Thus
the indusgtry should be of atype which does not present aproblem by discharging ar or



weter pollutants, cregte excessive noise, nor give off offendve odors. These factors
should dictate the type of indudry alowed within the park.

110. CARD atemptstoimposeazoning regulation upon HCDC by dting theresolutionsof HCDC and
the Board authorizing the cregtion of the Park. This attempt is mede by referencing the above- mentioned
languege which was contained in the Brown and Russdl| feasihility sudy. HCDC and the Board did adopt
and gpprove the feesihility sudy prepared by Brown and Russdl concerning the Long Beach Indudtrid
Park. However, a no time did HCDC or the Board adopt, implement or record covenants restricting the
sdeof sad land within the park to “light indugtry.” In fact, prior to congruction of the Y dvington fadility,
the Park housed sx companies, three of which were dassfied as “light industry” and three as “heavy
indudtry.” Furthermore, according to the City of Gulfport’ s Zoning Ordinance, Ydvingtonisa*“sand and
gravd gorageyad’ and isdassfied asalight industry. At notimedid HCDC or the Board ever adopt an
offidd policy with regard to the sde of land within the Park.
111. TheHfth Circuit hesdefined offidd palicy in Bennett v. City of Slidell, 735F.2d 861(5th Cir.
1984) (en banc), asfollows:
1. A policy datement, ordinance, regulaion, or decison that is officidly adopted and
promulgated by the munidpdity’s lavmaking officers or by an offidd to whom the
lavmeakers have ddegated policy-making authority; or
2. A pearsgent, widespread practice of city officdas or employees which, dthough not
authorized by officdly adopted and promulgated palicy, is o common and well sdttled as
to conditute a cutom thet farly represents munidpa policy. Actud or condructive
knowledge of such cusom musgt be attributable to the governing body of themunicpdlity or
to an offidd to whom that body has ddegated policymaking authority.
Bennett, 735 F.2d a 862.
112.  The acogptance of the Brown and RusHll report in areditd of aresolution regarding the feesibility
of the acquigtion and credtion of the Long Beach Indudtrid Park is not a policy statement, ordinance, or

regulation that is offiadly adopted and promulgated by the County’s lavmeking offiaas At no time did



HCDC or the County ever adopt aresolution, covenant or other regulation specificaly implementing land
useredrictions. Thus wefind thet this argument iswithout merit.
Il. WHETHER THE FINDINGSOR REASONING LEADINGTO THE

FINAL DECISION OF HARRISON COUNTY AND HCDC

CONTAIN SUFFICIENT DETAIL AS TO PERMIT JUDICIAL

REVIEW.
113. CARD rdieson McGowan v. Miss. St. Oil & Gas Board, 604 So.2d 312 (Miss. 1992), in
dating that the County and HCDC have not provided a sufficdent explanation for tharr decisonsin the
resolutions gpproving the' Y dvington transaction, and thus, said decisonsare not subject tojudicid review.
14. However, M cGowan doesnot sandfor the propositionthat HCDC and the Board of Supervisors
need to make specific findingswith regard to their decisoninthecasea hand. TheissuewhichM cGowan
reviewed was adenid by the Oil and Gas Board of a request for a permit to operate “packerless’ st
water digposal wells M cGowan, 604 So.2d a 324. Thedenid of thepermitinM cGowan wasreviewed
by the Courtin light of the statutory respongbility imposed upon the Oil and GasBoard in Miss. Code Ann.
§853-1-1, 53-1-3 and 53-1-17 (1972). Thereis no such Satutory requirement in the case a bar. See
Miss. Code Ann, 8 59-9-19 (Rev. 1996).
115.  Therecord below is dear that the Board of Supervisors and HCDC adequetely congdered the
complaintsand concernsof CARD aswd| asother membersof thecommunity. TheBoard dlowed CARD
membersto present their concernsand objections a three meetings. The Board hired independent experts
to invedtigate the issues presented by CARD. The Board ordered and recaived studies with regard to
sound, hedlth hezards and effect on the vaue of surrounding properties. The Board persondly visted the

Y dvington fadility and obsarved normd operations. Thefina order of the Board addresses the concerns

of CARD and incorporates severd redtrictions upon Y dvington thet indude, inter dia, limiting the hours



of operdtion from 6:00 am. to 6:00 p.m., the implementation of a sysem of dugt contral, the
implementation of sound contral barriers, limitations on night time security lighting, and erection of an
earthen berm to enhance the gppearance of the Ydvington fadility. After a full year of medtings,
investigations by experts and a persond vist to the Y dvington plant, HCDC and the Board decided thet
the sdle of the property to Ydvington would bein the best interet of the County.
116. Thereisarebuttable presumption in favor of the agency’ s decison, and the burden of proving to
the contrary ison thechdlenging party. Bd. of Law Enforcement Officers Standards & Training
v. Butler, 672 So0.2d 1196, 1199 (Miss. 1996). Therefore, an agency’ sdecison will not be disturbed on
apped dbsent afinding that it was not supported by substantia evidence, wasarbitrary or cgpricious, was
beyond the power of the adminidrative agency to meke, or violatied some satutory or conditutiond right
of thecomplaning party. Harrison County, 759 So0.2d at 400 (citing McDerment, 748 So.2d at 118).
"The reviewing court is concerned only with the reasonableness of the adminidrative order, not its
correctness.” Weems, 653 So.2d at 281.
117.  For thereasons sated above, we that the findings of HCDC and the Board were not arbitrary or
cgpricious and were supported by subgtantiad evidence.
.  WHETHERTHERECORD CONTAINSSUFFICIENT PROOF OR

FINDINGS THAT VIBRATIONS AND IMPACTS UPON

PROPERTY VALUESWERE ADEQUATELY CONS DERED BY

THE BOARD.
118. CARD aversthd, dueto the neture of the Y dvington fadility, vibrations are affecting surrounding
properties. However, CARD has falled to present any expert tetimony regarding the vibrations and/or
decreasing property vaues. On the other hand, Y dvington and HCDC retained expertsto invedtigate the

dams assrted by CARD regarding vibrations and property vaues. With regard to the vibrations, the
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experts dated thet a two of the homes near the Y dvington plant thevibration effectsfrom the plant could
not be detected on the concrete dabs of the homes. The experts sated thet a another home neer the plant
the vibrations from the plant could bardly be detected and were a background levels. As for property
deva uation, the expert retained by HCDC and the Board to investigete dl egations of property devauation
found that no such devauetion had occurred. This expert testimony was not refuted by CARD.

119. CARD dlegestha HCDC and the Board must provide spedific findingsregarding eech and every
issue rased by CARD. However, specificfindingson suchissuesraised by CARD arenct necessary. This
Court hes sated:

In City of Clinton we smply empheasized the necessity of a record showing the
factud bagsfor thefindingsof thegoverning body. Absent arecord showing sufficent
evidence to support thefindings, it isinevitable thet reversd will follow. On the other
hend, while recognizing the desiraility of gpedific findings by the zoning authority on
each considered issue, we will not reverse for alack of such spedficity where a
factud bedsfor theactionisdisdosed. In this case, the record isreplete with factua
bases for the Board's findings and its action..... The Board was nat required to
specificdly datein its order whether its action resed on one or bothof the asserted
groundsbecausethefacts supporting the action areadequatdly reflected intherecord
of procesdings.

Faircloth v. Lyles, 592 S0.2d 941, 945 (Miss. 1991) (emphadis added).

120. PerFaircloth, thereisno requirement that HCDC or the Board make spedific findings of fact on
each and every issue raised by CARD, as the record of proceedings adequatdly reflects the facts
supporting their decison. Such arequirement would placean arbitrary and unreasonableburdenon HCDC
and the Board.

121.  We find tha the findings of HCDC and the Board were reasonable based on the evidence and

were adequatdly supported by the record. Thisissue iswithout merit.



V. WHETHER THE RECORD CONTAINS SUFFICIENT FINDINGS
THAT NOISE IMPACTS WERE MINIMAL OR WERE
ADEQUATELY MITIGATED.

122. CARD aguesthat therecord lacksfindingsthet noise cregted by the Y dvington fadlity is minima
and that noise reduction devices have nat mitigated thelevd of noise

However, therecord dearly reflectsthat the noiseimpactsfromthe Y dvingtonfadllity areminimd and have
been adequatdy mitigated. Harrison County retained Charles Waggoner, Ph.D., CHMM., Maneger of
S ey, Excdlence and Environment with the Mississppi State Diagnodtic Indrumentation and Andyss
Laboratory. On two separate vists to the Ste, Dr. Waggoner performed sound level messurements and
tests. Thesetestswerewithin the normd range. However, HCDC and the Board went one step further and
required Y dvington toingdl sound abatement devicesin order to further reducethenciselevd. According
to Dr. Waggoner, “the sound abatement procedures for the shaker (the machine tha CARD dams
produces the most noise) worked, providing for a sgnificant reduction in sound levd.”  Dr. Waggoner
provided evidence that the sounds from the shaker are quickly reduced to background levels as distance
fromthe shaker increases. From the data coll ected, he found thet shaker episodes are near basdineleves
and can be completely obscured by passing traffic. This Court has repeatedly held thet the zoning decison
of aloca governing body which gppears “fairly debatable’ will not be disturbed on gpped and will be st
adde only if it gopears the decison is arbitrary, capricious, discriminatory, illegd or is not supported by
subgantia evidence. City of Biloxi v. Hilbert, 597 So.2d 1276, 1280 (Miss. 1992); Barnesv. Bd.
of Supervisors, DeSoto County, 553 So.2d 508, 510 (Miss. 1989).

123.  Wefind that this issue is fairly debatable Thus the decison of HCDC and the Board will be

uphdd.



V. WHETHER THE CONCLUS ON THAT IMPACTSFROM SILICA
DUSTWEREINSIGNIFICANT ISSUPPORTED BY THERECORD.

24. CARD aguesthat thereport submitted by Dr. Waggoner, who washired by HCDC to invedtigate
concarns dleged by CARD regarding slica dud, was inadequete snce Dr. Waggoner “performed no
measurements of actud emissons a the Ste” However, Dr. Waggoner did vist the Ste and Sated thet
“adtivities conducted & [Y dvington] would be highly unlikdly to represent a sgnificant hedth risk to the
surrounding community. “In generd, individuds a risk of slicoss are expected to be exposad to high
concentrations of particles in a confined gpace or to be within a few feet of the source of generaion.”
Further, Dr. Waggoner dated that, in terms of hedith risks, he sugpects thet the area proximate to the
Y dvington fadility ismore or less equivaent to waking on the beach or living near aroad covered with
done aggregate
125. CARD has presented no evidenceto refute thefindings of Dr. Waggoner. Therefore, wefind thet
this argument iswithout merit.
V. WHETHER THE CONCLUSIONTHAT THE TRANSACTION WAS
VALIDAND SUPPORTEDBY CONSIDERATIONISERRONEOUS
ON LAW AND FACTS.
126. CARD contendsthat Y dvingtondid not havevdidtitleor permisson fromHCDC to condruct and
operate its fadlity for the nine months prior to the vote on December 21, 1999. CARD argues that
Y dvington's * occupeation” of the land without permission from HCDC and without compensation to the
County resulted in the County making a* donation to a private indudry.” CARD further daims thet there
isaprohibition againg the county conveying land for an amount lessthen farr market vaue
927.  Therecord reveds that nine months prior to the actud sde of the land Y dvington was granted a

nght of entry and goprova from HCDC to enter and begin dearing the land in order to prepare it for
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condruction of the fadlity. Y dvington entered the land pursuant to theright of entry, deared theland and
began condruction of the fadility prior to the actud sde of the property. Y dvington acted at its own peril
in this regard and would have been reguired to asorb the loss of the amount expended to build its plant
hed the land sde not been gpproved. However, the land sde was approved, and the County received
$283,117.50 for the property, whichwas acknowledged and recaived as adequiate in the resolutions and
orders of HCDC.

128. Atnotimedid CARD provide any evidence of the far market vaue of the property in question
bainglessthan $283,117.50. Moreover, Miss. Code Ann. 8 59-9-19 dearly anticipatesthat property sold
by and through HCDC located in an indudtrid park within the jurisdiction of HCDC may besold “inthe
absence of monetary renta or other congderation” provided that there are covenants and obligations of
the purchasar to makeexpendituresor congtruct improvements Theorigina resolution of HCDC gpproves
the sde of property for the purpose of condructing and operating an aggregate digribution fadility in
compliance with the terms contained in the specid warranty deed. The Specid Warranty Deed imposed
the covenant that the property be used as an aggregete didtribution fadlity within one year and imposed
regtrictions upon its use otherwise.

129. CARD failed to put on any evidencein therecord bel ow that the cong deration wasinadeguate or
thet it waslessthan far market vaue. The fact thet Y dvington occupied the property in question prior to
the consummation of the sde does not render the sdeinvdid.

130.  For the reasons Sated above, we find that this argument is without merit.

CONCLUSON
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1L Wefind thet thedrcuit court did not err in conduding thet decison of HCDC and the Board of
Supervisors was not arbitrary or capricious and was supported by adequate consideration. Thereforewe
afirm the judgment of the Harrison County Circuit Court.

181. AFFIRMED.

PITTMAN,CJ.,,SMITH, PJ., WALLER, COBB, EASLEY AND CARLSON, JJ.,
CONCUR. McRAE, PJ.,AND DIAZ, J., NOT PARTICIPATING.
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