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SOUTHWICK, PJ., FOR THE COURT:

1. Clint Hunt apped s from the denid of hisrequest for anew tria. 1n 1995 Hunt was convicted of

rape. 1n 2001, hefiled for post-conviction relief based on newly discovered evidence. Hisevidencewas

from a previoudy unknown witness who testified at his 2002 hearing that she had been a close friend of



the victim.
92. The new witness gated that she and the victim would during thetime period a issuefrequently go
to various bars and clubs to socidize. She had been with the victim at a bar at about the date of the
clamed rape. The victim pointed out aman who looked like Hunt as someone whom she wanted to meet.
She went up to the man and Sarted a conversation. The new witness aso stated thet later the victim knew
Hunt's name, details about hisbackground, and where hismother lived and worked. At thetrid, thevictim
had denied ever going to bars, as she was engaged and was soon to be married. Shetedtified that Hunt,
whom she claimed never to have seen before, had forced hisway into her gpartment.
113. This newly discovered evidence supported in Sgnificant ways the clam that Hunt mede at hisfirst
trid that he had met the victim at abar and later that evening had consensud sex with her. It even reveds
apossblemativefor afabrication, which isthat the new witness saw aman leaving the victim's gpartment.
That unexpected event may have caused the charge of rgpeimmediately to be madeto prevent thevictim's
fiancé from learning of consensud sexud activity with another man.  According to the new witness, the
vicim did not appear agitated by the rape that she claimed had just happened. The new witness dso
stated that the victim did not report the rape at that time, but waited about a week before doing .
14. A prior reationship and a possible mative for lying certainly may prove incorrect. However, the
evidenceat theinitid trial wasgtrictly abattle of credibility between Hunt and the prosecuting witness. Since
the new evidence provides substantiad support for Hunt's explanation of events, we find that he is entitled
to have his conviction set asde and be given anew trid.

ORIGINAL APPEAL

15.  Almost sx years ago, we reviewed Hunt's conviction on direct appeal and found no reversble



error. Hunt v. State, 706 So. 2d 262 (table), 95-K A-00889 (Miss. Ct. App. Jan. 27, 1998) (McMillin,
P.J., for pand of King and Payne, J.). Inorder to put the present apped in context, we reproduce here
the statement of factsfrom that opinion and also our 1998 review of anissuethat is centrd to thisargument
concerning newly discovered evidence.
T6. [1998 opinion.] Clint Trace Hunt has gppeded his conviction of rape returned by a jury in the
Circuit Court of Forrest County. He raises four issues in this goped, three of which attack the finding of
guilt and one attacking the sentence as being unduly severe. We find none of these issues to have merit.
We, therefore, affirm the conviction and judgment of sentence.

Facts
q7. The State's proof indicated that Hunt came to his victim's gpartment in Hattiesburg in the early
morning hours [of December 16, 1993], and knocked on her door, claiming he wastrying to find afriend
who resided at the complex. After usng severd subterfugesin an attempt to be voluntarily admitted to the
gpartment, Hunt finally forced hisway in and raped his victim. Scientific evidence was presented by the
State that linked DNA materia found on the victim's clothing to Hunt with a match testified to be one in
five hundred million,
T18. Hunt, testifying in his defense, clamed that the sexua encounter had, in fact, occurred two days
earlier when the two had met in aloca bar and had engaged in consensud intercourse in hisvehicle. He
clamed that he knew the prosecuting witness only by a fictitious first name she had used during their
encounter, and that he had picked her up from the gpartment parking lot oningtructions she gave him before
she left the bar. He clamed never to have been in the victim’ s gpartment or even to have seen the woman

before or after their encounter in the bar.



T9. Thejury returned averdict of guilty but declined the opportunity to set Hunt' ssentence at life. The
trid court set the sentence at forty-five years, and because Hunt was also adjudicated to be a habitua
offender under section 99-19-81 of the Mississippi Code of 1972, the judgment ordered the sentence to
be served without the possbility of parole.
110. [Weomit our discussion of issues concerning a pretrid lineup, ajury ingruction, and the severity
of the punishment.]
11. Hunt'sthird issue atacks the weight of the evidence supporting his conviction. The thrust of his
argument is that his verson of the events was more credible than the one related by the victim. Such
matters are |eft to the jury, asthetrier of the facts, to resolve. On gpped, we must view the evidence in
the light conggtent with the verdict of guilt. Strong v. Sate, 600 So. 2d 199, 204 (Miss. 1992). Only if
we are convinced that a manifest injustice has occurred, are we authorized to reverse. Burrell v. Sate,
613 So. 2d 1186, 1191 (Miss. 1993).
12. Thejurorsheard both versions, and by their verdict, indicated that they accepted astruetheverson
related by the victim. Her story was neither incredible, improbable, nor subgtantidly impeached. The
victim’stestimony, standing aone, is enough to sustain a conviction of rape. Barker v. Sate, 463 So. 2d
1080, 1082 (Miss. 1985). Thisissue iswithout merit.

[End of 1998 opinion]
113. We affirmed in 1998 as to the weight of evidence, snce we found that the jury was entitled to
choose the victim's verson of events over that offered by Hunt. If the new evidence makes a potentiadly
ggnificant shift in favor of Hunt in the relative plausbility of each explanation of what occurred, then the

evidence may require anew trid.



14.  Since we affirmed the conviction on direct gpped, Hunt needed to seek |eave from the Supreme
Court prior to filing for post-conviction relief. Miss. Code Ann. 8 99-39-7 (Supp. 2003). Hefiled and
such leave was granted by the Supreme Court on April 25, 2001.

NEW EVIDENCE
115.  Hunt offered newly discovered evidence which he daims establishesthat no crimewas committed.
This evidence isin the form of testimony at the post-conviction relief hearing or affidavits of Sabrina RAitts,
NormaMorgan, and Joy Martinolich. None of these individuastestified at Hunt's 1995 trid. Thevictim
did not appear a the hearing, and there was a statement from the prosecution that she could not be found.
116.  Wewill refer to the person who charged Hunt with rape asthe "victim," and we will not name her
inthe opinion. A jury determined that she was arape victim and that conclusion was affirmed on appedl.
Unless later court action overturns the concluson, she is entitled neither to have her name made publicin
acourt opinion nor to have her characterization as a victim removed.

Sabrina Pitts

f17.  Sdbrina Pitts was the most significant newly discovered witness,
118. Both the victim and her husband (married after the events involved in Hunt's prosecution)
mentioned Aitts during their testimony & the origina trid. The victim was asked on cross-examination
whether anyone dselived in the gpartment.  The response was to name Ritts as someone who would visit
her gpartment, would try to get her to go places with her, but "1 dwaystried to get rid of her because she
wasredly not my type of personto be hanging around.” The man whom thevictim had married by thetime
of trid was aso asked about Fitts. He described her as a"loner” who was searching for someone "she

could bond with." There was no suggestion by either witness that Fitts and the victim were particular



friendsor had socidized together. Instead, both were dismissive of her asaperson and asan acquaintance.
When Fitts was firgt interviewed years later, she told a much different story.

119. Attshad first been interviewed in May 1999, when a private investigator hired by Hunt's family
contacted her. A transcript of the interview appears as part of the record as does an affidavit that Pitts
sggned after the interview.

120. Pittsa the 2002 hearing on whether a new tria should be ordered discussed eventsinvolving her
and the victim that occurred in December 1993. She stated that she and the victim had known each other
for about two years, were best friends, had daily contact, and had frequented Hattiesburg bars together
practicaly every weekend. Her testimony apparently included an assertion that Pitts had dated the brother
of thevictim'sfiancé. Certainly thistestimony describesamuch different relationship between Pittsand the
victim than that described at the tridl.

121. The detalls that Fitts related of the socid activities were aso much different than had been
suggested by the victim and her husband at the 1995 trid. Pitts said that she and the victim went to two
taverns, Senor Frogs and Ropers, dmost every weekend. Pitts began to describe an encounter that her
friend had a one of the bars with a man, but the trid judge ruled the testimony inadmissible unless Fitts
could posgtively identify the person as Hunt. She gpparently could not do so at the 2002 hearing, though
the transcript is somewhat unclear.

922.  Alsoincluded in the record isatranscript of the 1999 interview with Fitts conducted by aprivate
invedtigator. At that time Pitts stated that the victim had definitely met Hunt at the Ropers Bar in
Hattiesburg before the aleged rape occurred. The victim saw Hunt across the room and walked over to

tdk withhim. Thevictim later told Fitts that she wished to Stay behind at the bar because she and the man



had plans.  Ritts left without her. This is conggtent with Hunt's testimony that the same night he met the
victim they had consensud sexud intercourse.

123.  The next night the two women were to go to a party. The victim got dressed for it but then
received atelephone cal and decided not to go with Pitts. When Pittswent back to the apartment later that
night after having attended the party, she saw a man leave out the back door and run through the woods.
She could not recognize the person but felt confident it was not her friend'sfiancé.  Pittswastold by the
other woman that she had just been raped. The trid judge refused to alow this matter to be explored,
saying thet it was hearsay. Examining the 1999 transcript in which this issue was examined, we find that
Pittssaid sheimmediately accused the purported victim of lying and of attempting to deflect suspicion from
hersdf for having engaged in consensud sexud activity with someonebesidesher fiancé. Fittsencouraged
her friend to cdl the police or go to the hospital if she had been raped. Pitts said that the victim refused and
revedled no emotion but acted normally. Pitts stated in 2002 that she had daily contact with her friend for
about aweek before the woman went to ahospital and reported being raped. In 1999, Aittssaid that the
time between the events involving Hunt and the report of a rape was only three days.

924. Thissory of a man being seen leaving the victim's gpartment does not mirror Hunt's testimony.
Hunt testified that he had consensud intercourse with the victim in his automobile and had never been to
the victim's gpartment. Whether the person in the apartment existed but was someone other than Hunt, or
whether there is some other explanation, is one of the matters that was not fully developed.

125. Ptts dso tedtified a the hearing that the victim knew Hunt's name, related details about Hunt's
mother and where she worked, and knew that Hunt had a crimind history. The indictment for rape

indicated that Hunt had been convicted in Mississippi of grand larceny in 1989 and of aggravated burglary



in Tennessee in 1991. Fitts did not indicate a the hearing when her friend related this information, but i
Pitts claimed that the purported rape victim knew all of this about Hunt before he was identified and
arrested, then thiswould be very important informetion.
926. The dissent makesacdosereading of these materids, findsinconsstenciesin an affidavit submitted
by Fitts and the tesimony &t trid, and dso finds fault with the industriousness of Hunt's origina counsd.
We discuss the issue of reasonable diligence later. Here, on the question of the substance of Pitts
tetimony, we conclude that there was no fatal variance. The trid judge did not conclude that Fitts
testimony should be discounted because of inconsstencies. The statementsthat she madeat different times
al supported a prior familiarity of the victim with Hunt, one that would explain a relaionship between the
two and corroborate Hunt's story. Pitts was never asked to explain the variaionsin her tesimony, as no
party made them an issue at the hearing.
927.  Thepossbleinconsgstencieswould not affect the admissibility of thisevidence; thosevariationsaso
do not detract from the centrd story consstent with Hunt's version of events that is told in al her
satements.

Joy Martinolich
928.  Another new witness was Joy Martinolich. 1n 1993 she was a socia worker at Forrest Generd
Hogpital when sheinterviewed the victim in the emergency room.
129.  Hunt's detective obtained an affidavit from Martinolich prior to the 2002 hearing. She stated that
she reviewed her notes prior to the giving of the affidavit. She specificaly remembered her interview with
this young woman who claimed to have been raped by Hunt. Martinolich stated that as a socia worker

in a college town, she had seen many young females claming to have been sexudly assaulted. The one



thing that she remembered about this person wasalack of "hysteria," either verbaly or expressed as body
language. Shefurther stated that she was not contacted by anyone concerning this case nor was she called
asawitnessinthetrid. Martinolich stated in the affidavit that if she had been cdled to testify, she would
have tedtified that in her opinion this young woman did not appear to be someone who had recently been
sexudly assaulted.
130.  Martinolichfailed to gppear a the hearing, and theinformation just related isfrom the affidavit that
she had earlier provided. The defense proffered the affidavit, but the trial court refused to have it marked
even for identification. A copy of the affidavit was attached to the defense motion for anew trid, and thus
itisin the record in that form.

Norma Morgan
131. NormaMorgan formerly worked as a Mississppi Department of Corrections probation officer.
She had retired by the time of the 2002 hearing. In July 1995, Morgan conducted the pre-sentence
investigation report for Hunt.  In an affidavit dated October 6, 1999, Morgan stated, "It is my persona
opinion that she was not truthful with me" when referring to the victim and the 1995 pre-sentence report.
This affidavit was obtained by a private detective hired by Hunt's family.
132. At the hearing on Hunt's motion for post-conviction relief, Morgan testified that shefdt thevictim
had been lying. Thejudge pointed out that the pre-sentence report that M organ made did not contain such
an assartion. Morgan told the judge that she did not believe it was her right to state such an opinioninthe
report.  Thiswitness was not newly discovered, but she did have an opinion that had not previoudy been
offered.

133.  The court sustained a hearsay objection to much of what Fitts was asked at the hearing. The



remainder of the new evidence was not found compelling.  The request for post-conviction relief was

denied. Hunt has appeded.

DISCUSSION

134.  Inorder to warrant granting a new tria because of newly discovered evidence, it must be shown
that the evidence (1) will probably changethe result if anew tria isgranted, (2) has been discovered sSince
thetrid, (3) could not have been discovered before thetrid by the exercise of duediligence, (4) ismeaterid
totheissue, and (5) isnot merdly cumulative, or impeaching. Moore v. Sate, 508 So. 2d 666, 668 (Miss.
1987). When reviewing atrid court's denid of amotion for post-conviction relief, an appe late court will
reverse only wherethe decison of thetria court was clearly erroneousor an abuse of discretion. Williams
v. State, 669 So.2d 44, 53 (Miss.1996).

135. We consder each of these factors.

1. Likely change in outcome if a new trial is granted

136. Wesummarizethe character of the new evidence. A witnessindicated that she and thevictim had
gone to a bar a about the time of the dleged rape. Socidizing a Hattiesburg bars was a frequent
occurrencefor thetwo of them during thisperiod. A few daysbeforethe clamed rape, thevictim indicated
an interest in ayoung man at the bar who looked very much like Hunt. The firmness of the identification
varied from a 1999 statement and that given at the 2002 hearing. The witness was to go to a party with
the victim the next night, but that plan was canceled a thelast minute after the victim received aphone call.
Later, after the party that the witness attended without the victim, shereturned to the victim's gpartment and

saw aman quickly leaving the gpartment. The victim did not seem upset, but clamed camly that she had
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beenraped. Thewitnessdid not believe her, but told the victim that she was making up the charge because
she had been discovered in her gpartment with aman other than her fiancé. It wasaweek later beforethe
vidimreported arape, and at that time, the victim claimed that the rape happened on the day of the report.
137.  Therewastestimony fromasocia worker whosejobwastowork withrapevictims, that thisvictim
did not appear to be tdling the truth. In addition, the woman who prepared the presentence report for
Hunt's case in 1995 found the victim unbelievable.

138. Therearetwoinitid questions. What if any part of thisnew evidencewould beadmissbleinatrid?
Next, would the admissible evidence likely change the result?

139.  Some of the new evidence suggeststhat the purported victim had consensudly engaged in sex with
Hunt; other evidence concerned her frequenting of bars. A rule of evidence prohibits most reputation and
opinion evidence concerning a rgpe complainant's prior sexua behavior. M.R.E. 412. We consder this
rape shield law in deciding whether the new evidence regarding the victim's conduct would be admissible.
If Atts 1999 podgitive identification of Hunt as the man in the bar in whom the victim was interested in
meeting was offered at atrid, thisis direct evidencein support of thefirst part of Hunt'sversion of events.
If instead, Pitts testified as she did in 2002 with aseeming lack of certitudethat it was Hunt, thistestimony
isdill circumstantiad evidence supporting Hunt's explanation. Fittsat |east stated that it was someonewho
looked much like Hunt and that the victim stayed behind a the bar with the man. Relevant evidenceisthat
which makes more likely the existence of afact that is of consequence to the proceedings. M.R.E. 401.
Either certitude or likelihood would be reevant, though the postive identification would be weightier.
140.  Hunt dlamed that he and the victim met a a bar, and the victim had aone-night, consensud sexud

encounter with him. Circumatantid evidence is evidence which, without going directly to prove that afact

11



actudly does exigts, givesriseto alogica inferencethat such afact doesexist. Keysv. State, 478 So. 2d
266, 268 (Miss. 1985).

41. The evidentiary rule prevents "reputation or opinion evidence of the past sexud behavior of an
dleged victim" from being introduced. M.R.E. 412 (@). It also prevents evidence of prior consensua
relations with the accused, unless that evidence isto show prior relations between the parties in order to
support aclaim of consent. M.R.E. 412 (b)(2) (A). Thistestimony at least is of prior relations between
the parties. From Hunt's perspective, it is evidence of the actual event that the victim clamed was
nonconsensud. Hunt's version of eventsisthat he was not with the victim at the time of the claimed rape,
but his one-time encounter with her was severd days exlier.

42. Eventhough Fitts could not state that she saw Hunt or the man who looked like him having sexud
relations, what she did view corroborates Hunt's story in important particulars.

43. In addition to corroboration, some of the evidence also would have been impeachment. We
discuss below the rule that evidence that is "merely impeachment” is not a basis for anew trid. An
example of impeachment evidenceisthefollowing. Thetrid court at the hearing for anew trid determined
that anything the victim said to Fitts regarding arape was hearsay. That was correct but incomplete. The
defense was entitled to cross-examine the victim on whether prior to the date that she told authorities that
she had been raped, she had told Fitts of a rape at her gpartment. Such questioning would have been
proper impeachment by use of a prior inconsstent statement. M.R.E. 613 (a). There is sufficient
incongstency to judtify its use, Snce there never has been any suggestion that different people raped the
victim on different days dl during the same week. The victim would be given an opportunity to admit or

deny ever having made the satement. If she denied making it, then the statement could have been
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introduced. M.R.E. 613 (b).

144.  Though"merely impeachment" evidence will not justify anew trid, thereisother evidencethat was
not mere impeachment on which a determination could be made of whether a new tria was warranted.
If there is substantia evidence that conforms to the test for what is newly discovered, atrid judgein
exercigng his discretion in whether to order anew trid may let other new but not legdly newly discovered
evidence inform his decision on whether an injustice may have been done.

45. More problematic isthe testimony that the victim would frequent bars and would express interest
in having relaions with other men. Rule 412 would likely prevent evidence of her "sexud behavior” with
other men, even if the behavior witnessed by Fitts was largely flirtatious and not more direct evidence of
sexud acts. M.RE. 412. The testimony that Fitts and the victim frequented bars together during this
period is at least impeachment of the victim's explanation of events. It would not independently be abasis
for ordering anew trid.

146. Pittsaso sated that, on more than one occasion, she had reminded her friend that she would not
support or condone her flirtatious behavior while knowing she was engaged to a man whom Fitts sad that
sheliked. Hunt aleged that after consensual sex, thevictim began to act "kind of paranoid, kind of srange.”
Hunt aso dated that she initidly told him her name was "Tricid' and that she would not give him her
telephone number or give him permission to get in contact with her. Whether atria judge might find some
of this additiond testimony to be sufficient corroboration of Hunt's version of events to be relevant and
admissble we need not decide, other than to note such evidence must be handled carefully to avoid
violating Rule 412 regarding prior sexual behavior with individuas other than the accused. What the

testimony providesis further corroboration that Hunt met the victim at abar, since the victim's sory at the
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origind trid was tha she did not engage in such socidizing.

147.  Thetestimony from Joy Martinolich, the hospita socid worker, was that she did not believe the
victim'sclam of rgpe.  Such evidence would likely be offered as expert testimony regarding the manner
in which rape victims usualy act. In one precedent, this Court held that a psychometrist and licensed
counsdlor could testify regarding children who claimed to have been sexudly abused. T.K. exrel. D.K.
v. Smpson County Sch. Dist., 846 So.2d 312, 318-19 (Miss. Ct. App. 2003). Hehad seen over 2800
children who had been sexudly abused. He dso had testified in numerous trids regarding child sexud
abuse. We found that there was no error in accepting the witness "as an expert in the area pertaining to
exhibited characterigtics of sexudly abused children.” 1d.

148. The Supreme Court has held that an emergency room doctor, if properly shown to have the
expertise, may tedtify that the physica injuries that alleged sexud assault victims had suffered were
congstent with the sexua actsthat theindividuals claimed had been donetothem. Smmonsv. State, 722
So. 2d 666, 669, 673 (Miss. 1998).

149. Therefore, if the witness were shown to be qudified, her tesimony regarding how this victim's
conduct differed fromthat of other rgpe victimswho were suffering thetraumaof arecent rape, would have
been admissible.

150.  Thewoman who prepared the presentence report, Norma Morgan, and who did not believe that
the victim was tdling the truth, would perhaps a so be offered as expert opinion. We are less confident of
whether investigators such asthiswould be consdered to have expertise on whether the victim wastruthful.
Regardless, if her testimony were offered, the trid court could examine the issue based on whatever

foundation was offered.
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151. Substantid parts of what was offered at the hearing for anew trid would be admissible evidence.
The next question is whether it would likely dter the outcome. That isaquite subjectivedecison. Yet as
we pointed out in our excerpt from this Court's 1998 affirmance of Hunt's conviction on direct appedl, the
case was dmogt entirely a questionof credibility. Ritts testimony that Hunt or someonewho looked much
like him and the victim had met at a bar the day prior to the rape, that the victim expressed interest in him
to Aitts and then talked to him, and then the details of some sort of furtive departure of a man from her
apartment afew days or aweek before the clam of rape, substantidly support Hunt's testimony. Some
of the evidence dso impeaches the victim's testimony, but the important matter for our purposesisthat it
corroborates Hunt's version.

52. The decison is subjective, but we conclude that this evidence rises to the levd of that which is
aufficiently likely to cause adifferent result asto judtify anew trid.

2 & 3. Evidence discovered since trial and not earlier discoverable by the exercise of due
diligence

153.  Even quite powerful evidence might not require the ordering of anew trid if due diligence would
have discovered the witness by the time of the origind trid.

154.  Pittshad been named by thevictim and her husband at thetime of theorigind trid. Nothing intheir
explanation of a rdaionship with Ritts suggests that she would have had meaningful evidence regarding
these events. Pittsindicated that neither the prosecution nor the defensetalked to her at thetime of thefirst
proceedings. She told the victim that she would not testify that arape occurred. Therecord indicatesthat
adetective agency hired by Hunt's mother after trid located Pitts. We do not find ameaningful dispute by

the State that an absence of reasonable diligence is what caused this witness not earlier to have been
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discovered.

155.  Thedissent doesfind fault, though, with the industry exhibited by Ritts origind counsd. Whét is
evident about the dissent isthet it is viewing diligence by the dways clearer-vison of hindsght. Rittswas
aname heard a trid. She was not a mystery person never encountered during the origina proceedings.
Yetitisaso evident that according to Fitts, the victim and the man shelater married indsted that Pittswas
anirrdevancy. She may well be, but that isaquestion for anew trid. Our issueisdiligence. Diligenceis
not measured in retrospect. Few are the witnesses who were completely undiscoverable a thetime of the
origina conviction. The dissent would find alack of diligence whenever the new witnessisa person whose
name was mentioned a the time of the origind trid, even though every indication was thet thisindividud
did not have useful evidence.

156. Wefindthetest to beotherwise. Wasthere areasonably diligent investigation, including the pursuit
of individuas who were reasonably plausible as witnesses to rdevant events? We find that failure to
discover that Fitts had usable evidence was not from alack of sufficient diligence.

157.  The presentence report was prepared by someone who was not involved with the case until after
trid. However, we have dready expressed doubt that the presentence officer's opinion of the victim's
credibility would have been admissible.

158.  Findly, the socid worker at the hospital was someone directly involved in the eventsimmediately
following the report of arape. We find no explanation as to why she might not earlier have been found.
Without some argument and evidence asto whether adiligent investigation would have found thiswitness,
we conclude that she was not shown to be a newly discovered witness.

159.  Nonethdless, SabrinaPittswasawitnessthat the record supportswas not reasonably discoverable

16



through the exercise of due diligence.

4 & 5. Evidence material and not merely cumulative or impeaching
1160.  Our prior discussion has dready largely addressed the materidity of this evidence. In the battle
of credibility that was the 1995 trid, Fitts testimony in particular corroborated meaningful segments of
Hunt's explanation of what had occurred. Some of it was impeachment, but a Sgnificant part of it was
direct evidence of a prior relation with Hunt that was inconsstent with the victim's explanation of what
happened. Mogt telling, Aitts said that the victim and Hunt (or someone who looked much like him) stayed
behind at the bar together. This certainly impeaches Fitts story but it more importantly also corroborates
Hunt's testimony.
61. Aswenoted earlier, it isaso proper for atrid judge in weighing whether to order anew trid not
only to consgder substantid testimony and other matters that fit within the definition of newly discovered
evidence. Once the defense had offered meaningful new evidence that could not earlier have been
discovered and which is not just impeachment, it would be proper in an exercise of discretion on whether
an injustice may have been done, to weigh other evidence that perhaps a little more defense counsdl
diligencewould havefound earlier, or that may beimpeachment. Theexerciseof deciding whether to grant
anew trid should not be just atechnica one. Within the requirements set out by casdaw, the court isto
consder whether dl the evidence presented leaves a " definite and firm conviction that a mistake has been
made." Rochell v. Sate, 748 S0.2d 103, 109 (Miss.1999) (quoting Reynolds v. Sate, 521 So.2d 914,
917-18 (Miss.1988)).

Conclusion

762. Ordering anew trid is not to be undertaken lightly. In this case, the new evidence may not be a
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truthful recitation of events. The State may be able to show reasons that Fitts has to support the new trial
motion, whether because of favoritiam towards Hunt and his family or due to bias towards her dlegedly
former friend, the victim. Stll, if these witnesses are cdlled & a new trid, and if their testimony is Smilar
to what was presented in the record that is now before us, a much different case will exist for ajury. If
there is more than just Hunt's word that he had met the victim a a bar and had not just burst in on her in
her apartment, the jury issueisdramaticaly atered. Thisevidencein sgnificant ways corroborates Hunt's
explanationof what happened. Someof it also impeachesthe victim'stestimony. The new evidenceraises
too many sgnificant questions about whether amistake was made for usto permit this conviction to stand.
If anew jury hearing dl the evidence, prior and newly discovered, still convicted, we are not saying that
the conviction would beinfirm. We are only holding that the trid court abused its discretion in refusing to
grant anew trid.
163. We reverse the trid judge's denid of post-conviction reief, set asde the 1995 judgment of
conviction and order new proceedings on the indictment as are congstent with this opinion.
164. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY DENYING
POST-CONVICTION RELIEF ISREVERSED. THE JUDGMENT OF CONVICTION OF
CLINT TRACE HUNT FOR RAPE AND HIS SENTENCE ON THAT CONVICTION ARE
SET ASIDE. THE CAUSE ISREMANDED TO THE FORREST COUNTY CIRCUIT COURT
FOR FURTHER PROCEEDINGSON THE INDICTMENT. ALL COSTS ARE ASSESSED
TO FORREST COUNTY.

McMILLIN, CJ., KING, PJ., MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES,
THOMASAND LEE, JJ.

IRVING, J., DISSENTING:

165.  ClintonTrace Hunt, atwice-convicted felon, was convicted in 1995 of rape asahabitua offender.
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He appeded his conviction and sentence to the Mississippi Supreme Court which deflected the gppedl to
this Court. We affirmed. Hunt. v. State, 706 So. 2d 262 (table), 95-KA-00889 (Miss. Ct. App. Jan.
27, 1998).
166. Almost Sx yearsafter affirming Hunt's conviction and sentence, the mgority findsthat thetria court
abused its discretion in denying Hunt's motion for post-conviction relief which was based on an dlegation
of newly discovered evidence. The alleged newly discovered evidence is the proposed testimony of
Sabrina Pitts. For severa reasons, | do not believe the proposed testimony of Sabrina Pitts warrants the
granting of a new trial as ordered by the mgority. First, Hunt has not shown that, usng reasonable
diligence, he could not have discovered and interviewed Sabrina Fitts prior to hisorigind trid. Second,
as suggested by the State, the overwhelming mgjority of Fittss proposed testimony is essentidly
impeachment testimony on collatera matters and would not be admissible. Third, | do not believe FittSs
testimony would probably change the results if anew trid was ordered. Therefore, | respectfully dissent.
167.  Inhis pog-conviction rdief motion, Hunt made the following dlam regarding the dlegedly newly
discovered evidence:

(2) The conviction rests upon false and mideading testimony. Newly discovered evidence

not available to Mr. Hunt at the time of trid corroborates his clam of a consensud

encounter with the aleged victim earlier in the week of December 13, 1993, and

edtablishes, if the testimony of Sabrina Pitts as set out below is accepted, that the

complaining witness perjured hersdf about never having seen Mr. Hunt prior to the

putetive encounter a her apartment, and that she perjured herself about never having been

to Senore Frogs, Ropers, or other taverns in the Hattiesburg area until after the alleged

assaullt.

1168. In Sabrina Aittss affidavit, whichwas attached as an exhibit to Hunt's PCR motion, sherd ated the

following facts which are rlevant to the alegation of newly discovered evidence:
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1169.
sad in her affidavit. For example, during her testimony at the hearing, she tetified thet the victim knew a
lot about Hunt's persond history, his mother and where his mother worked. As can be seen from the
affidavit, Fitts said that the victim told her that the victim "knew who raped her, tha he lived a couple of
houses back, she knew his number, knew something about his mom, and knew he had been in trouble
before” In her affidavit, Pitts never stated that the victim identified the rapist as Hunt, yet, a the hearing
on the PCR motion, Ritts testified that the person who the victim knew so much about was Hunt. This
variance between what Fitts said in her affidavit and what she said during the PCR hearing on the key issue

regarding the identity of the rapist raises serious doubt asto her credibility which the trid judge was not

| was not called as awitnessin the trid of Trace Clint Hunt nor did | know he had been
tried and convicted of the crime of ragpe and sentenced to jail. 1 waswith [the victim] the
night that she met Clint Hunt. She met him ether a Roper's Bar or Senor Frogs in
Hattiesburg. | left her there taking with Clint Hunt. | did not go to her gpartment that
night, but rather caught a ride back to Laurel with some other girls. The following night,
we were suppose to go out, the next day | went shopping to buy a dress as we were dl
going to go to the Nationad Guard Christmas party. | had told [the victim] that | thought
she had aniceguy and | didn't approve of her running around on him and if she continued,
| would tell him. [The victim] backed out of going to the National Guard party at the last
minute. She had talked to someone on the phone, came back and said "she wasn't going.”
| told her that | might stay with her, | just didn't know, she wasn't expecting meto be back
until somewhere around 2 p.m. | left the party early as| was not happy with my date and
had them [5c] drop me off at [the victim's] gpartment around mid-night. Aswe pulledinto
the gpartment, | saw a guy run from the back of the apartment. | could not identify him,
dthough | know it was not [the victim's fiancé]. | went in, and she told me she had been
raped. | told her | did not believe her, she did not look like someone who had been raped,
there was nothing torn on her, shewas dressed, not emotiona and sherefused to go to the
police department. She said she knew who hewas, that he lived a couple of houses back,
she knew his number, knew something about his mom, and knew he had been in trouble
before, she knew too much about thisguy. | told her that | would not be awitnessfor her.
A couple days later, | became aware that she had gone down to the police department or
to the hospitd. Later, sheand [her fiancé] cameto Laurd and stayed in my apartment as
| had gotten back with my husband.

During the hearing on Hunt's post-conviction relief motion, Aitts testified to things that she never
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required to overlook.

170.  The granting of anew trid on the bass of newly discovered evidence is judtified if the evidence
(2) will probably changetheresult if anew tria isgranted, (2) has been discovered sincethetrid, (3) could
not have been discovered before the trid by the exercise of due diligence, (4) is materid to the issue, and
(5) isnot merdy cumulative or impeaching. Moore v. State, 508 So. 2d 666, 668 (Miss. 1987). The
proponent of the newly discovered evidence mugt satisfy dl of the prerequisitecriteria. See Black v. Sone
County Lumber Co., 216 Miss. 844, 850, 63 So. 2d 405, 407 (1953). The "determination of whether
new evidence would probably change the results of anew trid is committed to the sound discretion of the
trid judge” Moore, 508 So. 2d a 668. An appellate court may reverse only if the trial court abused its
discretion. 1d.

71. Here itisquite evident that Hunt failed to meet therequired criteria. Firg, itisnot disputed inthis
record that he offered no evidence of the efforts he made to locate Fitts prior to hisfirst tria. Second, Ritts
was identified during Hunt's origind tria, and the victim was questioned about her. 1t cannot be said that
Ritts was an unknown witness. The mgority's conclusion that she was an unknown witnessisjust smply
not supported by the record. During Hunt'sorigind trid, Hunt's attorney, during cross-examination of the
victim, asked the victim if anyone dse lived in the gpartment with her and her child. The victim answered
that a friend girl named Sabrina would come and vist. Hunt's atorney then engaged in an extensve
exchange with the victim about Sabrina The victim could not recall Sabrinds last name but she thought
it might have been Johnson.  However, | think it is fair to say that the victim did not atempt to midead
anyone about Sabrinds identity.

72.  Thevictim testified that Sabrinalived in Laurd, that Sabrinahad athree year old son, that she and
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Sabrina met a the Hedlth Department when Sabrinawas having her second baby and thevictim washaving
her first one. Shetedtified further that Sabrinawould come over to the victim's aunt'shouse dl the time and
they would dl cook for each other, that Sabrina was aways having problems with Sabrinas boyfriend.
The victim even testified that one time Sabrina came to the victim's gpartment in the middle of the night,
wanting to spend the night, and interrupted her and the victim's boyfriend while the victim and her boyfriend
dept.

173.  Withthe victim being questioned s0 extensively during Hunt's trial by Hunt's attorney, | think it is
not open to reasonable debate that Sabrina Pitts was knownto Hunt at thetime of histrid and could have
been located and interviewed if he had wanted to do 0. Also, it must be remembered that, during the
hearing on the PCR motion, Aitts testified that around the Christmas season in 1993, shewasliving on 7th
Avenue in Laurel, Missssppi and that she was presently living at 27 Earl Ritts Road in Waynesboro,
Missssppi. Hunt's counsel never asked her where shewasliving in 1995 during Hunt'strid. Perhaps, he
did not ask because he did not want the answer to be memoridized in the record. However, hisfailing to
ask must inure to Hunt's detriment because Hunt had an obligation to show that Pitts could not have been
discovered in the exercise of due diligence.

74.  The mgority does not comment on the fact that Hunt offered no explanation for why Fittswas nat,
or could not have been, discovered prior to his firg trid. Instead, the mgority, without offering any
precedent, authority, or facts to support its postion finds "that [Hunt's| failure to discover that Fitts had
usable evidence was not from a lack of diligence”” As dated, the mgority makes this finding without
detalling the facts that condtitute the diligence undertaken by Hunt. Of course, the mgority can offer no

facts because the record contains none. In the view of the mgority, evidence is newly discovered even
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though the source of that evidence was known &t the time of the origind trid, if the proponent of the
evidence decided & the time of trid that it was not worth pursuing but later discovered hewasin error in
meking that determination. That isnot the criterion for granting anew tria on the basis of newly discovered
evidence.

175. It dsoisquite evident from Fittssaffidavit that her proposed testimony primarily impeaches some
of the victim'strid tesimony on non-materid, collatera issues. However, none of her testimony goes to
the fundamentd factud issue of whether Hunt entered the victim's gpartment and raped her. Infact, Pittss
testimony also contradicts, not corroborates, Hunt's testimony on the key issue of whether the victim was
raped in the victim's gpartment.  Aitts testified that the victim told her that the victim had been raped in the
victim's gpartment.  That is the location that the victim tedtified to at trid. On the other hand, Hunt
contended that he had consensud sex with the victim but not in her gpartment. He denied ever beinginthe
victim's gpartment.

76. Thefactsof thisrecord spesk forcefully in support of oneclear conclusion: with duediligence, Hunt
could have located and interviewed Fitts during hisorigind trid. His origind trid lasted three days. The
vicim testified on the second day of thetrial. Therefore, it isnot disputed that Hunt knew of Rittssidentity
and where she lived at least one day before his origind trid ended.

77.  Sinceitisincumbent upon the proponent of newly discovered evidence to establish each of thefive
criteriadiscussed in the earlier portion of this dissent, and since Hunt falled to establish that he could not
have discovered Ritts prior to histrid, | cannot agree that the trid judge abused his discretion in denying
post-conviction relief.

178.  Thetrid judge made only one specific finding of fact whichisnot directly reated to theissue of the
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alegation of newly discovered evidence. It would have been hdpful if the trid judge had made specific
findings of fact with respect to the five criteria that must be met before atria may be granted on the basis
of newly discovered evidence. Neverthdess, the fact that he denied Hunt's motion for a new tria
necessarily means that he determined that at least one of the prerequisites set forth in Moore was not met.
The record fully supports that determination.

179. | note one other point. It is quite reasonable to conclude that the tria judge did not find Fittss
testimony credible on the key issue of the identity of therapist. To reterate, Pitts testified that the victim
knew a lot about Hunt, yet the proof in Hunt's origind trid was that the victim identified Hunt from a
phaotographic lineup. Obvioudy, if the victim knew who her assailant was, she would havetold that to the
police when she first reported the crime. It isthetrid judge who makes the determination as to whether
the newly discovered evidence will probably make a difference if anew trid is ordered. Assessing the
credibility of the witnesseswho will be called is necessarily apart of that determinativeandyss. Giventhe
fact that the victim never identified Hunt as her assallant prior to picking him from a photographic lineup,
the trid judge may very well have concluded that Fittss assertion that the victim knew her assailant was
amply not credible. On these facts, | find it too much of a gtretch to say that the tria judge abused his
discretion.

180.  Returning briefly to the requirement that the evidence must be such that it could not have been
discovered beforethetrid by the exercise of duediligence, | notethat Hunt, in his PCR motion dleged that
histrid counsd wasineffectivefor faling "to locate and/or cal important withesseswhose testimony would
have likely have resulted [9¢] in acquitta by casting grave doubt upon the veracity of the State's one

witness as to the guilt of the accused, to wit: Sabrina Fitts.” 1t seems to me that this dlegation supports a
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reasonabl e inference of admisson by Hunt that Pittssidentity wasknown to him prior to histrid, or at least
prior to the conclusion of it, for it is inexplicable how one can be faulted for not locating and/or caling a
witness not known to exist.

181.  For the reasons discussed, | respectfully dissent. | would affirm the judgment of the tria court
denying post-conviction rdief, for | find no abuse of discretion.

BRIDGES, THOMAS AND LEE, JJ.,JOINTHISSEPARATEWRITTEN OPINION.
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