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COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  Beforethe Court is Anthony Carr's Application For Leave To Fle Petition For Pogt-Conviction
Rdief And Memorandum In Support Thereof filed by the Missssippi Office of Capitd Pogt-Conviction
Counsd. On September 19, 1990, Carr was convicted and sentenced to desth on four counts of capitd

murder. Car assartsthet heisentitled to rdief basad primarily on damsof prasecutorid misconduct and



ineffective assigance of counsd, but he aso assarts that he should be resentenced pursuant to Atkins v.
Virginia, 536 U.S. 304, 122 SCt. 2242, 153 L.Ed.2d 335 (2002). Finding his arguments as to
prosecutoria misconduct and ingffective counsd to be without merit, we deny the petition to that extent.
However, asto the Atkins issue, we grant Carr leave to proceed in the trid court on the question of his
mental datus.
FACTS

2.  ThisCourtsopinioninCarr v. State, 655 S0.2d 824 (Miss. 1995) (Carr 1), cert. denied, 516
U.S 1076, 116 SCt. 782, 133 L.Ed.2d 733 (1996), indluded the following factud recitation:

On Friday, February 2, 1990, Carl Parker, hiswife Bobbie Jo, and ther children,
twelve year old Gregory and nine year dld Charlatte, |eft the Riversde Baptis Churchin
Clarksddle to return to their home on Highway 322 in rurd Quitman County, Somefifteen
milesfrom Clarksdde. The Parkers were last seen leaving the church between 8:45 and
9:15 pm. thet evening.

Around 11:00 pm,, Billy King wasdriving eest on Highway 322 when he spotted
afireat the Parker home. Mr. King went to the house, tried to open the unlocked carport
door, but was driven beck by thefire. Mr. King left the Parkers house and drove to the
house of the nearest neighbor to cdl for hdp. Mr. King did nat pass any vehides on his
way to the neighbor's house, but as he looked back towards the Parkers house from the
naghbors front door, he saw two vehicles leave the Parker house, driving west on
Highway 322.

At goproximatdy the sametimethat King wasat the neighbor'shousetrying to get
help, Joe McCullough was driving east on Highway 322. McCullough tedtified thet he
remembered meding two vehides tha were talgaing dosdy and travding very fagt
towards Clarksdale. He identified the lead vehide as a Slverado pick-up truck.

Hreman Jerry Wages with the Lambert Volunteer Fre Department recaived the
cdl reporting the Parkers fire between 11:00 and 11:20 p.m. It was raining heavily thet
evening. Wageswasthefird to arrive a the scene of thefire, and he found the southwest
corner of the house on fire. The back door was unlocked, and he crawled into the house
He recovered the body of Carl Parker. Wages went back into the house and recovered
the bodies of Charlotte and Gregory. Wages recdled that Carl and Gregory were bound
a thar feet and ankles and ther wrigts were tied behind their backs. Therewas dso a
remnant of abinding on Charlottes wrigt. Charlotte was undressed from thewaist down
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beneeth the dress she was wearing. Wages said she had awound on her hipaswel. The
body of Bobbie Jo Parker was not discovered unttil the early morning hours fter thefire
wasfindly extinguished. Her body wasfound in the southwest corner of the houseand wes
burned beyond recognition.

QuitmeanCounty Sheriff Jack Harrison arrived a the scene and natified authorities
that Carl Parker'sred Silverado pick-up truck wasmissing. He saw the bodiesand noticed
the hands and feet of Carl and Gregory were bound. Charlotte had a red ribbon tied
around her am. Her knee high stockings were partidly burned off, and she did not have
on underclothes. Bobbie Jo Parker's body was found lying on some sarings around 2:00
or 230 am.

Around midnight that samenight, Eddie Lee Spralls, aClarksdderesident, looked
out his back window after hearing a door dam and obsarved a red truck backing up
between two abandoned houses. Sordls cdled the police. Upon arivd, the Clarksdde
palice put a spatlight on the truck. Two black maes jumped out of the truck and ran
toward Highway 61.

Thetruck, identified by the police as Carl Parker's, was parked doseto the home
of Robert Smon'smather-in-law. It wasfilled with household items, furniture, gppliances
and other vduables, dl bdonging to the Parkers. A shatgun was found in the back of the
truck, and apillow case containing two revalversand other items b onging to the Parkers
was found near the truck.

Martha Smon, Robert Smon's wife, had left Memphis and had driven to
Clarksdae to seeher mather on February 2, 1990. Shesaid thet Carr hed been livingwith
her and Robert in their Memphis gpartment for the previous three weeks. Around 12:30
am. on February 3, 1990, Marthawas in her car when she saw Car waking down the
dreet. Car asked Marthaif she had seen Robert. Martha replied that she thought Carr
and Robert had been together, but Carr told her thet he had come on ahead and Robert
was behind him. She asked Carr how he got to town. Carr responded thet hewas driving
atruck and pointed in the direction where the Parker truck was later found. Carr told her
that he had parked the truck on 9th Street and thet the truck hed "suff” init. Hedso told
Martha that he had some money. Carr sad that he had put the keysto thetruck dong the
railroad tracks and some coverdlsin adumpgter, the location of which Carr told her.

Marthaagain saw Carr looking for Robert around 8:00 am. a her mother'shouse
The next time she saw Carr, Robert waswith him. They cameto Marthas mother'shouse
and told her they were going to Memphis. Carr was wearing ablack jogging suit eech of
the three times Mathasaw him.

Coshoma County Sheriff Andrew Thompson, J., recaived information from
Martha Smonthat led to therecovery of apar of coverdlsand apar of work glovesfrom



alocked dumpster near Smon'smother-inHaw'shousein Clarksdde. The coverdlswere
wet and smdled of amoke Thegloveswereidentified by Dean Parker, Carl Parker'sson,
asthe same type gloves he had given hisfather.

Ken Dickerson, an investigator with the Highway Peatral, and Sheriff Thompson,
with Martha Smon's permission and in her company, went to Memphis to seerch the
gpartment she shared with her hushand, Robert Smon. They found thewet, black jogging
aut Car was wearing earlier that day. Other items including a man's and a woman's
wedding rings, amoney dip, and anmunition were aso found in the gpartment. Martha
identified itemsin the gpartment that had not been there earlier.

Scott Parker and Deen Parker, Carl's sons from a previous marriage, identified
meny of theitemsfound inthetruck, the pillow case, and the gpartment inMemphis. Carr's
fingerprint was found on the shotgun found in the truck.

On February 3, 1990, two arest warrants were issued in Marks, Mississppi.
Anthony Car and Robet Smon, J., were arrested around 3:30 p.m. thet day in
Clarksdde.

According to Anthony Washington, an inmete a the Tate County jall in the early
part of February, 1990, Carr camein around midnight and was put into the cdll next tohis
Washingtonasked who hewasand what hewasinfor, and Carr told him. Washington hed
been reading about the crime in the newspgper and offered to read the sory to Carr.
Washingtonsaid that heand Carr were playing cardswhen Carr sopped and said "wehed
abdl," ashe hdd hishand to hisheed like agun.

Carr was later taken for a blood test. Upon his return, Carr asked Washington
"areyou graght?' and whether he could tdl Washington something "brother to brother.”
Carr asked Waghington if they could tdll if he rgped thet little girl, and Washington asked
him what happened. Carr told Washington thet he and his partner hed raped the little girl
and that one of them had to burn the house down to destroy the evidence.

Dr. Steven Hayne, a pathologi<, tedtified to the cause of degths of eech of the
Parkers. Carl and Gregory, bath shot twice, died of gunshot wounds. Bobbie Jo, burned
beyond recognition and with onebullet retrieved, died of agunshot wound. Charlotte, shot
threetimes, died of anokeinhdation. Dr. Haynetestified thet therewas evidence of sexud
battery, both vagindly and andly, to Charlotte Also, the fourth digit of Carl Parker'sleft
hend was missng.

Carr |, 655 S0.2d a 830-32. A nine-day trid washedin Alcorn County. Carr wasconvicted ondl four
counts of capita murder and sentenced to desth by lethd injection for each count. Heraised thirty issues

inwhich hedamed error was committed by thetrid court. After conderation of each assgnment of error,



this Court affirmed Carr's conviction and sentence to deeth by lethd injection on each of the four counts.
Car has now filed this mation for pog-conviction relief.
DISCUSSION

13.  The purpose of pogt-conviction proceedingsis to bring forward facts to the trid court that were
not known a the time of the judgment. Williams v. State, 669 So. 2d 44, 52 (Miss. 1996). The
procedure is limited to those facts and matters which could not or should not have been brought at trid or
on direct goped. 1d.; Miss Code Ann. 88 99-39-1 to -29 (Rev. 2000 & Supp. 2003). If newly
discovered evidence would likdly produce a different result or verdict and the proponent shows that the
evidence was “discovered dnce the trid, that it could not have been discovered before the trid by the
exerdse of due diligence, thet it ismaterid to theissue, and that it isnot merdy cumulaive, or impeaching’”
then such evidence warrantsanew trid. Ormond v. State, 599 So. 2d 951, 962 (Miss. 1992).

l. WHETHER THE PROSECUTION KNOWINGLY PRESENTED
FALSE TESTIMONY TO THE JURY.

4. Car dams the prosscution knowingly dicited fase tetimony from Anthony Washington.
Weashingtonwas aprasacution witness, who recounted conversationshehad with Carr shortly after Carr's
ares for the Parker murders. Carr, on direct gpped, raised the issueof theunrdiability of Washington's
tesimony. Carr |, 655 S0. 2d a 836-37. ThisCourt found*no evidencetoindicatethat Washingtonwas
offered any kind of reduced sentence in exchange for histesimony. In the absence of evidence that he
good to gain anything by histestimony” there was no merit to Car’ sassgnment of error. 1d. Carr did
not damin hisdirect goped thet the prosecution hed didited fase testimony from Washington.

B.  Car atachedto hispetition atransoript of Washington' spleahearing which washeld on December

13, 1991. Thetranscript showsthat Washington testified hewastold by Bill Ellisand Mr. Mdlenthét they



would work with him for being a Saie witness. Laurence Mdlen wasthe Didrict Attorney, and Bill Hllis
was an invedtigator onthe case. During Washington's plea hearing, Mdlen dated thet “[he] intended to
acogpt Bill Ellis s recommendation and request, and ask the Court to consder a suspended sentence as
to Washington.”
6.  Thisevidence was not brought before this Court in the direct gpped. Washington testified & the
trid thet no one hed offered him anything and that no promises of any kind weremade. Mdlen dated thet
no one made any promises to Washington. Washington did not say thet hewas promisad anything before
he tedtified in Carr’s cgpitdl murder trid. What he said wes

The Court: Over in Corinth. Carr, was thet the defendant”?

The Defendant: Yes Si.

The Court: Carr made some jalhouse satement of confession to you?

The Defendant: Yes gr.

The Court: Isthet the reason the State called you?

The Defendant: Yes gr.

TheDeendat: .. . All | know iswhen | tedtified for thet capitl murder case, thet the

State was going to work with mewith the case | got here. How much time | wasgoing to

oet, | don't know. And, what time | was going to do, | don't know.
7. Car argues that Washington has now recanted his erlier testimony in Carr’s capitd murder trid
by gating he wastald the State would work with him. ThisCourt, inWilliams v. State, 669 So. 2d 44
(Miss. 1996), faced a gmilar Stuation. Evans, a prosecution witness, recanted his tesimony after he
oigindly testified againg Williams. 1d. at 53. TheDidrict Attorney, two of hisassstantsand aco-indictee
dl tedtified that no ded or promises were ever mede. | d. a 47. Inreviewing Evans srecantaion, this
Court gated, “[iJn a death pendty case, admisson of perjured tetimony mandaes a new trid, where

thereisareasonable probability that a different result will be reached inthenew trid without

the perjuredtestimony.” | d. & 53 (emphasisadded); Smith v. State, 492 So.2d 260, 264 (Miss. 1986).



Withthat in mind, we find no reasonable probahility that adifferent result would be reeched inanew trid.
Washington never explicitly ssyshehed aded. He only satesthat the prosecution said they would work
withhim. Thisisnat an unusud satement mede by prosecutors. Generdly plea agreaments are written
documents; Carr has attached no such document to his petition. 1d. & 54. Thisabsenceis presumptive
that no plea agreement existed. Furthermore, in Carr’ sdirect goped this Court addressed Washington's
tesimony, crimina record, mativation for tegtifying, and Sated that the “drcumstances surrounding his
recitation of gatements mede by Carr were dl factors properly left to thejury toweigh. Indruction C-1
properly indructed the jury astotheweight and credibility to begiven suchtestimony” Carr |, 655 So.2d
a 837. Itistheregponghility of the jury to determine the credibility of witnesses even awitnesswho is
aconvicted fdon. Brown v. State, 798 S0.2d 481, 491 (Miss. 2001). Wefind thisissueto bewithout
merit.

. WHETHER THE PROSECUTION KNOWINGLY FAILEDTO
PROVIDE TRIAL COUNSEL WITH EXCULPATORY AND
IMPEACHMENT MATERIAL.

8.  Car damsthe prosecution withhdd Brady* materid in two spedific instances and committed
other prosecutoria misconduct in two other ingtances

A. Redacted Statements of Co-Defendant
19. Car assartstha theprosecutionwithhed portionsof gatementsmade by hisco-defendant Smon
and that the withhed portions were favorable to his defense. Spedificdly, portions of Smon’s second
satement had been redacted, blacked out, before being turned over to Carr. Inhisfirs satement, deted

February 5, 1990, a 10:45 am., Smon said he saw Carr around 11:00 p.m. on the night of the murders

!Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).
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and that he had two rings to sdl, aman’'s and awoman's. Smon dso sated “[i]f | were to guess thet
someone who might have done it with [Carr], it might have been Willie Henderson.” In Smon's second
datement dated February 5, 1990, a 11:20 am., the entire first paragraph is blacked out. Inthe second
paragraph, only two items are blacked out and Simon's datement implies that someone hired him to kill
the Parkers.

| cameto Clarksdde and went to [redacted] on theweekend of January 27 and 28, 1990.

[redacted] told methat he needed ajob doneand drew meadiagram of the Parker house,

... | asked them why he wanted him killed, and they told me, ‘It was none of my

busness’ Hesad hewould pay mefifteen hundred dollarsto do thejob . . . Then, this

week, Friday, February 2, 1990, | went tothe Parker’ saround 8:30 p.m. ... . | l€ft, rushed

to Claksdde. . . . | went back to Clarksdde, | am not going to say who was with me. .

.| killed [another man] with the gunsthét | used on the Parkers.
110. Car's pog-conviction counsd obtained the unredacted satements of Simon after issuing a
subpoena for the records and reports created by the Mississippi Highway Patrdl’ s Crimind Investigetion
Bureau. A swornaffidavit from trid counsd’ sinvestigator dated September 29, 2001, Satesthat during

thetrid the defense was never made aware of the redacted portions of Smon's satements?

?In the case sub judice, “Carr asked the trid court to admit the portion of Simon's statements
indicating that Simon killed the Parkers and keep out portions of the same statements that indicated Carr
killed the Parkers. This request was refused. Prior to trid, Carr filed a motion in limine to exclude dl
gtatements made by Smon. Carr argued that admission of any of the Simon statements would violate
Carr's right to confront witnesses. The State announced its intention not to introduce any of Smon's
gatements, and the trid court ruled Simon's statements would not be admissible againgt Carr.” Carr v.
State 655 So. 2d at 834.

During the guilt phase, “Carr moved to introduce the portion of Simon's statement in which Simon
aleged that he had killed "the Parkers"" The trid court found that the statement was inadmissble ‘a this
time . After the State rested, Carr made an offer of proof that crimind investigator Bill Elliswould tetify
that Smon said he killed the Parkers with hiswegpons. Thetria court found this statement inadmissible
becauseit lacked corroboration and trustworthinessand because it was not offered to exculpate Carr. The
trid judge found the statements were not exculpatory of Carr because Smon first said that Carr and
another person killed the Parkers and later said that he killed the Parkers. I d.



11. InBradyv.Maryland, 373U.S.83,87,83S. Ct. 1194, 1196-97, 10 L .Ed.2d 15 (1963), the
United States Supreme Court established the principle that “ suppression by the prasecution of evidence
favorable to an accusad upon request violates due process wherethe evidence ismaterid ether to guilt o
to punishment, irrespective of the good faith or bed faith of the prosscution.”  In determining whether a
Brady vidation has occurred, and thus anew trid is mandated, this Court gpplies the four-part Brady
test adopted in King v. State, 656 So. 2d 1168, 1174 (Miss. 1995), under which the defendant must
prove
a. thet the State possessad evidence favorable to the defendant (ind uding impeachment evidence);
b. that the defendant does not possess the evidence nor could he obtain it himsdlf with any
ressoncble diligence:
c. that the prosecution suppressed the favorable evidence, and
d. that had the evidence been disdlosed to the defense, a reasonable probability exigts thet the
outcome of the proceedings would have been different.
Id. at 1174.
112.  The United States Supreme Court has Snce held that not dl falures to disdose exculpatory
evidence conditutereversblearor. Rather, thequestioniswhether thereisa” reasonable probability” thet
the verdict would have been different but for governmentd evidentiary suppresson which “undermines
confidencein the outcome of the trid.”  Kyles v. Whitley, 514 U.S. 419, 434, 115 SCt. 1555, 131
L.Ed.2d 490 (1995) (citing United Statesv. Bagley, 473U.S.667, 678, 105 S.Ct. 3375, 87 L.Ed.2d
481 (1985)). The government could violate Bradly if it faled to turn over exculpetory evidence, even if
it was never requested, “when suppression of the evidence would be * of auffiaent Sgnificanceto result in
the denid of the defendant’ sright to afair trid.”” Kyles, 514 U.S. at 433, 115 S.Ct. a 1565.
113.  The redacted statements conced ed information concerning the Parker murdersand the possibility

thet one of the invedigating officers was invalved in the murders. That investigating officer, Officer SAIf,



was the firg officer to interrogate Car. In a hearing, regarding this issue, Kenneth Dickerson, an
investigator withthe Clarksda e Police Department, wasasked about theredacted portionsand erroneoudy
told the court thet those portions referred to other crimes, not the Parker murders.

114.  Thefirg paragrgph, which was completely redacted, contained the name of the person Smon said
asked himto kill the Parkers. Inthe second paragrgph that person’s name was again blacked out. The
firg paragrgph dso contained the name of a palice officer, Charlie Payton, who Smon daimed worked
for the man who hired him to kill the Parkers. Any reference to Payton, Officer Sdf and any other
Clarksdde police officers were redacted throughout the second statement.

115. Car argues that these redacted portions would have been maerid to both his guilt and his
punishment, and thisinformation would have given him a very different theory of defense, aswdl asthe
opportunity to impeach possble witnesses. According to the sworn afidavit of J. Phillip Smith, Car's
defense atorney, hed they “known of Charlie Paden [sc] and Officer SAf’sinvolvement in the case, we
would have pursued thet to the best of our dbilities We would have made an issue about Officer Sdf's
involvement in the murder had we known of it & the time, epedidly snce he was one of the firgt people
to obtain agtatement from Anthony Carr regarding this matter.” 1t Sands to reason, however, thet given
the smal number of law enforcement officersin Clarksddle, Carr could have obtained the names of @l of
themand pursued an investigation of the officerswho wereinvolved. With reesonable diligence he could
have obtained the information himsdlf, thus his argument fails the second part of thefour-part Brady test.
Further, Carr doesnot show thet thereisareasonable probahility that, had the unredacted gatementsbeen
disclosed to him, theresult of the proceeding would have been different, asrequired by Kylesv. Whitley,
514 U.S. a 433. ThisBrady chdlengeiswithout merit.

B. Thefingerprint on the shotgun
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116.  Withinhourséfter the Parker family wasmurdered, Parker’ spick-up truck wasfound parked dose
to thehome of co-defendant Smon’ smother-in-law. 1t wasfilled with householditems furnitureand other
vauablesbdonging tothe Parkers. Astheitemswere removed from Parker’ struck, aninventory list was
mede, item by item. Carr damsthet the prosscution falled to turn over this inventory list as part of the
discovery process He daimsthat the lis would place the shotgun, not on the bottom of the truck bed as
wastedified toin court, but somewhereinthemiddleof some40itemsremoved. Car arguestheincorrect
tesimony regarding the placement of the shatgun wrongfully puts him &t the scene

117.  Areview of that inventory lig reved sthat the shotgun waslisted as number 26 out of 42 items, but
theitemsvary in Szefrom apair of eyeglassesto adining room tablewith 4 chairs. Giventhevery diverse
natureof theseitems, it would berank goecul ation to presumethat the unloading processwas accomplished
in exactly the reverse order as the loading process.

118.  Further, Car dams the documents, turned over to pogt-conviction counsel were received on
September 11, 2001, and said documentswerenat in any of the materid given to post-conviction counsd
by Carr’strid counsd. Carr assartsthefingerprint wasessentid to the State' scase because, asthe Didrict
Attorney sated, the gun would not have been a the bottom of the truck if Carr had not been there. Had
this evidence been given to defense counsd, Car argues, it could have been used to rebut the
prosecution’ s assertion that because the gun was found in the bottom of the truck, Carr was there and
committed the crimes. Because the fingerprint found on the gun was the only fingerprint of Carr’s found
on any item removed from the house, the inventory ligt potentidly was exculpatory.

119.  Car offers only afootnote satement thet the materid was handed over on September 11, 2001.
He attaches no dfidavitsin support of hisdam. He dso mekes no dam tha he requested the inventory

ligs and thet they were nat turned over. The absence of any supporting proof regarding the unloading
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process and that this information was not available before trid or on Carr’s direct apped leads to the
condusion that this assgnment of eror iswithout merit.
C. Fruit of the Poisonous Tree

120.  Carr brings forward his accusations about the name of Officer SAf being redacted from the
datement of Smon, andincorporatesitinto his* poisonoustreg” argument. Hisbroad, generd, bare-bones
dlegation thet he would have done things differently is not sufficent to meet his burden of proving by a
preponderance of theevidencethat heisentitledtordief. Neal v. State, 687 So. 2d 1180 (Miss. 1996).
Car dleged tha Officer SAf wasimplicated in the congpiracy which led to the deaths of four people, and
cdled SAf a“rogue cop” However, there is no proof of whdt, if anything, Carr would have done
differently, or how adifferent gpproach to the casewould have dtered the outcome, had heknown Officer
SAf had been implicated in some way with the murders
121. Car ds0 dams that his fird datement after his arest , given to Officer Sdf, was obtaned
unconditutiondly; thus every other datement theresfter wastainted by thefirs and any confessonsmede
during the interrogationswere“fruit of the poisonoustree” Officer SAf, however, wasnot the only officer
who interviewed Carr. Thefirg gatement Carr gavewas suppressad beforethetrid began, dong withfive
other datements. Thusthe potentid “poison” wasremoved. Apparently nine datementsweretakenindl.
Although Carr mentionsthat Sdf “Mirandized” him, thereisno indication thet SAf wasthe only officer who
gave Miranda warnings or how many times Carr was warned.
22. Thisassgnment of error iswithout merit.

D. Improper Demonstrative Evidence
123. Car dams tha it was prosecutorid misconduct for Didrict Attorney Mélen to provide

demondrative evidence. Car daimsthat during the trid Mdlen acted out the role of eech corpsein an
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atempt to as3s Dr. Hayne in demondrating the wounds found on the victims  Defense counsd’s
objections wereoverruled. Wefind thisassgnment of error to bewithout merit. Obvioudy thisinformetion
was availdble to Carr and his counsd before his direct gpped. Post-conviction rdief islimited to those
facts and matters which could not or should not have been brought at trid or on direct goped. SeeMiss
Code Ann. §99-39-21(1). Thisevidence was available, the objection properly preserved the issue for
apped and the proper timeto bring thisinformeation beforethis Court was on direct gpped. Carr hasnot
shown that a reasonable probability exigts that the outcome of his trid would have been different.
Accordingly thisassgnment iswithout merit, aswel as procedurdly barred.
24. The Sae addressed dl four of the foregoing specific dlegations of prosecutoria misconduct
together asasngleissue - prosecutorid misconduct. The State then argued thet theissue of prosecutorid
misconduct was raised and addressed on direct goped, and thus Carr’ sdamsfall asresjudicata, under
Miss CodeAnn. §99-39-21(3). However, our review of the specific prosacutoria misconduct discussed
inCarr | revedsthat the prosscutorid misconduct complained of theredid nat indudeany mention of the
four oedficitems of prosecutoria misconduct sated in Carr's presant petition for post-conviction rdief
which isnow before this Court: namdy (1) the redacted datements; (2) thelocation of the shotgun with
Car' sfingerprint on it; (3) the “fruit of the poisonoustreg’; and (4) the Didrict Attorney’ sdemondrative
evidence
125. The Saeaguestha:

to the extent that the prosecutorid misconduct argument in this petition is presented on a

different factud badsfrom thet & trid, Carr is further barred by Miss. Code Ann. § 99

39_21(2‘?‘% litigation of afactud issue a trid and on direct goped of a gedific

date or federd legd theory or theoriesshdl condituteawaiver of dl other

date or federd legd theories which could have been raised under sad
factud issue and any rdief sought under this artide upon sad facts but
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upon different Sate or federd legd theories shal be procedurdly barred
absent ashowing of cause and actud prejudice.
Car cannat now attempt to rditigate this daim on adifferent fectud besis

We disagree with the State' s interpretation of this Satutory provison to thefactsin thiscase. The Sate
assartsthat “[T]he direct apped addressed thedaimthet *thetrid court erred in denying Carr’ smotionto
dismissthe charges or the prosecutor due to prosecutoria misconduct and unfair prgudiad publicity’”.
However, that datement is actudly judt the “title” of Issue X in Carr |, and the specific prosecutoria
misconduct addressed in thet Issue X induded:  perceived violaion by the Didrict Attorney of court-
ordered sed of discoveary; that the D.A. made Satements that were not based on the “whole gory”; and
that he made gatementslinking Carr to the crime without mentioning the“ presumption of innocence” The
State seamsto argue that under § 99-39-21(2), since these spedific acts were addressed under theissue
of “prosecutorid misconduct” on direct goped, then we are barred from now addressing “ prosecutorid
misconduct” pogt conviction, notwithgtanding thet the Spedific acts complained of are completdy different
acts. That isnot acorrect interpretation of § 99-39-21(2).
726. Car hasfaled to prove by apreponderance of the evidencethat heisentitled to rdief ontheissue

of prosecutorid misconduct for faling to providetrid counsd with excul petory and impeechment maerid.

1.  WHETHER TRIAL COUNSEL WAS INEFFECTIVE AT THE
PENALTY PHASE OF CARR'SCAPITAL TRIAL.

727. Thedandard of review for adamof ineffective assgance of counsd involvesatwo part test: the
Oefendant must prove, under the totdity of the drcumdances, thet (1) his attorney's performance was
defective and (2) the defidency deprived thedefendant of afair trid. Hiter v. State, 660 So.2d 961, 965
(Miss. 1995). Thisreview ishighly deferentid to the attorney, and there is a strong presumiption thet the

atorney's conduct fdl within the wide range of reesonable professond assigance. 1d. a 965. With
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respect to the overdl performance of the atorney, "counsd's choice of whether or not to file certain
motions, cal witnesses, ask certain questions, or meke cartain objections fdl within the ambit of trid
drategy” and cannat giveriseto anineffectiveasssance of counsd dam. Colev. State, 666 So.2d 767,
777 (Miss. 1995).
128.  Anyone damingineffective assgance of counsd hastheburden of proving, nat only that counsd's
performance was defident but do that he was prgudiced thereby. Wigginsv. Smith, 539 U.S. 510,
123 S.Ct. 2527, 2535, 156 L .Ed.2d 471 (2003); Strickland v. Washington, 466 U.S. 668, 687, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). Additiondly, the petitioner must show thet there is a reasoneble
probability thet but for his attorney's errors, he would have recaived a different result in the trid court.
Nicolaou v. State, 612 S0.2d 1080, 1086 (Miss. 1992). Findly, the Court must then determinewhether
counsd's performance was both deficient and prgudicia based upon the totdity of the drcumstances.
Carney v. State, 525 S0.2d 776, 780 (Miss. 1988).
129. Car dams his trid counsd was ineffective because 1) counsd did not adequatdly present
evidence of hismentd retardation; 2) counsd did nat begin to prepare for the sentencing phase until guilt
had been decided; and, 3) counsd falled to make arecord of dl ‘ off-the-record’ discussons.

A. Counsel failed to adequately present evidence of mental retardation.?
130. Car damstrid counsd failed to adequatdy present mitigating evidence of hismentd retardation.
Ron Lewis, Car'strid counsd, made an ord motion to the trid court gaing that Carr's conditutiond

rightswould be vidated under “the 8th Amendment and 14th Amendment aswd| asArtide 3, Section 14

3 This argument was put forth prior to Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153
L.Ed.2d 335 (2002), and Chase v. State, No. 2003-DR-01355-SCT (Miss. 2004) see infra, but is
discussed herebecauseit isilludrative of theinsufficiency of pre-Atkinsand pre-Chase hearingson mentd
retardation.
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and 28 of the Missssppi Condtitution” if the desth pendlty was imposed upon him because of his mentd
retardation. Hedso proffered thetestimony of Dr. William Kalmanin order to corroborate Carr’ smentd
retardation. Trid counsd dso cdled Car's dementary school principa, who described Carr’s school
atendance, family life, and grades.

181. Carr’sschoadl counsdor, Mr. Rencher, dsotedtified to Carr’ sfamily life, grades, and Sandardized
test scores. According to Rencher, Carr had very few disciplinary problems a schoal, and his problems
al gemmed from hislack of attendance and his poor grades.

132.  Dr. Kdlmanwas a key witness put on by Car during his sentencing phase. He tedtified to his
persond evauation of Carr’ smentd functioningleve and placed Carrinthemildly mentally retarded range
Dr. Kdlmen gated thet it was his opinion that Carr had a serious underlying psychatic condition. Carr
I, 655 S0.2d a 858. \When responding to a question regarding how a person with thet leved retardation
would function in the world & the age of twenty-five he reoonded, “Well, this person would have great
difficulty functioning independently in the world unlessit was afairly ample task that did not require alot
of intdlectud understanding and activity.”

1133.  Trid counsd has no duty to present mitigating evidence. Wileyv. State, 517 So.2d 1373, 1379
(Miss. 1987). “Counsd has aduty to make reasonable investigations or to make a reasonable decison
that makes particular investigations unnecessary.” | d. Unlike defense counsd in Wiggins, 123 S.Ct. a
2542, whofailed toinvedtigate, discover, and present powerful mitigating evidence, Carr’ strid counsd put
forth sgnificant mitigating evidence during the sentencing phese. We canat sy that trid counsd’s
decisonswere unreesonable in thisregard. Thisassgnment of error is without merit.

B. Counsel did not begin to prepare for the sentencing phase until
guilt had been decided.
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134.  Aspointed out aove, trid counsd cdled forth witnesses and presented the court with Sgnificart
mitigating evidence, s obvioudy preparation had been made. Thereis no merit to thisdaim.

C. Counsel failed to make a record of all * off-the-record’ discussions.
135. Car admitsin his petition that defense counsd filed a Mation to Require the Court Reporter to
Transcribe the Entire Proceedings. Carr dso contends that trid counsd falled to object to the off-the-
record discussons. |n order to presarve anissue for goped, counsd must object. The failure to object
actsasawalver. Oates v. State, 421 So.2d 1025, 1030 (Miss. 1982). Furthermore, this issue was
known beforedirect goped and it isnat now proper to bring beforethisCourt. Miss. Code Ann. §99-39-
21(1). Thisassgnment of error isboth barred and without merit.

D. Counsel failed to present evidence of an abusive childhood.
136. Car offers the hearsay dfidavit of an invedigator who assarts a preiminary background
investigation reveded daims of child abuse which Carr purportedly suffered. Thefalureto cdl avaldble
witnesses on critical issues is a factor to be conddered in andyzing an ineffective assstance dam.
L eatherwood v. State, 473 So.2d 964, 970 (Miss. 1985). The State respondsthat thereisno specific
dlegationfrom any identifiablefamily member such that thedaim'svdidity can be determined. Complaints
of uncalled witnesses are typicaly not favored since presentation of testimony is generdly ametter of trid
drategy, Boyd v. Estelle, 661 F.2d 388, 390 (5th Cir. 1981). Without knowing wheat spedific evidence
might have been given by a paticular witness, it isimpossble to say whether the fallure to cal such a
witness amounted to ingffective assstance of counsd. Without an efidavit from the potentid witness itis
Speculdive a best as to whether the tesimony would have more likdy than not dtered the sentence
imposed. Brown v. State, 749 S0.2d 82, 91 (Miss. 1999). Car hasfailed to provethat histrid counsd
wes ineffective.
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V.  WHETHER CARR’S CONVICTION FOR THE MURDER OF
BOBBIE JO PARKER 1S SUPPORTED BY SUFFICIENT
EVIDENCE.

1387. Car damsthe prosecution falled to establish thet hekilled Mrs. Parker or thet the remainsfound
inthe charred Parker housewereeven hers. Ondirect gpped, inissue VI, Carr argued thet evidencewas
insufficient to support the verdicts. Carr |, 655 So.2d a 837. Car’sagumentin Carr | wasagenerd
insuffidency of the evidence argument, and this Court addressed it by rediting Soedific evidencewhich was
the basisfor the decision of the Court, and conduding thet “the record reflects substantial evidence of such
qudity to support theverdict.” 1d. a 838. Thustothat extent, itisnow procedurdly barred. Miss. Code
Ann. § 99-39-21(1)-(3). However, Carr now rasesfor thefirg timetheissuethat the prosscution failed
to establish that the unidentified, charred body found in the Parker’s home was Bobbie Jo Parker.
However, Car’sargument that the prosecution “completdly falled to provide any evidence that may have
rematdy linked the burnt body to thet of Mrs. Parker” isspecious. Althoughthemedica examiner testified
that he was unable to determine the age, race or sex of the victim, there was tetimony that Mrs. Parker
was missng and that the remains were found in her bedroom. Her engagement and wedding rings were
pogtively identified after being found in the gpartment of Carr’s co-defendant. This Court has found thet
drcumdantiad evidence is suffident to show that the person named in the indicciment is the same as the
personkilled, if thedrcumdantia evidenceis* dear and cogent and leavesno room for reasonable doulot.”
Dooleyv. State, 238 Miss. 16, 116 S0.2d 820, 821 (1960). Inthiscase, thereisno room for reasonable
doulbt thet the fourth body found in the Parker’ shome wasthat of Bobbie Jo Parker. Thisissueiswithout
merit.

V. WHETHERTHEJURY WASIMPERMISS BLY INFLUENCEDBY
EXTRANEOUSMATTERS.
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138. “Inanytrid thereisinitidly apresumption of jury impartidity.” United Statesv. O'Keefe, 722
F.2d 1175, 1179 (5th Cir. 1983). In his supplementd applicaion, Car argues tha the jury was
improperly influenced during sequestration by the balliffs  Car assarts that the “balliffs who would
fratemnize a card games with the jurors during sequedration, let it be known that Anthony Carr hed
dlegedy threatened to ‘ come dfter the jurors with the baliffs gunsif he were found guilty.” Car dso
assarts that the same balliffs told the jurors of a sexud predator gaying a the same hotd who hed
victimized apair of children whose ages were dose to those of the Parker children. Carr damsthat this
informationjust recently cameto light following interviews of dl thejurors. Jurorsare generdly preduded
from testifying to impeach thar own verdict, however, "a juror may tedify on the quesion whether
extraneous prgudicid information was improperly brought to the jury's attention or whether any outsde
influence was improperly brought to bear upon any juror.” M.R.E. 606(b). We have daed:

Once an dlegation of juror misconduct arises, then the next sep isto consder
whether aninvedigaioniswarranted. Inorder for theduty toinvestigateto arise, the party
contending there is misconduct must make an adeguate showing to overcome the
presumptionin this date of jury impartidity. Juror palling shal only be permitted by an
atorney, outdde the supervison of the court, upon written requesd.

At thevary minimum, it must be shown thet thereisauffident evidenceto condude
that good cause exigs to believe that there was in fact an improper outside influence or
extraneous prgudidd information.... Although aminima sandard of good cause showing
of gpedific ingances of misconduct is acceptable, the preferable showing should dearly
subdantiate that a pecific, non-peculaive impropriety has occurred.

Gladney v. Clarksdale Beverage Co., 625 S0.2d 407, 418 (Miss. 1993).

139. Car submitsthe affidavits of eight jurorsin support of hisdam regarding the baliff’sactions as
wdl as his dam that matters not in evidence, i.e, carpet fibers from the Parker home found on Car's
boots, were congdered. Upon learning of these affidavits, the State contacted the jurors who hed been

interviewed by Carr'scounsd, and learned that the effiantsfelt thet the affidavits obtained by Carr’ scounsd
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were obtained under false pretenses. The State obtained new afidavits from sx of the jurors who had
sgnedtheorigind afidavitsfor defense counsd. These* counter-effidavits’ gated, in essence, that Carr's
counsd or her investigator implied thet they worked for the prosecution; thet the jurors were deceived by
the way theinterview and origind affidavitswere presented; and thet they would not have sgned them hed
they known they wereto be used in an effort to overturn Carr’ sconviction. The counter-affidavitsindicate
that the affiants hed been led to beieve that the origind affidavits were prepared by Carr’s counsd, and
they were asked to 9gn them as documentation of the fact that the interviews had been conducted, and
were not intended to be dedarations of fact but only summearies of what was discussed. Given thet these
afidavitsare contradictory and theinitia Satements have been recanted, it cannot be said that good cause
exigsto bdievethat the jury wasimproperly tainted by outsdeinfluencesor mattersnat inevidence. Carr
presents no factud evidence to support thisdaim. Thisissueiswithout merit.

VI. WHETHER CARR IS ELIGIBLE FOR THE DEATH PENALTY
PURSUANT TO ATKINSV. VIRGINIA.

0. InAtkinsv. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), the United
States Supreme Court determined thet impaosition of the desth pendty on mentdly retarded inmates
condituted crud and unusud punishment in violation of the Eighth Amendment to the United States
Condtitution. The Atkins decison did not define who is or is not mentaly retarded for purposes of
dighility for adesth sentence but indead "'leave] 9 to the State 9| the task of developing gopropriate way's
to enforce the congtitutiond redriction upon [ther] execution of sentences” 122 SCt a 2250.

1.  Because Car was sentenced pre-Atkins, the issue of his possble mental retardation was not
sorutinized under the sandard which Atkins imposad, nor under the Sandardswe adopt today in Chase

v. State, No. 2003-DR-01355-SCT (Miss. 2004).
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142. Car’ scounsd arguesheiseattitiedtoajury trid to determinewhether heismentdly retarded. We
disagree. Car eroneoudy rdiesontheU.S. Supreme Court decisoninRing v. Arizona, 536 U.S. 584,
122 S.Ct 2428, 153 L.Ed.2d 556 (2002) which hed unconditutiona asentencing schemewhereajudge
rather than ajury determined whether therewere sufficent aggravating drcumdancesto warant impaostion
of the death pendty. Inthe present case, however, the degth pendty has dready beenimposed by ajury
ater weighing both mitigating and aggravating evidence pursuant to Miss. Code Ann. 8§ 99-39-101. And
iInFoster, wedearly dated that theissue of whether adefendant ismentaly retarded such that he may not
be executed under Atkins “will be consdered and decided by the drcuit court without ajury.” Foster,
848 So.2d at 175. See also Russell v. State, 849 So.2d 95, 147-48 (Miss. 2003).

3. TheissuebeforethisCourt iswhether Carr isindigiblefor adegth sentencewhich hasdreedy been
imposed by ajury. Nether thetrid court nor this Court has acknowledged him to be mentdly retarded
and the State chdlenges any such dam.  Dr. Kdlman's report was compdling, but left unansvered
questionsraised by Atkins.

4. Notwithsanding the evidence which is before this Court regarding Car’s dam of mentd
retardetion, we determine that under Atkins and the new sandards st forth today in Chase v. State,
No. 2003-DR-1355-SCT (Miss. 2004), we cannot conditutiondly dery him the opportunity to present
the issue of his possble mentd retardation to the trid court. Itisa thetrid court that dl the arguments
presented by the State aswdl asthose of Carr shdl be heard and bewe ghed in accord with the Sandards
and procedures st forth in Chase, and afind determination mede asto whether Carr ismentally retarded
and, thus, indligible for the death pendlty.

5.  Wetherdfore grant Carr leaveto proceaed in thetrid court for an evidentiary hearing to determine

whether heisdill digiblefor the degth pendty. Evidencefrom Dr. Kalman'sprior evauaion of Car may
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be utilized in addition to new evidence presented. If in fact Car is determined to be suffidently mentaly
retarded to meet the criteriacf Atkins and Chase, then thetrid court should vecate the degth pendty and
resentence him accordingly.

VIl. WHETHER THE ALLEGED ERRORSTAKEN TOGETHER ARE
CAUSE FOR POST-CONVICTION RELIEF.

146. This Court has recognized that severd erors taken together may warrant reversd even though
when taken separaidy they do not. Flowersv. State, 773 So. 2d 309, 334 (Miss. 2000). This Court
hes recently darified and redffirmed thisprindple in Byrom v. State, 863 So.2d 836, 847 (Miss. 2004),
in which we dated that “upon appdlae review of cases in which we find... any eror which is not
goadficaly found to berevergblein and of itsdlf, we shdl have the discretion to determine, on acase-by-
case bagsastowhether sucheror or errors... may when consdered cumulatively requirereversa because
of the resulting cumulative prgudidd effect.” Wefind that only oneissue (the Atkins daim) warrants an
evidentiary hearing. However, we find no other dleged errors that warrant post-conviction relief.
CONCLUSION

147.  We grant Car’s gpplication in part to the limited extent that he is granted leave to seek pod-
conviction rief in the trid court on his Atkins daimin accordance with Atkins and Chase. We deny
Car'sgpplicationin dl other respects

148. APPLICATIONFORLEAVETO SEEK POST-CONVICTIONRELIEFGRANTED
IN PART AND DENIED IN PART.

SMITH, CJ., WALLER, P.J., GRAVES, DICKINSON AND RANDOLPH, JJ.,

CONCUR. EASLEY, J.,, CONCURSIN PART AND DISSENTS IN PART WITHOUT
SEPARATE WRITTEN OPINION. DIAZ AND CARLSON, JJ.,NOT PARTICIPATING.
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