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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Gay Cal Smmons, J., was convicted of capitd murder and sentenced to death for the murder

of JHfey Walfe. Smmonswas dso convicted of the rape and kidngping of Walfes femae companion.

Ondirect goped Smmonsraised twenty-sevenissues: This Court found thoseissues to be without merit



and afirmed Smmonss conviction and degth sentence. See Simmons v. State, 805 So0.2d 452 (Miss
2001), cert. denied, 537 U.S. 833, 123 S. Ct. 142, 154 L .Ed. 2d 51 (2002).

2.  Smmonssubssquently filed hisMation for Leaveto Procead in the Trid Court with a Petition for
Pog-Conviction Rdief, Supplement/Amendment to Petition for Pos-Conviction Rdief, Correction to
Supplement/Amendment, and Supplementa Authority with this Court. The State has filed its Response,
and Smmons has filed his Reply Brief.

13.  Smmonss Pdition for Pog-Conviction Rdlief rasesthe following issues

l. PETITIONER WASUNFAIRLY DENIED BY THE TRIAL COURT
OF HIS RIGHT TO PRESENT TO THE TRIAL JURY A
VIDEOTAPE HE HAD MADE WITHIN HOURS AFTER THE
OFFENSE IN WHICH HE HAD EXPRESSED REMORSE,
HUMANITY AND DEMEANOR PARTICULARLY AT THE
PENALTY PHASE,INVIOLATIONOFESTABLISHED FEDERAL
AND STATE CASE LAW.

Il. PETITIONERWASDENIEDHISS XTHAMENDMENT RIGHTTO
EFFECTIVE ASSISTANCE OF COUNSEL WITHIN THE
MEANING OF STRICKLAND v. WASHINGTON.

A. Trial Counsel's Inadequate Investigation and
Presentation of Mitigation Factors at the Penalty
Phase.

B. DNA Evidence.

C. Cumulative Effect of Counsel's Failure to Make
Contemporaneous Objections to Damaging
Testimony, the Result of Which was Ineffective
Assistance of Counsel Within the Meaning of
Strickland v. Washington.

1. SIMMONS WAS DENIED THE EFFECTIVE ASS STANCE OF
CONFLICTFREECOUNSEL ANDTHEFAILUREOFTHETRIAL
COURT TO INQUIRE INTO THE CONFLICT VIOLATED HIS
FIFTH, SSXTH, EIGHTH AND FOURTEENTH AMENDMENT



1.

VI.

VII.

VIII.

RIGHTS AND CORRESPONDING PROVISIONS OF THE
MISSISS PPl CONSTITUTION.

THEMITIGATION TESTIMONY OF LORI SSMMONS, EX-WIFE
OF THEPETITIONER,WASUNFAIRLY LIMITEDBY THETRIAL
COURT AND AS A RESULT SMMONS WAS DENIED HIS
FUNDAMENTAL CONSTITUTIONAL RIGHT TO CALL
WITNESSESTO TESTIFY ON HISBEHALF.

THETRIAL COURT ERREDINSUBMITTINGTOTHEJURY THE
AGGRAVATING CIRCUMSTANCE THAT THE DEFENDANT
KNOWINGLY CREATED A GREAT RISK TO MANY PERSONS.

THEPETITIONER'SMOTIONSFORA CONTINUANCESHOULD
HAVE BEEN GRANTED AND THE FAILURE TO DO SO WAS
REVERS BLE ERROR.

THE SENTENCE RENDERED AGAINST PETITIONER GARY
CARL SIMMONSISDISPROPORTIONATETOTHAT OFHISCO-
DEFENDANT, THEPERSONWHO SHOT ANDKILLEDJEFFERY
WOLFE, INVIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTSTOTHEUNITED STATESCONSTITUTION AND
THE CORRESPONDING PORTIONS OF THE MISSISSIPPI
CONSTITUTION.

PETITIONERWASDENIEDHISRIGHTSGUARANTEEDBY THE
FIFTH,SXTH,EIGHTHAND FOURTEENTHAMENDMENTSTO
THEFEDERAL CONSTITUTIONANDMISSISSPPI LAWDUETO
THECUMULATIVEEFFECT OF THEERRORSAT HISCAPITAL
TRIAL.

Smmonss Supplement/Amendment to Petition raises the fallowing supplementa issues

IX.

THEAGGRAVATING FACTORSELEVATINGTHECHARGETO
A CAPITAL OFFENSE WERE NOT INCLUDED IN SSIMMONS
INDICTMENT AND THEREFORE HISDEATH PENALTY MUST
BE VACATED.

A. In Ring v. Arizona, the U.S. Supreme Court held that
aggravating circumstances function as elements of the
offense of capital murder.



B. In its requirement that at least one aggravating
circumstance be found before the death penalty can be
imposed, Mississippi's capital sentencing scheme is
indistinguishablefrom the Arizona schemer g ected inRing.

C. Capital murder may be charged only upon an indictment
alleging all of the elements of the crimeto be proved.

X. THE TRIAL COURT ERRED IN CHARGING THE TRIAL JURY

WITH STATEREQUESTED INSTRUCTIONS11ASTHE SAMEIS

AN INCORRECT STATEMENT OF THE LAW OF THE STATE

AND ASA RESULT SSIMMONS WAS UNFAIRLY PREJUDICED

AND DENIED A FUNDAMENTALLY FAIR TRIAL.
. The Satehasmoved to Srike the issues raised in the Supplement/Amendment, saying they could
have beenraised earlier. We deny the motion to grike, asthis Court granted Smmonstimeto supplement
hisinitid Petition for Post-Conviction Rdlief, and the Supplement/Amendment was filed as areailt.

FACTS
16. Jeffery Wolfe and Charlene Brooke Leaser drove from Houston, Texas, to Jackson County,
Misss3ppi, inAugust 1996 to collect money owed Woalfefrom adrug transaction. Wolfeand Lessr met
withGary Smmonsand Timathy Milano a Smmonsshouseontheevening of Augus 12. Initidly themen
discussed the money owed to Wolfe, but after failing to resolve the matter Milano shot Wolfe with a.22
cdiber rifle. Smmonsthen bound Lesser and locked herinameta box. Lesser tried repestedly to escape
fromthe box, and on one occason Smmons heard her atempting to escape, removed her from the box
and rgped her. Hethen returned her to thebox. Simmonsthen dismembered Walfes body and dumped
the variousbody partsinthe bayou behind hishouse. Leaser eventudly escgped and convinced aneighbor
to cdl the palice
DISCUSSI ON

l. EXCLUSION OF A VIDEOTAPE.



7. Smmons mede avideotape of himsdf after themurder of Wolfeand sant it to hiswife, whointurn
ddivered it to hislawyer. The videotgpe was eventudly produced to the Siate. Smmons did nat tedtify
a trid but atempted to introduce the videotape. The trid court exduded the videotgpe, and Smmons
raised this as error on direct goped. This Court found thet the videotgpe inadmissible because it was
hearsay and not rdlevant. Simmons, 805 So.2d at 488. Three membersof the Court acknowledged thet
the videotgpe was properly excluded in the guilt phase of the trid, but found that it should have been
admitted during the sentenaing phase as part of Smmonssmitigating evidence. Simmons, 805 So.2d at
508-11 (Diag, J., concurring in part and dissenting in part).
18.  Smmonsaguesthat it waseror for thetrid court to exdude the videotgpe during the sentencing
phase because (1) it showed remorse by Smmons and would have rebutted the prosecution's argument
during sentencing that Smmons showed no remorse and (2) the admisson of evidence should berdaxed
during the santenaing hearing.
19.  The State arguestha Smmonss argument is barred under Miss. Code Ann. § 99-39-21, which
providesin part:

(1) Fallure by aprisoner to raise objections, defenses, daims, questions, issues or errors

ather in fact or law which were capable of determination & trid and/or on direct goped,

regardless of whether such are based on the laws and the Condtitution of the date of

Missssppi or of the United States, shal conditute a waiver thereof and shdl be

proceduraly barred, but the court may upon ashowing of causeand actud prejudicegrant

rdief from thewalver.

(2) Thelitigation of afactud issued tria and on direct gpped of agpedific date or federd

legdl theory or theories hdl conditute awaiver of dl other date or federd legd theories

which could have been raised under said factud issue and any rdief sought under this

atide upon sad factsbut upon different Sate or federd legd theoriesshdl be procedurdly

barred absent ashowing of cause and actud preudice.

(3) Thedoctrine of resjudicatashdl apply to dl issues, both factual and legdl, decided at
trid and on direct gpped.



110. Weagree and hald that Smmonss argument is barred by resjudicata

. EFFECTIVE ASSISTANCE OF COUNSEL.
11.  ThisCourt has dated the fallowing on ineffective assstance of counsd and the sandard provided
inStrickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984):

"The benchmark for judging any dam of ineffectiveness [of counsd] mugt be whether
counsdl'sconduct so undermined the proper functioning of the adversarid processthet the
trid cannot be rdied on ashaving produced ajudt result.” Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A defendant must
demondrate that his counsd's performance was deficdent and that the deficdency
prejudiced the defense of the case. |d. a 687, 104 S.Ct. 2052. "Unless a defendant
makes both showings it cannot be sad that the conviction or deeth sentence resulted from
a breskdown in the adversary process that renders the result unrdigble™ Stringer v.
State, 454 S0.2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.
a 687, 104 S.Ct. 2052). The focus of the inquiry must be whether counsd's assstance
was reesonable congdering dl the drcumgtances 1d.

Judidd sorutiny of counsd's performance mugt be highly deferentidl.

(citation omitted) ... A fair assessment of attorney performance requires
that every effort be made to diminatethedidorting effectsof hindgght, to
recongtruct the drcumgtances of counsd's chdlenged conduct, and to
evauate the conduct from counsdl's pergpective a the time. Because of
the difficulties inherent in making the evaluation, a court mug indulge a
strong presumption that counsdl's conduct fals within the wide range of
reasonable professona assgance; that is, the defendant must overcome

the presumptionthat, under thedrcumstances, thechdlenged action'might

be conddered sound trid drategy.

Stringer, 454 So.2d a 477 (citing Strickland, 466 U.S. at 689, 104 S.Ct. 2052).
Defense counsd is presumed competent. I d.

Then, to determine the second prong of prgjudice to the defense, the
gandard is"areasonable probability that, but for counsd'sunprofessond
errors, the result of the proceeding would have beendifferent.” Mohr v.
State, 584 So.2d 426, 430 (Miss.1991). This means a "probability
auffident to undermine the confidence in the outcome™ 1d. The question
hereis

whether there is areasonable probahility thet, abosent the
errors, the sentencer-induding an gppdlate court, to the
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extet it independently reweighs the evidence--would
have conduded that the baance of the aggravating and
mitigeting drcumdances did not warant degth.
Strickland, 466 U.S. at 695, 104 S.Ct. a 2068.

There is no conditutiond right then to erorless counsd. Cabello v.
State, 524 So.2d 313, 315 (Miss.1988); Mohr v. State, 584 So.2d
426, 430 (Miss1991) (right to effective counsd doesnat entitledefendant
to have an atorney who makes no midakes a trid; defendant just has
right to have competent counsd). If the pogt-conviction goplication fails
oneither of theStrickland prongs, theproceedingsend. Neal v. State,
525 S0.2d 1279, 1281 (Miss.1987); Mohr v. State, 584 So.2d 426
(Miss1991).

Davis v. State, 743 S0.2d 326, 334 (Miss.1999) (citing Foster v. State, 687 So.2d
1124, 1130 (Miss.1996)).

Brown v. State, 798 So.2d 481, 493-%4 (Miss. 2001).

A. Trial Counsel's Investigation and Presentation of Mitigation
Factorsat the Penalty Phase.

112. Smmons cdled the fallowing witnesses in his sentencing hearing: Jewdl Smmons, his peternd
grandmoather; Milton Dupuis, his hdf-brother; Dana Vanzante, a friend; Lynette Holmes, a friend of
Smmonssex-wife Lori; BdindaWest, Smmonsshdf-ager; and Lori Smmons, Smmonssex-wife The
witnessestedtified that Smmonswasagood person, aloving husband and father to histwo daughters, and
he was adifferent person fromthe one portrayed at trid. Milton Dupuis tedtified thet his father, Gary's
sepfather, beat them "every day just about," and Gary got the worgt of it because he was the oldest.
Dupuis tetified thet hisfather o beat their mother and oncewhen Gary tried to defend her, the tepfather
shot & him. Dupuis Sated thet Gary led him to have a rdligious converson, but when Gary and Lori
divorced, Gary darted making bad decisons. There was d o testimony that Gary had been barred from

resding in the house with Lori's two older children from ancther marriage, but the ressons given for this



were not dlear. Smmons argues that his counsd wes ineffective for fallure to adequatdy investigate his
background and family and to procure a professond expert to evduate thisinformetion for the jury.

3.  SmmonsdtesWilliamsv. Taylor, 529 U.S. 362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000),
where the United States Supreme Court found that counsd had been ineffective a the sentencing phese
of trid because of counsd'sfailureto investigate and uncover proof of Williamsstragic childhood because
counsd thought that Satelaw barred accessto cartainrdevant records. The Court sasd counsdl could have
discovered that Williamssparents hed been imprisoned for arimind neglect of their children, that Williams
hed been besten by his father, that Williams had spent time in an abusive foster home, that Williams ws
borderline mentally retarded and did not advance past the sixth grade in school, and that Williams hed
helped autharities during his ay in prison.

14. Smmons dso cites Jackson v. Calderon, 211 F.3d 1148 (Sth Cir. 2000), where Jackson's
atorney was found to have been ineffective in the sentencing phase for spending about two hours
invedigating in preparation for sentencing and cdling only Jackson's estranged wife and mother as
witnesees  In invalidating the deeth sentence, the Ninth Circuit dated that Jackson's atorney never
investigated beyond the maother and wife because he never expected the case to reach the sentencing
phase, and he never investigated or presented evidence concerning Jackson'saddiction to PCP or hisPCP
intoxicetion at the time of the murder, never invedigated a sparate aggravating factor, and never
investigated beetings Jackson had endured as a child or sgns that Jackson was mentdly ill. See dso

Smith v. Stewart, 140 F.3d 1263 (9th Cir. 1998) (death sentence vacated where counsdl presented no

mitigating evidence when evidence concerning menta problems, drug abuse and family tieswes avaladle).



115.  SmmonsdtesCastrov. Oklahoma, 71 F.3d 1502 (10th Cir. 1995), whichisnot anineffective
assisanceof counsd case. Castr o dedswith whether thetrid court erred in refusing to provide fundsfor
apsychiatric expert for Cadro's defense.

116. Smmonsfindly dtesWiggins v. Smith,  U.S. | 123 S.Ct. 2527, 156 L. Ed. 2d 471

(2003), where the United States Supreme Court found that Wiggins received ineffective asssance of
counsd because his trid counsd hed falled to investigate and present mitigating evidence of Wigginss
beckground, induding physicd and sexud abuse committed by his mother, by a series of fogter parents,
and aJob Corpssupearvisor, aswel asevidence of mentd retardation. Counsd for Wigginsfailedto make
this invedigation even though the State made funds avalldble for this purpose. Trid counsd indeed
attempted to show that Wigginswasnot responsblefor themurder in question. The Supreme Court Sated:

In finding that Schlaich and Nethercott's invedtigation did not megt Strickland's
performance dandards, we emphasize that Strickland does not require counsd to
investigate every concaivable line of mitigating evidence no matter how unlikdy the effort
would be to assg the defendant & sentencing. Nor does Strickland require defense
counsd to present mitigating evidence a sentending in every case. Both condusonswould
interfere with the "condtitutiondly protected independence of counsd” @ the heart of
Strickland, 466 U.S, a 689, 104 S.Ct. 2052. We base our concluson on the much
more limited principle thet "srategic choices made after less than complete investigation
are reesonable’ only to the extent that "reasonable professond judgments support the
limitationsoninvedtigation.” 1d., at 690-691, 104 S.Ct. 2052. A decisonnottoinvedigeate
thus "mug be directly assessad for reasonablenessin dl the drcumdtances” Id., at 691,
104 S.Ct. 2052.

Counsd'sinvestigation into Wiggins background did not reflect reasonable professond
judgment. Ther decison to end thair investigation when they did was neither congstent
with the professond sandards that prevaled in 1989, nor reasonable in light of the
evidence counsd uncovered in the sodid services records—-evidence thet would haveled
areasonably competent atorney to investigatefurther. Counsd'spursuit of bifurcation until
the eve of sentending and ther partid presentation of a mitigation case uggest that thar
incomplete investigation was the result of inattention, not reasoned drategic judgment. In
defaring to counsd's decigon not to pursue a mitigation case despite tharr unreasoneble
invedigation, the Maryland Court of Appeds unreasonably gpplied Strickland.



Furthermore, the court patidly rdied on an erroneous factud assumption. The
requirements for habess rdief established by 28 U.S.C. §8 2254(d) are thus stidfied.

Wiggins, 123 S.Ct. at 2541-42.
117. The State arguesthat Smmonsscounsd was not ingffective for fallureto procureapsychologicd
or mitigation expert because hewas not entitled to one. The SatecitesBishop v. State, 812 So.2d 934,
939-40 (Miss. 2002), where this Court stated:
A defendant is not entitled to apsychologicd expert where he has not raised insanity asa
defense or where the State does not plan to submit psychologicd evidence againd the
defendant. Ladner v. State, 584 So.2d 743, 757 (Miss.1991); Nixon v. State, 533
S0.2d 1078, 1096 (Miss.1987). Aswe have Sated, "[w]here adefendant offersno more
‘than undeve oped assartions thet the requested assstance would be beneficid,' no trid
court isunder an obligation to provide himwith fishing equipment.” Griffinv. State, 557
S0.2d 542, 550 (Miss.1990) (quoting Caldwell v. Mississippi, 472 U.S. 320, 323 n.
1,105 S.Ct. 2633, 2637 n. 1, 86 L.Ed.2d 231 (1985)).
Bishop did not raise an insanity defense; he offered no facts which would show thet there
was a need to deveop mitigating evidence based on psychologicd problems; and he
underwent a thorough psychologicd evauation performed at the State Hospitd which
produced no mitigeting evidence.

We therefore find that Bishop was not entitled to a psychologica expert for the purpose
of developing mitigating evidence

Inthis case Smmons did not raise an insanity defense. His mental condition wasnat anissueinthiscase
118.  Inaddition, Smmons offers no evidence now which supportshisdam that histria counsd should
have investigated more thoroughly, or in cartain areas, even under the authority he cites. Smmons offers
nothing in support from menta hedth experts who can now say what an invedigation of Smmaons or his
family background would have shown, or what such expertswould now be willing to tedtify to. Smmons
offersnathing from histrid attorney on how much time he spent preparing for the sentending phaseand why
hedid not fed theneed to offer more or different evidence on mitigation. InWiggins v. Smith, Jackson

v. Calderon, andWilliamsv. Taylor refer to potentia mitigation evidence contained in schoal records,
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hospital records, prison records and expert findings. Here Smmons presants the afidavits of an
investigator from the Office of Capitd Pogt-Conviction Counsd, who interviewed Smmonssgrandmother
and sgter, Jewd and BdindaSmmons. Thefirg efidavit datesthat Javed Smmonsloved Gary and was
upst with the verdict. The affidavit further datesthat Gary'sfather refused to tak to theinvestigator and
that Jewd would not Sgn an afidavit because of Gary'sfather. Gary's mother, Mildred, never atended
the trid because she was embarrassed. Mildred had a gambling problem which caused herdship for the
family. Mildred remarried when Gary wes three, and Gary's sepfaher was very ausve. The
investigator'sother affidavit describes an atempt to interview Gary'sex-wife, Lori, who, according to the
investigetor, did not want to answer questionsabout Gary. The Statearguesthat the affidavitsare primarily
heersay, and we agree. In addition some of what is contained in the affidavits was presented & trid.
119.  Incondusion wefind thet, Smmons hes not submitted sufficient evidence of abreech of the duty
of counsd toinvestigate and present mitigation evidence as described by the United States Supreme Court
inWigginsv. Smith,.

720. Smmonsdso arguesthat trid counsd wasineffectivefor falureto interview the Sateswitnesses,
paticularly Charlene Brooke Leaser, beforetrid, and for failureto cross-examine Leaser on her previous
quilty plessin Texas date court to DUI and credit card abuse, and revocation of probation on credit card
abuse. The Satearguesthat impeachment would have been permissbleonly onthecredit cardissue. The
Saedsoaguesthat it could have beentrid srategy nat to cross-examinethisyoung rgpevictim any more
vigoroudy congdering what she hed dlegedly suffered.

121.  Wefind nothingin thisrecord to indicate whether defense counsd interviewed Leeser. Asfor the
impeechment Smmons suggests, we doubt that it would have been sgnificant congdering that (1) the

State's DNA tesimony supported Leasar's tetimony and (2) Smmons did not testify, so there was no
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tesimony to contradict Leaser'sverson of the events surrounding Jeffery Wolfesdeath. Wehold thet this
issue iswithout merit.

B. DNA Evidence.
22.  Smmons next arguesthat histrid counsd wasineffective for failure to adequatdy prepare for the
examinationof Deborah Hdler, the State Crime Lab'sDNA expat. Smmonsdatesthat hiscounsd should
have begun the process of procuring funds and finding a DNA expert "at leest three months prior to the
production of the State's DNA report that they were doing DNA testing,” or at least three monthsprior to
July 23, 1997, because counsd for Smmons dlegedly knew a this time thet the State was doing DNA
teding. Thisisthe agument that the State made & trid and on direct goped in response to SmMMmonss
request for continuance. See Simmons, 805 So.2d at 484. The Stateargued at trid and on direct apped
that counsd for Smmons was a fault for not timdy finding a DNA expat. Here, Smmons adopts the
Saestrid and direct goped argument. The State, faced with its arguments made a trid and on direct
gpped concerning defense counsd'slack of competence, now dates, "It isundear what moretrid counsd
could have done."
123. Deborah Hdler, the Satds DNA expert, testified concerning blood found in abucket near aboat
used by Smmons musde tissue found in the bathroom in Smmonss home, a bush hook, and a knife
collected from the bethroom of Smmonsshome. Asto theseitems Haller testified thet the probaility of
the blood belonging to someone besides JHfery Wolfe was onein 390,000 in the Caucasan populaion.
Hdler a0 tedtified thet the DNA materia found on acondom collected from aweastebasket in Smmonss
bethroom was conggtent with thet of Smmons and Charlene Lesse.
24. Thistesimony wascritica onthe matter of Smmonss participation inthe case. 1t aso supported

Leassx'stesimony that Smmons had raped her. The Stiate argues thet thisissue isin part arestatement
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of issuesraised ondirect goped concarning whether thetrid court erred in admitting Haler'stestimony and
whether the trid court erred in refusing to grant a continuance to Smmons o thet his expert could have
more time to review the DNA evidence. The State ds0 argues that defense counsdl's conduct was not
defident and thet Smmonsdid not & trid and does not here proffer and evidence which would show thet
Hdler'stesimony wasincorrect or flawed in any way.

125. We agree with the State's last argument.  Even if one conceded thet the firgt prong of the
Strickland v. Washington te<, thet of deficient conduct by defense counsd, was met here, thereis il
the matter of prgudice. Smmonshas produced nothing, even at thistime, from Dr. Ron Acton, Smmonss
DNA expat a trid, or anyone dse, which cdlsinto question the accuracy of the resultstedtified to by the

Sates DNA expert. Without such evidence prgudice cannot be shown, and thisissue is without merit.

C. Cumulative Effect of Counsel'sFailureto M ake Contempor aneous
Objections.

126. Simmons next arguesthet thefalure of histrid counsd to make contemporaneous objections on
NUMEOUS occadons amounted, in a cumulative manner, to ingffective asasance of counsd. The Sae
arguesthat this Court noted dl of theseingancesin itsopinion, induding the fact thet no contemporaneous
objection had been made by the defense, and reeched the merits of each argument regardless, finding thet
none of the daims amounted to eror. The State argues that because this Court consdered each of these
ingances on the merits and found that there was no error, then adam for ineffective asssance of counsd
can not be supported because the prgjudice prong of the Strickland test cannot be met. Weagreeand
hold thet thisissueis without merit.

1.  EFFECTIVE ASSISTANCE OF CONFLICT FREE COUNSEL.
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27.  Smmons next arguesthat he was denied effective asssance of counsd because histrid counsd,
Harvey Barton, hed before the trid represented a date witness, Dennis Guess, and represented Guesss
father a thetime of Smmonsstrid. Smmons argues that this amounted to a conflict of interest and the
trid judge should have dedared amidrid.
128. Thisissuewasrased by Smmonson direct gpped. ThisCourt found that therewas "no evidence
inthe record to suggest thet defense counsd acted in some manner other than cgpable” Simmons, 805
S0.2d a 480. Theissueisbared by resjudicata pursuant to Miss. Code Ann. § 99-39-21(3).

IV. MITIGATION TESTIMONY OF LORI SSIMMONS.
129.  Smmons next argues that "his ex-wife, Lori Smmons, was not permitted to fully tedify asto
meatterspertaining to mitigation factorsoffered by him at the sentencing phase of theproceeding. Numerous
timesthe State objected to regponsesto defense questions during her examination a trid. Smmonsadleges
that the adverse rulings by thetrid court vidlaed his fundamentd right to call witnesses on his behdf.”
130. Thisissuewas presented to this Court ondirect gpped. The Court found that “thetrid judge may
have initidly ered in suganing the State's objections to severd quedtions posed to Lo, in fadt,
subssquently, she was dlowed to respond and fully explore the issues posed by the previous denied

guesions” and any eror was harmless. Simmons, 805 So.2d at 498.

131. The State argues that Smmons is barred by res judicata from rasng this issue now, asit was
decided on direct goped. Smmons provides no exceptionto thisrule. Smmons does atach an afidavit
from an employee of the Office of Capitd Pos-Conviction Counsd, which dates that the employee
atempted to contact Lori Smmons, who dedined to answver any questions about the case. That Lori
Smmons refuses to answer questions now about the caseis not rdevant on the question of whether Gary
Smmonsrecaved afar trid. We hold thet thisissue iswithout merit.

14



V. AGGRAVATING CIRCUMSTANCE THAT SIMMONS KNOWINGLY
CREATED A GREAT RISK TO MANY PERSONS.

132. At trid the jury found two aggravating circumdances  one was that the cgpitd offense was
committed for pecuniary gain, and the second was that "the defendant knowingly crested a greeat risk of
deeth to many people” On direct goped Smmons argued that the second aggravator was supported by
inauffident evidence. ThisCourt found "“thet the evidence regarding Smmons digposa of Walfésremans
into the bayou condituted knowingly creating a gregt risk to many people. There is no revershble error
here" Simmons, 805 So.2d at 497.

133. Simmons now makes the same argument on pog-conviction, that "the prosecution falled to
introduce adequate and sufficent evidence to convince ajury beyond a reasonable doulbt that petitioner
hed knowingly created a gregt risk to many persons asamétter of lav." We hold thet thisissueisbarred
by resjudicaa

B34. Smmonsdso aguesthat "[i]t should not métter ether, if adefendant falls to object to any such
charge or erroneous indructionasunder therecent caseof Ring v. Arizona, 536 U.S. 584, 122 S, Ct.
2428, 153 L. Ed. 2d 556 (2002), the Sixth Amendment requires that any finding of fact that makes a
Oefendant digiblefor the deeth pendty must be unanimoudy meade by thejury beyond areasonable doubt.”
Though the record is not dear whether defense counsd objected or nat, thisis irrdevant, as this Court
congdered the merits of the argument and found therewasno eror. Evenif Ring did goply, thejury did
find the aggravating circumstance in question beyond a reasonable doulbt.

135. Smmonsarguesthat this Court'sfinding on direct apped that one scenario, the repeated firing of
arifleinaresdentia neighborhood, did not suffidently support the aggravator in question, but thet placing

Jeffery Wolfésremansin community waters did support the aggravator, amountsto gopdlatefact-finding
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or rewveighing. Wedisagree. This Court reviewed the entire record on direct gpped and found thet the
agoravaing circumdancein question was supported by certain evidence. Wehold that thisissueiswithout
merit.

VI. MOTIONSFOR A CONTINUANCE.
136. Smmons next argues thet the trid court ered in falling to grant a continuance due to the Sate's
intention to offer DNA evidence in support of its case and Smmonss resulting atempt to rebut this
evidence. Thisissuewasraisad ondirect goped. ThisCourt found that Smmons had not shown sufficient
evidence, in atimdy manner, to support the granting of acontinuance. Simmons, 805 So.2d at 484-85.
The State answers that as thisissue was raised and rgjected on direct gpped, it isbarred by resjudicata
here. Smmons provides no reason that an exception to the bar should be conddered. We hold thet this
issue iswithout merit.

VIl. PROPORTIONALITY OF DEATH SENTENCE.
137.  Smmons next argues that his death sentence is digoroportionate because Timothy Milano, not
Smmons actudly fired the shats that killed Jefery Wolfe Milano recaved alife sentence. Smmons
aguesthat thisdigparity in sentencesisunfair, and d o arguesthat thereis no evidence that Smmonswas
aleader, planner and/or ingtigetor of the killing. Thisissuewas dso raised on direct gpped. This Court
rgected thisisue, noting thet the jury had found that Smmons intended Wolfe's degth and contemplated
thet lethal force would be used, thet the desth pendty had been &ffirmed for otherswho hed not donethe
actud killing and that ample evidence showed that Smmons actively planned and particpated in the
robbery and murder. Simmons, 805 So.2d at 507.
138. SmmonscitesBishop v. State, 812 S0.2d 934 (Miss. 2002), where Bishop wasnot the primary

killer. The State argues that Bishop is more supportive of its argument, as Bishop recaved the desth
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pendty while Jesse Wayne Johnson, whoinflicted thelethal blowsinthet case, received lifewithout parole
We agree with the State. The Court has dso found the death pendty not to be digproportionate for an
ader and abbetter who is not the actud killer in severd other cases. Smith v. State, 729 So. 2d 1191
(Miss 1998); Ballenger v. State, 667 So. 2d 1242 (Miss. 1999); Carr v. State, 655 So. 2d 824
(Miss. 1995); Abram v. State, 606 So. 2d 1015 (Miss. 1992); L eatherwood v. State, 435 So. 2d
645 (Miss. 1983).

139. SmmonsdsodtesRandall v. State, 806 So.2d 185 (Miss. 2001), wherethis Court found thet,
where there was no proof as to who actudly killed the victim, and the other co-defendants received
sentences of less then deeth, and the jury only found that Randdl contemplated thet lethd forcewould be
used and nothing ese, then the death sentence was disproportionate. While Smmonss case does have
dmilaritiesto Randall, the case & bar, asthis Court noted on direct goped, thejury found that Smmons
intended the killing of Jeffery Walfe to take place, in addition to finding that Smmons contemplated thet
lethd force would be employed. This Court spedificaly found thet under these circumatances the degth

pendty was not digoroportionate.

40. SmmonsdsodtesBullock v. State, 525 So.2d 764 (Miss. 1987), and Duplantisv. State,
644 S0.2d 1235 (Miss. 1994). In Bullock, this Court rendered a sentence of life imprisonment where
Bullock's co-defendant actudly killed the victim and received alife sentence. In Duplantis this Court

reversed amurder conviction and desth sentence on other grounds and intimated that the State's proof
might have been insufficdent on the issue of proportiondity in the fird trid. We find neither case to be

contralling here
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1.  Smmonsdsodtesasintervening casesRing v. Arizona, 536 U.S. 584 (2002), and Apprendi
v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). The Supreme Court held
inRing thet only ajury may find an aggravating drcumdance necessary for the impogtion of the deeth
pendty. The Supreme Court hdd in Apprendi that any fact, other than a previous conviction, that
increases the pendty for a crime beyond the prescribed gatutory maximum must be submitted to ajury,
and proved beyond areasonable doubt. Neither case changesor expandsthelaw on proportiondity. The
issue was dedlt with on direct goped, and we hold thet it is barred by resjudicata a the pogt-conviction
leve.

VIIl. CUMULATIVE ERROR.
142.  Smmons next argues that even if none of the dleged errors, dted individudly, may be bassfor
rdidf, the cumuldive effect of dl the errors viewed together meen that Smmons is entitled to relief.
Smmons raised the cumulative error issue on direct goped. The Court found the argument was without
meit:

Smmonssfind assertion of error isthet each of the aove enumerated errors, when taken

together, warant reversd as cumuldive eror. Smmons dtes Hickson v. State, as

authority for this propogtion when this Court held thet reversd was warranted by thelr

perception of a combined prgudicid impact of two actions teken by the State that

subgantidly compromised Hickson's right to afar trid. Hickson v. State, 472 So.2d

379, 385 (Miss.1985).

The Sate counters with aquote from Doss v. State, which reads "[w]here there is no
reversble error in any part, .... thereisno reversble error to thewhole™ Dossv. State,
709 So.2d 369, 401 (Miss1996). Additiondly, this Court has held that a murder
conviction or a degth sentence will not warrant reversal where the cumulative effect of
dleged erors, if any, was procedurdly barred. Doss, 709 So.2d a& 401. Cumuldively,
these errors do not warrant reversd.

Simmons, 805 So.2d & 508. Evenwiththeadditiond arguments made herethat were not madeon direct

aoped, we hold that thisissue is without meit.
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IX. OMISSION OF THE AGGRAVATING FACTORS ELEVATING
THE CHARGE TO A CAPITAL OFFENSE FROM INDICTMENT.

A. Ring v. Arizona.

1743.  Smmons agues thet his indicment is uncondtitutiond for falure to indude and ecify the
agoravating factorsused to sentence him to death. Thisissuewasnot raised at trid or ondirect goped and
normally would be procedurdly barred However, Smmonsprimarily rdieson Jones v. United States,
526 U.S. 227,119 S. Ct. 1215, 143 L. Ed 2d 311 (1999), Apprendi v. New Jersey, 530 U.S. 466
(2000), and Ring v. Arizona, 536 U.S. 584 ( 2002), as intervening dedisons which would nullify the
procedura bar.
4. InJonesv. United States the United States Supreme Court conddered a federd carjacking
daute. The Supreme Court found in Jones that the carjacking Satute, which dlowed three different
punishmentsincreasng in severity depending on thedegreeof violence used or physical harm accomplished
by the carjacker, could result in three distinct offenses, dl of which hed to be charged in the carjacker's
indictment:

[U]nder the Due Process Clause of the Fifth Amendment and the notice and jury trid

guarantees of the Sixth Amendment, any fact (other than prior conviction) thet increeses

the maximum pendty for acimemust be charged in an indictment, submitted to a

jury, and proven beyond a reasonable doulbt.
Jones, 526 U.S. a 243 n.6 (emphasis added).
5.  Joneswasfdlowed by Apprendi. Apprendi fired severd shatsinto the home of an African
Amgicanfamily in Vindand, New Jarsey. Apprendi wasindicted on numerous Sate charges of shoating
and posession of firearms. He eventudly pled guilty to two counts of possession of afirearm for unlavful

purpose and one count of possession of an explosve. After the judge accepted the guilty pless, the
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prosecutor moved for an enhanced sentence on one of the countson thebassthat it wasahatecrime. The
judge concurred and rendered an enhanced sentence on twelve years on that particular count, with shorter
concurrent sentences on the other two counts

6. RdyinginpatonJones, Apprendi argued that hewasentitled to have the finding on enhancement
decided by ajury. The Supreme Court agreed, dating: "Other than thefact of aprior conviction, any fact
that increasesthe pendty for acrimebeyond the prescribed satutory maximum must besubmitted toajury,
and proved beyond areasonabledoubt.” Apprendi, 530 U.S. a 490. However, the Court soecificaly
Sated that "Apprendi has not here assarted a condtitutiond claim based on the omisson of any reference
to sentence enhancement or racid biasin the indictment. . . . We thus do not address the indictment
question separatdy today." Apprendi, 530 U.S. a 477 n.3.

147.  TheCourtfoundin Apprendi that New Jersey's datutory scheme would dlow ajury to convict
a defendant of a second degree offense of possession of a prohibited wegpon, and then, in a separate
subsequent proceeding, dlow ajudgetoimpaseapunishment usudly resarved for firs degree crimesmede
on the judges finding based onapreponderance of theevidence. TheApprendi Court findly Sated thet
its decisgon did not gpply to capitd sentencing cases, even those cases where the judge was the one
deciding whether to sentence the defendant to desth or Somelessr sentence, citing Walton v. Arizona,
497 U.S.639,110S. Ct. 3047, 111 L. Ed. 2d 511(1990), where the Arizonacapital sentencing process
hed been upheld.

148. 1n 2002, the U.S. Supreme Court decided Ring v. Arizona. Ring addressed the issue of
whether the Arizona capital sentencing process as uphdd in 1990 in Walton v. Arizona, thet of ajury

dedding quilt and ajudge meking findings on aggravating factors, could survive the Apprendi decison.
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The Supreme Court decided it could not. Despite the efforts in Apprendi to disinguish non-capita
enhancement cases from aggravating drcumgtancesin capital casesin this context, the Supreme Court in
Ring found that there was no difference

[W]e ovaruleWalton totheextent thet it dlowsasentending judge, Stting without ajury,
to find an aggravating drcumstance necessary for impaosition of the degth pendlty. See 497
U.S, a 647-649, 110 SCt. 3047. Because Arizonds enumerated aggravating factors
operate as"the functiond equivaent of an demant of agregter offense” Apprendi, 530
U.S, @494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requiresthat they befound by

ajury.

* % %

"The guarantess of jury trid in the Federa and State Conditutions reflect
aprofound judgment about the way in which law should be enforced and
judice adminigered. ... If the defendant preferred the common-sense
judgment of a jury to the more tutored but perhaps less sympathetic
reaction of thesnglejudge, hewasto haveit" Duncan v. Louisiana,
391 U.S. 145, 155-156, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968).
The right to trid by jury guaranteed by the Sixth Amendment would be sensdedy
dminishad if it encompassed the factfinding necessary to increase a defendant’s sentence
by two years, but not the factfinding necessary to put him to deeth. We hold thet the Sixth
Amendment gppliesto both.
Ring, 536 U.S. at 609.
149. Smmonssagument isthat becauseRing found the Apprendi decison persuasve on theissue

of Arizonds enumerated aggravaing factors operating as "the functiond equivdent of an dement of a
greater offense” the Supreme Court necessarily adopted every other rule gated in Apprendi for date
capitd santenaing proceedings, spedificaly the rule fird dted in Jones v. United States, tha the
Condiitution requires that aggravating factors be liged in indictments. We find this argument isincorrect.
Ring only found juriesmugt find aggravating factars "Ring'sdamistightly ddinested: He contendsonly
thet the Sixth Amendment required jury findings on the aggravating drcumdances assarted egaingt him. .

.. Andly, Ring does not contend that hisindictment was conditutiondly defective. See Apprendi, 530
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U.S. a 477 n.3, 120 SCt. 2348 (Fourteenth Amendment "has not . . . been congtrued to indlude the Fifth
Amendment right to ‘presentment or indictment of a Grand Jury™). Ring, 536 U.S. a 597 n.4.

B. Mississippi's capital sentencing scheme.
150. Smmonssargues. "Although Missssppi'scaoita sentenang schemeisnot identicd indl respects
to the Arizona scheme rgected by the United States Supreme Court in Ring, the two schemes are
identicd in the repectsreevant tothiscae™" Thisisincorrect. Thetwo sentencing schemes are different
in the only repect rdevant to Ring, that of who finds aggravating drcumstances thet leed to the desth
sentence. Under Arizonds scheme, the judge did this, and for this reason Arizonds schemewas found to
be uncondiitutiond. Under this Sates gatutory scheme, and in Smmonss case the jury found the
aggravating drcumdances We hald that thereis no infirmity under Ring.

C. Indictment allegingall of theelementsof thecrimeto
be proved.

Bl Smmonssumsup hisargument concarning the dleged problems with hisindictment by repeating
it here. SmmonsdtesUnited Statesv. Fell, 217 F. Supp. 2d 469 (D. Vt. 2002), andUnited States
v. Lentz, 225 F. Supp. 2d 672 (E.D. Va 2002). In Fell, 217 F.Supp.2d at 483, the court found the
fdlowing: "AlthoughtheRing decison explicitly did not discusswhether adefendant wasentitled to grand
jury indictment onthefactsthdt, if proven, would judify asentenceof death,seeRing, ~ US.a
n. 4, 122 SCt. a 2437 n. 4, the dear implication of the decigon, resting as squardly asit doeson Jones,
isthat inafederd capitd casethe FHfth Amendment right to agrand jury indictiment will gpply." Thisisnat
afederd capitd case, and thereis nothing to show that this Fifth Amendment right is gpplicable to adate
capita case. Lentz mekesthe samefinding, but once again dedswith the Federd Degth Pendty Act, o

FDPA.
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2. Smmonsdso rdieson the United Sates Supreme Court decison of Allen v. United States,
536 U.S. 953, 122 S, Ct. 2653, 153 L. Ed. 2d 830 (2002). In a memorandum decison, the Supreme
Court gated the fdlowing: "The judgment [in Allen] isvacated and the case is remanded to the United
Sates Court of Appedsfor the Eighth Circuit for further congderationinlight of Ring v. Arizona, 536
US__ (2002)."
153.  OreissuerasadinAllen wastheissue Smmonsraissshere, thet of hisindiciment baing defective
becauseit did not containthe aggravaing factors. TheEighth Circuitin All en found that Allen'sindictment
was nat defective even thoughit did not contain the aggravating factors. If thisisthebassonwhich Allen
isbeing reversed, it seemsodd to cite Ring v. Arizona todoit. Thequestion of what anindictment must
containin adate capita casewas not beforetheRing court. InApprendi v. New Jer sey, theSupreme
Court gated thet the FHfth Amendment right to indictment had never been gpplied to the satesthrough the
Fourteenth Amendment. Albsent more explicit direction, wefind that the Supreme Court has not ruled thet
date capitd defendants have a condtitutiond right to have dl aggravating drcumdances liged in ther
indictments We find thet thisissue iswithout merit.

X. INSTRUCTION S-11.
4. Ondirect goped Smmonsraisad asaror the giving of Indruction S-11, which Sates

The Court ingructsthe jury that one who willfully, unlanfully, and fdonioudy aids, aoets

assgs or otherwise encourages the commisson of acrimeisjud as guilty under the lav

asif heor she had committed the whole aime with hisor her hand.
155.  ThisCourt found the issue to be without merit asfollows

Smmons dlegesthat thetrid court ered in granting Saes S-11 which he bdievesisan

incorrect datement of the law. The State urges that this argument should be procedurdly

barred because defense counsd's objection to S-11 is different on gpped than the one

offered & trid. At trid, it gopearsthat defense counsd objected to S-11 on the grounds

that it wasan "ading and abetting” indruction, rather than anincorrect Satement of thelaw.
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The Sate cites Doss v. State, 709 So.2d 369, 378 (Miss.1996) for the proposition thet
an objection & trid on one Specific ground conditutes awaiver on dl other grounds.

Smmons bdieves that thisindruction relieved the prosecution of itsburden to provedl of
the dements of capitd murder, robbery, kidngping and rgpe. Smmons dtes generdly
Hornburger v. State, 650 So.2d 510, 514 (Miss.1995) and Berry v. State, 728
So.2d 568 (Miss.1999).

BothHornburger andBerry are didinguishable because they invalved indructionsthat
told the jury that each person who commitsany act thet isan dement of the crimeisguilty
asaprindple S-11 9mply doesnot contain the operative languagethat could be construed
as reading that adefendant found guilty of ading and abetting with respect to onedement
of the aimeis quilty asaprindple When determining whether eror liesin the granting or
refusd of various indructions, we mugt congder dl the ingructions given as awhole
Coleman v. State, 697 So0.2d 777, 782 (Miss1997). "When soreed, if theingructions
farly announce the law of the case and create no injudtice, no reversible error will be
found" Coleman, 697 So.2d a 782. Thejury indructions liging the dements of capitad
murder (S-4a), robbery (S-3), kidngpping (S-7), and rgpe (S-8) dl carefully lay out the
dements of each aime Additiondly, Smmonsiis guilty as a prindpd under MissCode
Ann. 88 97-1-3 (2000).Thus, we find no error in the giving of thisingruction.

Smmons, 805 So.2d at 475-76.

6. Simmons acknowledges this Court'scongderation of S-11 ondirect goped, but Sateshereat the
podt-conviction leve that S-11 " causes amore srious, obscure and Snigter problem, different and gpart
from the issue addressad on gpped - it dlowsthe jury an option in regard to the cgpitad murder charge of
finding Smmons quilty through aminima act not rigng to thelevd of the actud commisson of the arime”
Smmons further datesthet "[flhe syntacticd and semantic differencesin the givenading and abetting and
accessory indructions which may dlow for an experienced jurig to differentiate are Smply confusng and
proneto eror whenread by alay juror.” Smmonslater addsthat S-11, "when viewed withinthe evidence
adduced in trid, unfarly lessened the prosecutor’s burden.”  The State argues that Smmonsisraisang the

sameissue heretha he rased on direct gpped, and as such thisissueis barred from congderation by res

judicata. We agree with the State's argument and hold that the issue is barred dueto resjudicata
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1B7.  If Smmonsisatempting to raseanew issue here, we hold thet the attempt isfurther barred under
Miss. Code Ann. § 99-39-21(1), asthisissue could have been raised on direct gpped but was nat, and
8 99-39-21(3), which gates thet "the litigation of afactud issue a trid and on direct apped of a specific
date or federd legd theory or theories shdl condtitute awaiver of dl other Sate or federd legd theories
which could have been raised under said factud issue; and any rdief sought under this artide upon sad
facts but upon different Sate or federd legd theories shdl be procedurdly barred absent a showing of
cause and prgudice”
158.  Smmonsfindly arguesthet in the direct goped of his co-defendant, Timaothy Milano, this Court
wascompdled to announcethet thejury indructiona issueinBerry and L ester v. State, 744 So.2d 757
(Miss 1999), and in this case should no longer be given, and the Court progpectively adopted a Paitern
Jury Indruction from the Ffth Circuit. Asdated in this Court's opinion in Smmonss direct goped, S-11
isdiginguishable from the ingructions found in the other cases dited here. ThisCourt in Milano did not
reverse basad on the indruction in question, but found thet any error was harmless as other indructions
provided thet dl dementsof the offenses had to be proved before Milano could be found guilty. Milano
v. State, 790 So.2d 179, 185 (Miss 2001). Wefind that thisissueiswithout merit.

CONCLUSION
159.  After thorough condderationwe deny Smmons sMation for Leaveto Proceed inthe Trid Court
on a Petition for Pog-Conviction Reief, as amended and supplemented.
160. MOTION FOR LEAVE TO SEEK POST- CONVICTION RELIEF, DENIED.

PITTMAN, CJ.,, WALLER, PJ., COBB, EASLEY, CARLSON, GRAVES AND
DICKINSON, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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