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IRVING, J., FOR THE COURT:
1. This apped arises from a decison of the Circuit Court of Sunflower County denying Pittman
Edwards smotiontofileacross-claim againgt, co-defendant, Jackson Nationd Lifelnsurance Co. Fedling
aggrieved, Edwards appedls and argues that the trial court abused its discretion.
12. Finding no reversible error, this Court affirmsthe trid court’s denid.

FACTS

113. On November 1, 1999, Randy and Mary Jane Andrews filed suit against Jackson Nationd Life

I nsurance Company (Jackson National) and Fittman Edwards. Thesuit involved the purchase of aJackson



Nationd life insurance policy by the Andrewses from Edwards. The Andrewses charged Edwards and
JacksonNationa with fraud, intentiona misrepresentation, fraudulent inducement, fraudul ent conced mernt,
civil conspiracy, breach of obligations of good faith and fair dedings, negligent misrepresentation, breach
of fiduciary and quas-fiduciary obligations, and gross negligence. The Andrewses sought actua and
punitive damagesfrom their suit. Both Edwardsand Jackson National answered the complaint and denied
any misconduct or wrongdoing with regard to the sde of the palicy.

14. Discovery ensued with various depositions of the parties, request for admissions, requests for
production, and interrogatories. On March 23, 2000, the trid court entered an order setting a deadline
for the completion of discovery by September 15, 2000. However, upon the request of all the parties,
discovery was continued by the trial court until November 15, 2000. Thereafter, another order was
entered extending discovery until March 1, 2001. OnMay 8, 2001, thetria court orderedsua spontethat
the case be referred to mediation. Thetria court ordered that such mediation should be completed on or
before July 3, 2001. On July 3, the parties supplied the trid court with a "Mediation Status Report”
requesting an extension of thetimefor the completion of mediation. The partiesasoinformed thetria court
of their efforts toward a settlement independent of the order of forma mediation. OnJuly 5, thetria court
granted the extension of time to October 3, 2001, to complete mediation and/or settlement negotiations.

5. On July 13, 2001, Edwards filed a motion for leaveto fileacross-clam. He dlegedthat hissde
of life insurance on behaf of Jackson Nationa was part of a scheme of fraudulent and deceptive sde
practices by Jackson Nationd of which he was unaware until recently. Edwards asserted the exact same

causes of action against Jackson Nationd asdidthe Andrewses.* Additionally, Edwards accused Jackson

! Specificdly, Edwards asserted fraud, intentional misrepresentation, fraudulent concealment,
fraudulent inducement, civil conspiracy, breach of obligation of good faith and fair dedlings, negligent
misrepresentation, breach of fiduciary and quasi-fiduciary obligations, and gross negligence.
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National of tortious interference with his business activities, breach of contract, intentiona infliction of
emotiond digtress, negligent infliction of emotiond distress, damage to his business and reputation, aswell

astheinfliction of damage on him and on hisbusiness. Edwards clamed that it was during discovery that
helearned of Jackson Nationd’ sconced ment of factsand materid srelevant to itsdeceptive s espractices
and that in March 1999, he "obtained information that Jackson Nationa had advised the Andrewses that
their policy would lgpse. Edwardsasked for actua and punitive damagesfor menta and emotiond distress
and “angry worrying concern” over damage to his business reputation. He aso sought to recover
attorney’ s fees, cogts and loss of business income and profit.

T6. Also, on duly 13, 2001, Edwardsfiled anctice of hearing with hismotiontofileacross-clam. The
notice did not contain adatefor the hearing, stating instead, that the motion would be brought on for hearing
as soon as counsdl could be heard.  Jackson Nationa, arguing that Edwards s dlegations were not based
on the subject matter of the Andrewses suit, opposed the motion. Jackson Nationd, citing Mississippi

Rule of Civil Procedure 13(g), argued that the dlegations of Edwards's proposed cross-clam did not arise
out of the transaction or occurrence which was the subject matter of the origina action. Moreover,

JacksonNationa maintained that it would be unduly prejudiced by thedelay, particularly, thetwo-year time
span between the origind filing of the Andrewses suit and Edwards's cross-clam.  Lastly, Jackson
National explained that cross-clams are not compulsory; therefore, Edwards could bring his damsin a
Separate action.

q7. Edwards filed a motion for a continuance and postponement of the mediation scheduled for
October 31, 2001. Edwards contended that he had made severd unsuccessful attempts during the
preceding monthsto schedule ahearing on themotiontofileacross-clam. Therefore, Edwards requested

such postponement of mediation until such time asthetrid court could rule on the cross-clam motion.



118. OnJanuary 22, 2002, thetrid judge, acting pursuant to an ore tenus motion of the Andrewses and
Jackson Nationd, sgned ajudgment of dismissa of the Andrewses clams againgt Edwards and Jackson
Nationa. OnJanuary 31, 2002, thetria court heard Edwardssmotion for leaveto filethe cross-clamand
denied same. A judgment to that effect was signed on February 6, 2002.
T°. Additiond factswill be rdated during the discussion of the issue.
ANALY SIS AND DISCUSSION OF THE ISSUE

110. Edwardsmaintansthat thetrid court abuseditsdiscretionindenying hismotiontofileacross-clam
agang Jackson Nationad. Heassertsthat thetria judge abused her discretion because therewasno finding
that Jackson National would suffer actud prgudice if the amendment was alowed. Not surprisngly,
Jackson National maintainsthat thetrid judge’ sruling was proper. It contends that Edwards s proposed
cross-claim was much broader than the subject matter of the origina action brought by the Andrewses, and
thus outsde the parameters of Rule 13(g) which defines a cross-clam and ddimits its usage.  Jackson
Nationa also assertsthat allowing an amendment after the close of discovery would prgudicethem. Ladtly,
Jackson Nationd emphasizesthat Edwardsistill freeto file aseparate action; therefore, helosesno rights
in being denied the right to file a cross-clam.
11. Rule 13(g) datesthat a cross-clam against aco-party is.

A pleading. . . by one party against aco-party arising out of the transaction or occurrence

that is the subject matter either of theorigina action or of acounterclaim therein or relaing

to any property that is the subject matter of the origina action. Such cross-clam may

include a claim that the party againgt whom it is asserted is or may be lidble to the cross-

clamant for dl or part of the clam asserted in the action againg the cross-clamant.
M.R.C.P. 13(g).

12. The supreme court has stated that "[m]otionsfor leaveto amend areleft to the sound discretion of

thetria court.” Churchv. Massey, 697 So. 2d 407, 413 (Miss. 1997). An appellate court reviews such



“determinations under an abuse of discretion standard and unless convinced that the trial judge abused his

discretion, we are without authority to reverse” McCarty v. Kellum, 667 So. 2d 1277, 1283 (Miss.

1995).

113. Rue15of theMississppi Rulesof Civil Procedure governs amended and supplementa pleadings.

Subsection (a) statesin pertinent part that:
A party may amend a pleading as ameatter of course a any time before a responsve pleading is
served, or, if apleading is one to whichno responsive pleading is permitted and the action has not
been placed upon the trial cdendar, the party may so amend it a any time within thirty days after
itisserved. . . . Otherwise aparty may amend a pleading only by leave of court or upon written
consent of the adverse party; |eave shall be freely given when justice so requires.

M.R.C.P. 15(a) (emphasis added).

14.  Whether actud preudice would result to the adverse party isakey factor for determination by the

trid judge. The Missssppi Supreme Court has found that:
[flreedom to grant leave to amend when justice S0 requires, as provided by the
[Missssippi Rules of Civil Procedure], diminishes as the litigation progresses. Since
prejudice to the opposing party is the key factor governing the court'sdiscretionin
granting leave to amend a pleading, the court will ordinarily refuse to grant such
permission where the motion comes o late and in such circumstances that the right of the
adverse party will necessarily be prgudicialy affected.

McCarty, 667 So. 2d at 1284-85 (quoting 61 Am. Jur. 2d Pleadings § 315 (1981)). Moreover, the

Missssppi Supreme Court has affirmed the denid of a motion to amend because of undue delay or the

faluretoexerciseduediligence. See TXG Intrastate Pipeline Cov. Grossnickle, 716 So. 2d 991, 1011

(157) (Miss. 1997); Natural Mother v. Paternal Aunt, 583 So. 2d 614, 616-17 (Miss. 1991).

15. TheMissssppi Supreme Court aso has commented on the language "leave shdl be fredy given

when judtice so0 requires’ found in M.R.C.P. 15(a):

Rule 15(a) declares that leave to amend "shdl be fredy given when justice so requires;”
this mandate isto be heeded . . . if the underlying facts or circumstances relied upon by a



plantiff may be a proper subject of relief, he ought to be afforded an opportunity to test
his clam on the merits. 1n the absence of any apparent or declared reason-such as undue
delay, bad faith or dilatory motive on the part of the movant, repested failure to cure
deficiencies by amendments previoudy alowed, undue prejudiceto the opposing party by
virtue of dlowance of the amendment, futility of the amendment, etc.- the leave sought
should, asthe rulesrequire, be "fredy given."

Moeller v. Am. Guarantee and Liab. Ins. Co., 812 So. 2d 953, 962 (128) (Miss. 2002).
716. Indenying Edwards s motion to file across-clam, the trid judge stated:

The Court having heard the argument of Counsdl and having reviewed the documentsin
this case on the Moation to File and Cross-clam, and opposition thereto, and reviewing
particularly Rule 13, some reference to 43, the Court has considered whether of not this
dam should be joined in this cause number in order to expedite a resolution of dl the
controverses between the parties. And the Court agreeing and apologizing for any
misstatement that | said the case was dismissed, the Court is certainly aware that it was
dismissed asto Jackson National and asto Mr. Pittman Edwardsin the origina action by
Andrews.

The Court has conddered the expense that Mr. Pittman would incur if he had to file a
separate action, and, of course, the Court is concerned about multiple actionsand judicia
economy, and putting the parties through the rigors of a trid in this case where the
Defendants have been dismissed.
Having said dl of that and having considered the issues, the remaining issues on Mr.
Edwards, the Court findsthat therelief sought in thisaction should be brought in aseparate
action, and that the Motion to File a Cross-clam in this cause number, based upon the
pogition that we' re in where the Defendants have been dismissed and there is a question
of the commonadlity of the issues remaining. The Motion to File a Cross-clam is denied.
917.  The record reflects that the first discovery deadline in this case was September 15, 2000. This
deadline was set by order entered in March 2000. Pursuant to two subsequent orders, thefina discovery
deadline was ultimately set for March 1, 2001. In the hearing on Edwardss motion for leave to file the
cross-clam, Edwards argued that it was not until the 30 (b) (6) deposition of Jackson National was taken

in March 2001, that he acquired the information undergirding his cross-clam. He offered no explanation



as to why he waited gpproximately four months after obtaining the information before seeking to file the
cross-clam.

118. Edwards strenuoudy arguesthat he had made repested attemptsto obtain ahearing on hismotion
for leave to file the cross-clam. We do not doubt this fact but do not find it outcome determinétive of the
issue before us. The trid judge expressed doubts about the commondlity of transaction or occurrence
between the alegations of the cross-clam and the alegations of the Andrewses complaint. We sharethe
same reservation as did the trid judge. Notwithstanding the broad and far reaching alegations of
Edwardss cross-claim, they are only tangentia with the subject matter of the Andrewses complaint. We
note, for example, that Edwards's cross-claim does not include an emphatic clam that Jackson Nationa
isor may be liable to him for dl or part of the clams asserted by the Andrewses againgt him. There is,
however, an opague alegation of an " angry worrying concern” over damage and/or potentia damage for
the Andrewses action and other potentia lawsuits and clams.™

119.  Aspointed out by Jackson Nationd, across-claimisnot acompulsory pleading, nor isatrid court
required to grant al requests for leave to amend athough leave shal be fredy dlowed when judtice so
requires. When themotion for leave wasfiled, the partiesin the origina lawsuit gppeared to bein aserious
Settlement posture and on the verge of settling the lawsuit. When the motion was actudly heard, the clams
in the origind action had been dismissed. While we accept Edwardss representation that he had tried,
without success, on numerous occasions to get his motion heard, the fact remains that when it was finadly
heard, the clamsin the origind lawsuit had been dismissed. But more importantly, there isno compelling
reason to warrant the conclusion that justice can only be served by dlowing the cross-clam. Thisis

especidly s0 snce Edwards was not seeking, in his cross-clam, to hold Jackson Nationd ligble for any



damages which the Andrewses may have recovered against him because of his agency reationship with
Jackson Nationdl.

920.  On these unique facts, we cannot say that the triad judge abused her discretion in not dlowing
Edwardss cross-clam. Therefore, we rgect Edwardss allegation of error and affirm the judgment of the
tria court.

121. THE JUDGMENT OF THE CIRCUIT COURT OF SUNFLOWER COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



