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CHANDLER, J., FOR THE COURT:

1. Travis L. Chambers was convicted for the crime of sde of cocaine within fifteen hundred feet of
a church in Waynesboro, Mississppi. Chamberswas sentenced to aterm of twenty yearsin the custody

of the Missssppi Department of Corrections as a prior convicted felon. Following the trial, Chambers



moations for aJNOV or in the dternative, a new tria were denied by the trid court. Feding aggrieved,

Chambers gpped s the following errors:

l. THE DISTRICT ATTORNEY VIOLATED BATSON BY USING HIS PEREMPTORY
CHALLENGES TO PURPOSEFULLY STRIKE AFRICAN AMERICANS FROM THE
JURY POOL, EVEN THOUGH THE RACE NEUTRAL REASONS GIVEN FOR THE
STRIKES APPLIED TO WHITESWHOM THE STATE ACCEPTED.

. THE TRIAL COURT COMMITTED REVERS BLE ERROR BY ALLOWING THE STATE
OF MISSISSIPPI TOINTRODUCE THE ALLEGED COCAINEINTO EVIDENCE OVER
THE OBJECTION OF THE DEFENDANT.

. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO GRANT A
DIRECTED VERDICT AND THE VERDICT WAS AGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE.

12. Finding the issues raised by Chambers without merit, we affirm the triad court's rulings.

FACTS

113. On September 12, 2001, undercover officer Chad McElvinand confidentia informant Karen Gibbs
met in Wayne County, Mississppi in order to purchase narcotics from drug violators in Waynesboro,
Missssippi. Gibbs automobile was wired with audio and video equipment in order to record the
transactions. As Gibbsturned down Central Avenuein Wayneshboro, Missssippi three African American
males gpproached the automobile and offered to sall them some crack cocaine. Two males each gave
Gibbs a rock-like substance in exchange for forty dollars. McElvin and Gibbs left Central Avenue and
proceeded to a post-buy location where they handed the substances to Officer Martin Overdireet, who is
the Commander of the South Mississippi Narcotics Task Force.

14. The audio and video tapes were then removed from the automobile. The videotape was later
shown to another Waynesboro police officer, Leonard Frost, who viewed the tape, and identified

Chambers asa sdler of the substance. Frost testified that he knew Chambers and his parents from his



years on the police force which enabled Frost to identify Chambers on the videotape. The undercover
officer, Chad McElvin, also identified Chambersasasdler of theillega substancesthrough aphotographic
lineup. Officer Overdreet testified that the drugs were sold within atenth of amile of achurch on Centra
Avenue,
5.  Chamberswas tried and convicted for sdle of cocaine within fifteen hundred feet of achurch. He
was sentenced to serve aterm of twenty yearsin the Mississppi Department of Corrections.
l. DID THE DISTRICT ATTORNEY VIOLATE BATSON BY USING HIS PEREMPTORY
CHALLENGES TO PURPOSEFULLY STRIKE AFRICAN AMERICANS FROM THE
JURY POOL, EVEN THOUGH THE RACE NEUTRAL REASONS GIVEN FOR THE
STRIKES APPLIED TO WHITESWHOM THE STATE ACCEPTED?
T6. Chambers claims that the proscriptions againgt using peremptory jury chalenges for racialy-
motivated reasons, as announced in Batson v. Kentucky, 476 U.S. 79 (1986), were violated when the
State used four of its permitted six challenges to exclude African American jurors. Chambers argues that
the race-neutral reasons offered by the State were a pretext to hide the State’ strue purpose of excluding
AfricanAmericanjurors. During vair direat Chambers' trid, both Caucasian and African Americanjurors
answered questionsthat they had rdlaivesin their familieswho were prior convicted felonsor had pending
fdony charges. Chambersarguesthat the striking of African American jurorson thebasisof aprior felony
record violated Batson because Caucasian jurors whose family members included felonswere not struck
from the pand.
17. Batson providesthe court with proceduresto follow in detecting the use of peremptory challenges
to remove members of an identified racia group from jury service based on their racia classfication.

Batson, 476 U.S. at 96. Traditionaly, under Batson, in order for the defendant to raiseaprimafacie case

that the prosecution has improperly struck a potentia juror on the basis of race, it must be shown (1) that



he is "a member of a cognizable racid group,” and that the prosecution has "exercised peremptory
chdlenges to remove from the venire members of the defendant’ s race’; (2) that the defendant is entitled
to rely on the fact that peremptory chalenges dlow "those to discriminate who are of a mind to
discriminate’; and (3) that "these facts and any other relevant circumstances raise an inference that the
[State] used that practice to exclude the veniremen from the petit jury on account of their race” Id. The
trid court should congder dl rdevant circumstances in determining whether the defendant has made the
requisite primafacieshowing of discrimination. 1d. Ifthetrid court determinesthat the defendant hasmade
aprimafacie showing of discrimination, the burden then shiftsto the State to announce race-neutra reasons
for the exclusion of those people from the venire. Id. at 97.
118. This Court points out that the Mississippi Supreme Court has adopted the United States Supreme
Court'sdecison in Powersv. Ohio, 499 U.S. 400, 415, (1991), which found contrary to Batson, that
people of the samerace arenot required for racialy based chalenges. InPuckett v. State 788 So.2d 752
( 110) (Miss. 2001) the court wrote:
that a defendant may object to racialy-based exercises of peremptory challenges
whether or not the excluded jurors and the defendant are of the same race. This
holding, in essence, diminates the firg two factorsrequired by Batson. Bush v. Sate,
585 So.2d 1262, 1267-68 (Miss.1991). Thus, the pivotal question is "whether the
opponent of the strike has met the burden of showing that proponent hasengagedina
pattern of strikes based on race or gender, or in other words 'the totality of the relevant
facts gives rise to an inference of discriminatory purpose’ " Randall v. State, 716
S0.2d 584, 587 (Miss.1998) (quoting Batson, 476 U.S. at 94, 106 S.Ct. at 1721).
9. Thedefendant is aso alowed to rebut the reasons offered by the State. Bush v. Sate, 585 So.
2d 1262, 1268 (Miss. 1991). However, if the defendant offers no rebuttal, the trial court is to only

examine the reasons given by the State. 1d.  The Mississppi Supreme Court requires the tria court to

meake findings of fact on the record to support the court’s ultimate ruling on a Batson chalenge. Hatten



v. Sate, 628 So. 2d 294, 298 (Miss. 1993). When these findings are subjected to review on apped, the
standard for appellate review isthat the gppdlate court may not intercede unless the trid court’s findings
gopear clearly erroneous or againgt the overwheming weight of the evidence. Id. at 299.

110.  The Court now turnsto thefactsof thisparticular case. Because Chambers casewasnot acapita
case, the State was given sSx peremptory chdlenges in the sdection of a jury. The State used five
chdlenges, four of whichwere exercised againgt African American venire members. After the State had
exercised peremptory chalenges to remove the African American venire members, the trid judge asked
the State to giveitsreasons for striking those potentid jurors. The State offered the following reasonsfor
those four prospective jurors.

11.  Prospective juror number three was struck as apotentia juror by the State because Chambers
attorney had represented her daughter in a legal matter. The lega representation by defense counsdl
occurred gpproximately a year before Chambers trid.  The defense offered no rebuttd to the State's
reason for striking this person.

12.  Prospective juror number Sx or amember of her immediate family had apending fdony chargein
Wayne County, Missssppi  and the Waynesboro Police were involved. The State argued thet it did not
want ajuror on the pand with apending felony drug charge. The defense offered no rebuttd to the State’ s
reason for dismissing the prospective juror.

113.  Prospective juror number Sixteen gave no verba commentsto the questions asked during the voir
dire of the jury. The State used a strike against her based on recommendations from loca law
enforcement. The locd officers knew this prospective juror had numerous relatives who had been

charged, convicted or who were suspected of drug activity. The defense offered no rebuttal other than



questioning whether the State had done the same thing with the Caucasian pand members. Thetrid judge
accepted the reasons given by the State as neutral and nonpretextud.
114.  Prospective juror number twenty-one had afamily member who was convicted in Wayne County,
Missssppi of felony DUI third offense. Law enforcement informed the State that this prospective juror
dlegedly had relatives in the illegal drug business. In response, the defense argued that the State had
alowed juror number twenty to remain on the pand even though hisrelative was convicted of acrimein
Wayne County, Mississppi gpproximately two years earlier. The State responded that law enforcement
recommended choosing number twenty despite the family member’s fdony charge. The defense offered
no rebutta to the response given by the State.
115.  Prospectivejuror twenty-five is a Caucasian who was chosen as an dternate for the jury. Her
family member or close friend was convicted of burglary in Wayne County, Missssppi. She sad she
could be impartid and stated that she had no hard fedlings againgt law enforcement. The defense offered
no rebutta to the tendering of number twenty-five as an dternate to the jury.
116.  Prospective juror number twenty-sevenisaCaucasian who waschosen asan dternatefor thejury.
Her family member or close friend was convicted of a drug crime in Oklahoma. She said she could be
impartid and believed the drug offender was trested fairly by law enforcement. Defense counsdl offered
no rebutta to the tendering of number twenty-five as an dternate juror.
17. Chambers asks this Court to reverse the trial court’s rulings as to the four prospective jurors.
Therefore, the facts and circumstances must raise an inference that the prosecutor used his peremptory
chdlengesfor adiscriminatory purpose. Even though the State used only four of the Six strikes available,
African Americansremained as prospectivejurors. Asfindly seected, thejury panel included Caucasians

and African Americans.



118.  The defendant failed to show the State used the challengesin adiscriminatory manner. Thefacts
reveal two of the individuadswere excluded becausethey had a pending felony charge or afamily member
who had afelony chargethat involved drugs. The other person was struck because Chambers' counsdl
had represented her daughter in an earlier proceeding.

119.  Although three Caucasansremained on thejury panel asjurorsor aternates, thereisno evidence
the State's sdlection of these individuals was pretextud. Asprevioudy stated, one person was alowed to
serve on the jury pand dthough he had a family member with a felony record. However, the State
explained that law enforcement recommended sdlecting that person even though one of hisfamily members
had afdony conviction. The digtrict atorney stated that he relies on local law enforcement to ad in the
selection of jurors because he does not live in Waynesboro, Mississippi. Chambers counsd  offered no
rebutta to the reason given by the State for sdecting this person.

920. Thetrid court asked each party if there was any additiona information to put in the record before
thetria began. Chambers counsd proceeded to argue amoationinlimineand & notimewasa chdlenge
raised regarding the sdection of the dternate jurors. The two dternate jurors had relatives with felony
convictions againg them, but Chambers made no objection to thesejurors serving asdternates. Although
the two dternate jurors had family members who were previoudy convicted of a crime, none of the
relaives had pending charges nor wasthere any evidencethereativeswere presently involved in theillegd
drug business. The dternate jurors were not required to replace a selected jury member.

921.  Our sandard of review requires areversa only if the factua findingsof thetrid judge are"dearly
erroneous or againg the overwheming weight of the evidence." Tanner v. State, 764 So.2d 385 (1 14)
(Miss. 2000). Any determination made by atria judge under Batson v. Kentucky, 476 U.S. 79, (1986),

is accorded great deference becauseit is "based, in alarge part, on credibility.” Coleman v. State, 697



So.2d 777, 785 (Miss1997). Chambers faled to establish any inference of purposeful racid
discrimination. "The law does not proscribe the mere incidentd exclusonof blacksfrom ajury.” Govan
v. Sate, 591 So. 2d 428, 430 (Miss. 1991). After reviewing the record as a whole there are no facts
which would show the State excluded jurors based on race. Thisissueiswithout merit.
. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY ALLOWING THE STATE
OF MISSISSIPPI TOINTRODUCE THE ALLEGED COCAINE INTO EVIDENCE OVER
THE OBJECTION OF THE DEFENDANT?
922.  Chambers argues that the cocaine and the laboratory test results should not be admissible. Firs,
he points out that the crime lab assistant, Brandi Goodman, testified that she tested two rocks of cocaine.
However, the evidence submission form from the crime laboratory stated that Chambers evidence was
ina*“sedled clear plastic bag containing an off-white colored rock like substance.” Chambersarguesthere
isno valid chain of custody because the crime lab submisson form indicated one rock while the testimony
a trid indicated two rocks. Second, Chambers points out that the State's undercover officer Chad
McElvin, who was with the confidentid informant when the actud buy was made, testified that he
purchased two rocks of what he believed to be crack cocaine and Martin Overstreet, Commander of the
SouthMississippi Narcotics Task Force, testified that he submitted two pieces of rock cocainetothecrime
lab. Thediscrepanciesin the number of rocks submitted, Chambers argues, create a presumption that the
evidence was tampered with in some way, thus destroying the probative va ue of the evidence.
923.  Admisshility of evidence, in the context of the issue now before us, is governed by the provisons
of Missssppi Rule of Evidence 901(a), which requires the proponent to produce "evidence sufficient to
support afinding that the matter in question is whét its proponents clam.” M.R.E. 901(a). The pertinent
question regarding chain of custody is "whether there is any indication of tampering or subgtitution of

evidence." Wells v. State, 604 So.2d 271, 277 (Miss.1992). Issues involving the chain of custody of



evidence are left to the sound discretion of the trid court. Doby v. State, 532 So.2d 584, 588
(Miss.1988). An appdlate court "will not reverse the tria court's ruling except where this discretion has
been 'so abused as to be prgudicid to the defendant.” Lambert v. State, 462 So.2d 308, 312
(Miss.1984). The record reveds no such abuse of discretion.

924. The State contends the materia produced at trid was the same materia its undercover agent
purchased from a person identified as Chambers.  Through witnesses the State showed the chain of
custody from the undercover agent, Chad McElvin, to the head of the narcotics task force, Martin
Overstreet, who seded the materiad and placed it into asecure evidence vault at the Mississppi Task Force
Narcotics Office.  From there, Officer Oversireet retrieved the materiad in the same sedled bag and
ddivered the materid to the sate crime lab, where lab employee, Jamie Bush, signed for receipt of the
seded materid. Thislab employeedid not testify at trid. Rather, another 1ab employee, Brandi Goodman,
who did the actua testing of the substance testified that she received the bag in a sedled condition and that
ghe broke the sedl for purposes of retrieving the materia for chemicad analyss, after which she re-seded
the remaining materid . Subsequent testimony showed thisresed ed materid wasreturned to Wayne County
intheforminwhich it wasoffered into evidencea trid. Thereisapresumption of regularity favoring chain
of custody conducted by police officers. Barnes v. State, 763 So.2d 216 (1 16) (Miss. Ct. App. 2000).
925. Asapart of thechain of custody, Chambers questionsthe number of cocainerocksobtaned during
the drug transaction when compared to the evidence submission form of the crimelab. He arguesthere
IS aquestion as to whether the cocaine substance here is the same as that obtained during the actud drug
transaction with undercover officer Chad McElvin. Chambers asserts that the evidence may have been

commingled or confused with evidence obtained from other drug transactions.



126.  Therecord reflectsthat the substance submitted to thelab was sed ed and marked for identification.

The sed and theidentifying markswereintact when recaeived at the lab, and showed no sgns of tampering.

Because there was no indication of tampering, thetrial court correctly admitted the evidence. Goodman

testified that she viewed the evidence bag shortly before taking the stland and noticed that it contained three

amdl rocks. A logicd explanation isthe rocks broke into multiple pieces during the handling, testing and
transporting of the substance.

7127.  The Statemet therequirement of Rule 901(a) with substantid proof themateria tested at thecrime

|aboratory was the same material obtained by the undercover agent and Martin Overstreet on September

12,2001. Thedefendant’' sclamthat the physica evidence or the test results should have been excluded

iswithout merit.

1. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY FAILING TO GRANT A
DIRECTED VERDICT AND WAS THE VERDICT AGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE?

128.  Motionsfor directed verdict and motions for INOV are for the purpose of challenging the lega

aufficiency of the evidence. Noe v. State, 616 So.2d 298, 302 (Miss.1993); Srong v. State, 600 So.2d

199, 201 (Miss.1992). Inreviewing the sufficiency of the evidence questions, the court isrequired to view

the evidence in the light favorable to the State, giving it the benefit of dl reasonable inferences which may

be drawn from the evidence, and accepting as true that evidence which supports guilt. McClain v. Sate,

625 So.2d 774, 778 (Miss.1993). It must not weigh the evidence or its credibility asthat is the province

of thejury. Id. The court may only reverseif the evidence is such that fair-minded jurors could only find

the defendant not guilty. Id.

129.  According to the above standard of review, this Court looks at the evidence in the light most

favorable to the verdict. The evidence supports a finding that Chambers committed the crime of sdlling

10



cocane within fifteen hundred feet of achurch. Chamberswasidentified by the undercover officer asone
of the personsthat sold the cocaine. Thereisavideotape of thetransaction. Two law enforcement officers
testified that the drug transaction had occurred within fifteen hundred feet of achurch. One officer testified
that he measured the distance from the church with the odometer on his car and the other officer said he
measured it with an ingrument designed for that purpose. Thisis sufficient evidence to support thejury’s
verdict.
130.  Indetermining whether ajury verdict isagaing the overwhelming weight of the evidence, this Court
must accept astrue the evidence which supportsthe verdict and will reverse only when convinced that the
circuit court has abused its discretion in failing to grant anew trid. Only in those cases where the verdict
iS S0 contrary to the overwheming weight of the evidence that to alow it to stand would sanction an
unconscionable injustice will this Court disturb it on apped. As such, if the verdict is agangt the
ovewhdming weight of the evidence, then anew trid isproper. Baker v. State, 802 So.2d 77, 81 (1 14)
(Miss. 2001) (quoting Dudley v. State, 719 So.2d 180, 182 (1 8) (Miss.1998)). Consdering al of the
evidenceintherecord and giving the prosecution the benefit of dl favorable inferencesthat may reasonably
be drawvn from the evidence, the jury’s finding that Chambers was guilty of sdling cocaine within fifteen
hundred feet of achurch does not create an unconscionableinjustice. Therefore, thisissueiswithout merit
1831. THEJUDGMENT OF THE WAYNE COUNTY CIRCUIT COURT OF CONVICTION
OF SALEOF COCAINEWITHIN 1500FEET OF ACHURCH AND SENTENCEOF TWENTY
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
AND FINE OF $5,000 | SAFFIRMED. COSTSOF THISAPPEAL ARE TAXED TOWAYNE
COUNTY.

McMILLIN, CJ., SOUTHWICK, PJ., BRIDGES, THOMAS, LEE, MYERS AND

GRIFFIS/JJ.,CONCUR.IRVING,J.,CONCURSIN PART AND DISSENTSIN PART WITH
SEPARATE WRITTEN OPINION JOINED BY KING, P.J.

11



IRVING, J., CONCURRING IN PART, DISSENTING IN PART:
132. | agreewith the court's resolution of issuestwo and three. However, | disagree with itsresolution
of issue one. Therefore, | dissent from that portion of the mgority opinion which findsthat Batson was not
violated when the State struck prospective African American jurorswho had relativesthat were convicted
felons but did not strike prospective Caucasian jurors who aso had relatives that were convicted felons.
| believe that the reasons given by the State for the disparate trestment was clearly pretextua and that the
trid court abused its discretion in alowing the State to srike the African American jurors while keeping
Caucasian jurors who were amilarly sStuated.  Therefore, | respectfully dissent on thisissue.
133.  The venirewas composed of four African Americans. The State struck dl of them. Juror number
threewas struck because defense counsdl had represented her daughter ayear earlier. Jurorsnumberssix,
gxteen, and twenty-one dlegedly were struck because they had either afriend or family member who was
ether aconvicted feon or had charges pending, yet the State did not strike jurors numberstwenty, twenty-
five and twenty-seven, dl Caucasians, who aso had afriend or family member that had been convicted of
afdon. In explaning why he did not strike one of the Caucasan jurors, juror number twenty, the
prosecutor explained:

Judge, | did dlow 20 on there. The reason | allowed 20 on there is because again --

obvioudy, the record doesnt reflect it, but | don't live in Waynesboro, | live in Meridian.

And | rely to alarge extent on the narcatics officers and law enforcement to tell me about

what they know about individua people. And | wastold that Mr. Trigg would be agood

juror for usin spite of his rdative's problems.
134. Ealierinthevoir dire, in reponseto aquestion asto whether anyone on the venire panel had been

convicted of afeony in the past or had a close friend or family member who had been convicted, the

following exchanged occurred:

12



(By the prosecutor) Raise your cards and | will get to you one by one. Okay. Juror
number 20, Mr. Trigg. Wasthat here in Waynesboro?

A.

Q.

>

> 0 » © » ©

O

A.

Yes.

About how long ago?

Two and a haf years.

Do you remember the kind of crime?
| do. | would rather not say.

Okay. Wasit adrug crime?

No.

It was some other kind of crime?
Yes.

Do you fed that person wastreated unfairly in any way by law enforcement or the
prosecutors?

No.

Do you have any hard fedings about it or fed it would affect you because our
office prosecuted that person?

No.

135.  Jurorsnumberstwenty-one and twenty-four, two African American femalesresponded tothesame

series of questions as did Juror Trigg. Inthe case of juror twenty-one, she said that the friend or family

member had been convicted of athird offense of DUI. Juror twenty-four said that the friend or family

member had been convicted of aburglary. Both jurors testified as did Juror Trigg that they did not think

the relative or friend had been treated unfairly by the prosecution, that they harbored no hard fedings

13



toward the prosecution, and that they would not be affected by thefact that their rel ative or friend had been
prosecuted.

1136.  Inaddition to keeping Juror Trigg, a Caucasan mae, the State aso kept jurors numbers twenty-
five and twenty-seven, both Caucasian femaes. In the case of juror number twenty-five, the friend or
family member had been convicted of burglary, but in the case of juror number twenty-seven, the friend
or family member had been convicted of a drug crime.  Jurors numbers twenty-five and twenty-seven
served as dternates,

137.  Itistrue, asthe mgority points out, that Chambers did not object to jurors numbers twenty-five
and twenty-seven and that neither of these jurors actualy served on the jury. However, that observation
misses the point. The importance of these jurors lies not in the fact that no objection was made to their
serving nor in the fact that they did not serve, but in the fact that the State accepted them but rejected
African Americans who were Smilarly Stuated. Perhgps, the defense wanted these jurors as well. That
the defense d so may have wanted these jurors and therefore did not object to the State's keeping them did
not vitiate the fact that the State was accepting Caucasan jurors who were in the same posture as the
African American jurors that it was rejecting. This demonstrated that the State's strikes were indeed
pretextua. Moreover, when these two jurors were accepted, thetrid court had dready ruled earlier that
aprimafacie case had been established that the State was using its peremptory challengesin violaion of
Batson.

138. Themgority dso observesthat neither of the Caucasan dternates had family members who had
pending charges or were presently involved in the drug business. The inference hereisthat dl the African
American jurors who were sruck had family members with pending drug charges or were presently

involved in the drug business. The record does not support this inference. Firs, there were only two

14



African American jurors, jurors numbers Sx and sixteen, who dlegedly had afriend or family member with
pending drug charges. Jurors numberstwenty-oneand twenty-four werein the exact same postureaswere
jurors numbers twenty, twenty-five, and twenty-seven.

139. Tofindthat the State's peremptory strikesof jurors numberstwenty-one and twenty-four were not
pretextud isto find that it is acceptable to discriminate on the basis of race between two setsof jurors, one
African American and the other Caucasian, as long as law enforcement vouches for the fairness of the
Caucasian set. | do not believe Batson permits such result. Therefore, | respectfully dissent.

KING, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.
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