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CARLSON, JUSTICE, FOR THE COURT:

1.  Stephen Hlliot Powers has gopeded the cgpital murder conviction and desth sentence imposed
upon him by the Circuit Court of Forrest County for the June 14, 1998, murder of Elizabeth Lefferty.
Attempted rape was the undalying charge which devaed this homicide to cgpitd murder. Powers's
moation for judgment notwithstanding the verdict or, dtermativey, anew trid was denied, and this direct

aoped ensued. Represented on gpped by different counsd than his trid counsd, Powers submits these



severd erors (1) theevidence of attempted rgpe wasinaufficient to support the capitd murder charge: (2)
ineffetive assigance of trid counsd during themoation to suppress; (3) ineffectiveasssanceof trid counsd
during the guilt phese (4) ineffective assistance of trid counsd during jury sdection; (5) ineffective
assigance of trid counsd for faling to have the cgpitd murder charge reduced to smple murder or
mandaughter; (6) ineffective assstance of trid counsd inindructing thejury; and (7) ineffective assgance
of trid counsd during the sentencing phese
2. We find Powerss arguments are without merit and, therefore, affirm the conviction for capitd
murder and sentence of desth.

FACTSAND PROCEEDINGSIN THE TRIAL COURT
13.  Onthedternoon of June 13, 1998, Elizabeth Lafferty wasintroduced to Powersand his nephew,
“Junior” or “Jay” Otis J. by amutud friend, Eddie Barnes. Thefour decided to cook out and drink beer
a Lafety'shome  Later, Otis and Banes I€ft the Lafferty home, leaving Powers and Leffarty done.
Lafferty’ sbody was discovered a goproximatdy 1:00 am. the next morning inthe hdlway. Lafferty had
been shot five times, three a a point-blank range in the back of the head, once under the chin, and once
inthetemple. The Stat€' s experts were unable to determine the order in which the shots occurred. The
bullets came from a.22 cdiber gun.
4.  Photographs were introduced a thetrid to explain the podition of the body in the hdlway where
it wasfound. Themaxim “apictureis worth a thousand words’ certainly holds true in thiscase. While
words cannat fully illugtrate the prone pogtion in which the victim was found, suffice it to say thet the
vidin' slegswere goread open more than ninety degrees, with afoot in eech of the doors of the bedroom
and bethroom, which are on opposite Sdes of the hdlway where shewasfound. Theleft leg wasraised

dightly higher then the right and wedged within the doorjam to the bedroom. Her shorts were “wadded



up’ around the left ankle (kegping in mind that except for these wadded up shorts, she was nude fromthe
was down). Thebody hed severd injuries condsent with defengve podturing, induding dorasonstothe
beck of her right upper am, back of her left hand, and on the right knee.  Although Lafferty was
mendrudting, no feminine hygiene products were found on or near her body.

1.  Uponlearning that Powerswasthelast person seenwith Lafferty and thet hehad a.22 cdiber gun
onthenightinquestion, paliceobtained aseerchwarrant. On Sunday, June 14 a goproximately 8:00 p.m.,
the police searched Powerss gpatment and then arrested him.  Powers was advised of his Miranda
rights, but Sgned awaiver of thoserights. Powersbegan writing agatement that the gun wasin thewoods,
then stopped and agreed to take the police to the gun.  After leeding the police on severd pretextud
excurgons to locate the gun, Powers findly led the police to a shed behind his gpartment where a .22
cdiber gun and bulletswere found. Powers meade the gatement that “you did not haveacase until | gave
you the murder wegpon.”  Theregfter, Powers was taken back to the palice gaion where he produced
awritten Satement admitting thet he killed Lafferty and left her body in her find postion and Sate of
undress. Powerstold police that he and Lafferty “ sSruggled with the gun, and the gun went off.” Powers
denied having sx with Lafferty and damed that shevoluntarily partidly undressad hersdf becauseshewas
“playing” around with him.

6.  After making the Satement, Powers asked to use the resroom. A search of his person reveded
what gppeared to be a blood-daned note to his mather located in hiscrotch area. The handwritten note
sad: “Eveythingl doiswrong.” However, thenotewasnever tested to determinewhether thesainswere
indeed blood or not. Powers dso admitted taking a computer from Lafferty’s home and placing it ina

nearby dley, whereit was later picked up by Powers s brother and/or his girlfriend.



7. Whiledeaning Powers s goartment after hisarrest, hismother found aused sanitary napkin rolled
up in one of Powers s basebdl cgps. This was turned over to the police. At trid, Powers's mother
tedtified for the Stae. On cross-examination, she testified that Powers s girlfriend gave the used sanitary
ngpkinto Powersassomesort of “hex” or “voodoo-typething” to kegp him from having sex with any other
femde Although the sanitary ngpkin was sent to the State Crime Lab for andyss, the Crime Lab
personnd were unableto postively match the blood on the ngpkin with thet of the vicim.
18. At trid, witnesses placed Powers a the scene with the gun immediately prior to the shooting.
Additiondly, testimony reveded that after Lafferty’ sbody wasfound, anervous Powerstold hisfriend thet
“something happened’ to Leffarty.
19.  Thejury found dl four of the Enmund factors the defendant actudly killed, attempted to kill,
intended that a killing take place, and contemplated that lethd force would be employed. Enmund v.
Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140 (1982). The jury dso found, beyond a
reasonable doubt, that the capitd offense was committed while Powers was engaged in the commission
of or an atempt to commit the crime of rgpe and thet the capitd offensewas espedidly heinous, arodous,
or cud. Fndly, the jury found thet there were “inaufficient mitigating drcumstances to outweigh the
aggravating drcumdances’ and “that the defendant should suffer degth.”

ANALYSS

l. WHETHER THE EVIDENCE OF ATTEMPTED RAPE WAS
SUFFICIENT TO SUPPORT THE CAPITAL MURDER CHARGE.

110. Inhisfirg assgnment of eror, Powers contends that he should have been granted a judgment
notwithgtanding theverdict or, dternaively, anew trid becausethe evidencedid not support theunderlying

offense of atempted rgpe, which devated this case to one of cagpitd murder. The dandardsof review for



amoation for judgment notwithstanding the verdict and mation for anew tria both are soundly embedded
inour case-law:

A mation for judgment notwithstanding the verdict implicates the suffidency of the
evidence Sheffield v. State, 749 So.2d 123, 125 (Miss.1999). Thestandard of review
for thelegd sUfficiency of the evidenceiswell-sttled:

[W]emugt, with repect to each dement of the offense, congider dl of the
evidence-nat jugt the evidence which supports the case for the
prosecution--in the light mogt favorable to the verdict. The credible
evidence which is conggent with the guilt must be acoepted astrue. The
prasscution must be given the bendfit of dl favorable inferencesthat may
reasonably bedrawn from the evidence. Matersregarding theweight and
credibility to be accorded the evidence areto beresolved by thejury. We
may reverse only where, with respect to one or more of the dements of
the offense charged, the evidence S0 congdered is such that reesonable
and fair-minded jurors could only find the accused nat guilty.

I d. (quating Gleeton v. State, 716 So.2d 1083, 1087 (Miss. 1998)).

A moation for anew trid, however, fdls within alower sandard of review than does that
for ajudgment notwithstanding the verdict. I d. a& 127. A mation for anew trid smply
chdlengestheweight of theevidence. | d. This Court has explained thet it will reversethe
trid court's denid of amation for a new trid only if, by doing so, the court abusad its
discretion. | d. (quating Gleeton v. State, 716 So.2d a 1088). "Wewill not order anew
trid unless convinced that the verdict is so contrary to the overwhdming weight of the
evidence that, to dlow it to Sand, would beto sanction an unconscionableinjudice” 1d.
(quating Groseclose v. State, 440 So.2d 297, 300 (Miss. 1983)). This Court hasaso
explained that factud dioutes are properly resolved by ajury and do not mandate anew
trid. McNeal v. State, 617 So.2d 999, 1009 (Miss. 1993).

Holloway v. State, 809 So.2d 598, 605-06 (111 21-22) (Miss. 2000).

M11. Powers assarts tha as to the underlying offense of atempted rgpe, the State' s case was based
entirdy ondrcumdantid evidence. In hiswritten satement, which helater denied at asuppresson hearing,
Powers admitted that he and Lafferty sruggled with the gun and that he shot Lafferty, but spedficaly

denied having sx with Lefferty. In his datement, Powerswrote:



And shewdk inthe hdl and cal me. When | went back their [Sc] shewere[sc] talk [Sc]

crazy ill. aout she wanted to do something and | told her no. And she got mad and

darted to play with me. And had one legin short and shejust sayed playingwithmeand

| got ready to go she didn’'t want me to go and then she said that she hated her friend’'s

girlfriend. Then | told her that she need sop saying thing like that about thet girl. Thenwe

gruggle [9¢] with the gun and the gun when [9¢] off and | jugt shat.
This, he assrts, makes the Sta€'s case againg him one of drcumdantid evidence.  Powers rdies on
Jackson v. State, 684 So.2d 1213, 1229-30 (Miss. 1996), and Steelev. State, 544 So0.2d 802 (Miss.
1989), insupport of hispogtion. Inessence, Powersarguesthat thejury should have been indructed thet
not only must the State prove guilt of the attempted rape beyond a reasonable doulbt, but dso to the
exdusion of every other reasonable hypothes's consgtent with innocence. The State contends thet thisiis
not acaseof drcumdantia evidencein thet Powershasadmitted Sgnificant dementsof thecrime. Powers
admitted shoating Lafferty and leaving her in the condition and date of undress in which her body was
found. The next day, he dso nervoudy told afriend thet “ something hed happened” to Lefferty. Powers
aso wrote anote to his mother gaing that “everything | doiswrong.” The physcd evidence shows thet
Lafferty was shat five times a dose range, induding three times to the back of the heed.
112.  Powerssargument thet the charge of atempted repeis based purdy adrcumdantia evidenceis
without merit. A drcumdantid evidence case is one in which there is néther an eyewitness nor a
confessontothecrime. Mangum v. State, 762 So.2d 337, 344 (Miss. 2000) (citing Stringfellow v.
State, 595 So.2d 1320, 1322 (Miss. 1992)); Keys v. State, 478 S0.2d 266, 267 (Miss. 1985).

“Circumdantid evidenceingructionsshould only begivenin purdy arcumdantid evidencecases” Tigner

v. State, 478 S0.2d 293, 295 (Miss. 1985).



“Thereis no reason on principle why an admisson by the defendant on asignificant dement of theoffense
should not dso operate to render unnecessary the drcumdantia evidenceindruction.” Mack v. State,
481 S0.2d 793, 795 (Miss. 1985).

113.  Attempted rgpe requires that the Sate prove three dements: an intent to commit rgpe, adirect
ineffectud act donetowardsitscommission, and thefallureto consummeteitscommisson. Rossv. State,
601 So.2d 872, 874 (Miss. 1992); Pruitt v. State, 528 So.2d 828, 830 (Miss. 1988). The physcd
evidence dearly reveds that there was an atempt and an direct ineffectud act performed toward the
commissonof rape. Our previousatemptsto usewordsto visudly re-crestethe crime scene as depicted,
inter dia, by these color photographs are severdy deficent. The sexudly explicit pogtion in which
Lafferty’ sbody was found, coupled with Powerss admission that he shot her and left her in the pogtion
in which she was found, take this case outdde the redm of drcumdtantid evidence.

114.  Powersrdiesheavily onthecross-examinaiontestimony of Dr. Stephen Hayne, the Staie sexpeart,
where he tetified that the wounds found on Lafferty were  congstent with defensive posturing” but thet
he could not tegtify to a*“reasonable degree of medica cartainty” the spedific cause of theinjuries Dr.
Hayne d tedtified that the postion of the body was “sexudly explict” and “not condgent” with
consensud s=x paticularly inlight of the fact thet she was shot three timesin the back of the heed.

115.  We cannat overemphas ze the importance of the color photogrgphs of thevictim & the sceneas
they relate to the attempted rape charge. Certainly, based upondl thedirect evidence, and especidly the
physcd evidencea the crime sceneasdepicted, inter dia, by the color photographs of the victim, thejury
could reasonably find that an attempted rape occurred. Certainly, the presence of thegun owed by Powers
in this dose physcd encounter does not lend any credence to the propogtion thet Lafferty was enticing

Powersto engagein sexud adtivity. The sandard of review demandsthat we lend great deferenceto the
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jury’ sverdict in finding that Powerss performed an overt act toward the commisson of the crime of rape
and that he was prevented from committing the crime.

116. Asto the third factor, the Missssppi atempt satute requires thet the third eement, failure to
consummete, result from extraneous causes and nat a voluntary cessttion.  Rossv. State, 601 So.2d
a 874 (ating West v. State, 437 So.2d 1212, 1214 (Miss. 1983)). By Powerssownadmission, there
was a druggle over the gun between the two.  The shooting and resuiting deeth of the victim is the
extraneous cause in this case.

117. Becausethe Sta€' s case was hot basad upon drcumdantid evidence, thelearned trid judge was
correct inrefusng Powers sproposed drcumdantid evidencejury indructionsasto the underlying offense
of atempted rgpe. There waas sufficient evidence to support the jury’s finding that Powers was quilty of
atempted rape whilein the commission of Lafferty’smurder. Therefore, this argument is without meit.

. WHETHER POWERS RECEIVED INEFFECTIVE ASSISTANCE
OF COUNSEL.

118. Powerssremaning assgnments of error are ineffective asssance of counsd dams at various
pointsin the procesdings. As such, “the benchmeark [] must be whether counsdl’ s conduct So undermined
the proper functioning of the adversarid processthat thetrid cannot berdied on ashaving produced ajust
result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674
(1984). The defendant must show that the counsd’ s performance was deficient and that the deficiency
prgudiced the defense of thecase. Stringer v. State, 454 So.2d 468, 477 (Miss. 1984).
A. Motion to Suppress.
119. Powesdamstha the hearing on the motion to Suppresswas a* meaningless exercise because of

the inadequate performance’ of histrid counsd. At this hearing, Powers atempted to have exduded dl



datements, both verbd and written, made by him to law enforcement.  Powers made two written
daements. The fird merdy sad that he “put the gun in the woods” The second was a three-page
handwritten Satement confessing to the killing of Lafferty. Powers dso mede an incriminating verbal
Satement after the led the palice to the gun, when he said “you didn’'t have a case urttil | got the murder
wegpon for you.” Thetrid court denied the maotion to suppress.

120. Frg, Powers now dams that his counsd made no effort to chdlenge the voluntariness of the
Satements, raisad no issues of promises; threets, or inducements, nor chalenged the mentad or emotiond
dae of Powers & the time.  Second, Powers daims that his counsd should have chdlenged the
voluntarinessof thestatement based upon possibleintoxication and whether heunderstood and/or properly
waved his Miranda rights. Third, counsd made no attempt to determine why Powers testified at the
hearing that heliedto the palicein hisstatement. At the hearing, Powersmerdly testified that hewas scared
but there wias no testimony dicited to any specific dement necessary to chdlenge the admissihility of the
datement. Basad on the record, we disagree. Trid counsd was not deficient.

21. Inandyzing trid counsd’ s actions regarding the suppression of the Satement, the

meits of the dam that the statement should have been suppressad are first congdered. “ Determining
whether aconfesson isadmissbleisafinding of fact which isnot disurbed ‘ unlessthe trid judge gpplied
anincorrect legd sandard, committed manifest error, or the decison was contrary to the overwheming
weight of the evidence’” Snow v. State, 800 S0.2d 472, 495-96 (Miss. 2001) (quoting Leev. State,
631 So. 2d 824, 826 (Miss. 1994) (quoting Balfour v. State, 598 So.2d 731, 742 (Miss. 1992))).
122.  Duingthesuppresson hearing, Detective Barry of the Hattiesburg Police Department testified thet
Powers was arrested around 8:00 p.m. on June 14, 1998, in connection with a seerch warrant of his

goatment. At 8:46 p.m. Powerswas taken to the police department. Prior to any questioning, & 9:50
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p.m., Officer Barry gave PowershisMiranda warnings. At 9:.51 p.m. Powers acknowledged hisrights
and 9gned awaiver form.

123.  Theredfter, Powersled the police on saverd tripsto recover the gun, dl fruitless. He dso wrote
adatement saying he“put the guninthewoods” Eventudly, Powersled the palice to the gun, hiddenin
ashed behind hisgpartment. Ontheway back, Powerssaid, “you didn’t haveacase until | got the murder
wegpon for you.”

924.  Upon returning to the gation, Powers wrote a three-page confesson in which he admitted killing
Laferty. Officer Bary did not give an exact time, but the Satement took “a great while€’ for Powersto
write out and was completed around 3:43 am. Powers had been in custody for gpproximatdy seven to
dght hours. Berry tedtified that near the end of the Satement, Powersasked to go to therestroom. Before
being alowed to go, he was searched, and a note he hed written to his mother was found in his crotch
indicating that “everything | doiswrong.” Thisnote was recovered a& 3:43a m.

125. Officer Berry tedified a the suppresson hearing that Powers did not a any time gppear
intoxicated; indead he seemed coherent and ableto comprehend and understand Berry’ squestions. Berry
tedtified that he did not thregten or intimidate Powers, nor did he make any promises

926. During cross-examinaion of Berry, Powers strid counsd inquired as to whether the authorities
conducted a obriety test, and, asto the length of the interrogation which occurred over the course of the
night, the conditions of interrogation, and the fact that no audio or video was made of the interrogation.
727.  Powersthen took the stand for thelimited purpose of the suppression hearing and sad thet helied
to the police about killing Lafferty. He daimed that he got drunk, passed out or fell adegp, woke up and

found her dead, and ran because he was scared. Further, Powers never damed to beintoxicated on the
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night he was arrested, only thet he had been drinking some beer the day before he was arrested and the
morning of the day of hisarrest, which did not occur until 8:00 p.m.

128. Fromthe transcript of the pod-trid evidentiary hearing for supplementation of the record, trid
counsd tedtified that he and Powershed “very much” discussad whether Powerswasintoxicated when he
was arrested. Further, counsd discussed Powers s tesimony many times. He knew that Powers would
tedtify that he made the statements, but was hoping to establish they were a product of duress.
Additiondly, trid counsd made the point that had the authorities made some kind of recording that night,
the court would be more fully gpprised of the drcumstances surrounding Powers s confesson.

129.  Moreover, the record reflects that trid counsd tried diligently to suppress the satements and/or
to minimize their impact. He filed a motion to suppress and brought it up for hearing, reiterated his
objections at trid, and raised the matter once again a the podt-trid hearing. In addition, trid counsd
argued the falowing mations: a mation in limine to prevent the State from refaring to the datement as
“anvorm”’, amation for the personnd records of the officerswho were to testify for the State, and amation
for the written interrogation policies of the Hattiesourg Police Department. At trid, trid counsd cross:
examined officers Berry and Suber about the length of the interrogetion and the fact thet it was not
recorded.

130.  We condude that trid counsd’s performance regarding the admissibility and voluntariness of
Powerssdatementsand the credibility of theinterrogation wasnot deficent. And evenif more could have
been brought out on thesetopics, thefalureto do so certainly did not riseto thelevd of prgudicng Powers
to the degree that hed things gone differently, the outcome of this case would have been different.
Moreover, theadmissihility of the Satement was not contingent on trid counsd’ s performance, but rather

onitsvoluntariness Trid counsd was persgent in hiseffortsto have Powers s satements suppressed and
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thus cannat be held to have rendered ineffective assigance for being overruled on his peragtent atempts
to have suppressed adealy vountary and therefore admissible Satement.
131 Insum, the tesimony at the suppresson hearing indicated that Powers was sober and coherent
whenheexecuted awaver-of-rightsform and gave hissatementsto thepolice. Powerspresented nothing
to the contrary, even with every opportunity to further develop this theory. We therefore condude trid
counsdl was not deficient a the suppresson hearing and that Powers was not therefore preudiced by
counsd’sactions Thisissue iswithout merit.

B. Jury Selection.
132.  Powersnext contendsthat trid counsd was ineffective during jury sdection for falling to rase a
Batson chdlengeagaind theSate. See Batson v. Kentucky, 476 U.S. 79,106 S. Ct. 1712, 90 L. Ed.
2d 69 (1986). The Saearguesthisissueisnow waved for faluretoraiseit a trid and, dternatively, thet
Powers strid counsd was not ineffective on this point.
133. The Sae exercisad Sx peremptory chdlenges There is no record of the race of the individud
jurors excused thereby. It gppears, however, that five of them werewomen. The defense exercised nine
peremptory srikes. Upon conclusion, the judge asked Powers: “On the record, Mr. Powers, | want to
mke cartain you hed input into the sdlection of the jury and that youare satisfied with the compodition of
the jury that has been sdlected.” Powersinformed thetrid judge that he was stified.
34. Theredter, trid counsd raised the Batson issue in PowerssMoation for JN.O.V. or For aNew

Trid, and damed that the trid court should have dlowed Batson chdlenges againg the State. Thetrid

court indicated surprise that no such chalenges were raised, given the court’s inquiry as to Powers's
stisfaction with the compaostion of the jury, but thet it was not the court’s job to do so. Trid counsd

agreed.
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135. At thesubseguent evidentiary hearing for supplementation of therecord, trid counsdl indicated thet
he was not an expert on Batson chdlenges, but that no one was. He dated that he had read Batson
numerous times, indluding in preparation for Powers strid. He dso atended atwo-day seminar on jury
sdection during which Batson was discussed.  The State argues that based on these facts, trid counsd
wasnat ignorant of Batson, despite Powers spresent argument thet hiscounsd wasineffectiveduring jury
section onthisbesds We agree with the State’ s assessment.
136. Morever, the record includes defense counsd’s Mation to Discover Informetion Regarding
Potentid Jurors in which he gated that without access to such informaion, “nather the defense, nor the
Court could determineif the State was acogpting Smilarly Stuated jurorson racid, gender or other criteria
disdlowed by Batson and itsprogeny.” Thismation further sated thet “the defense. . . hastheright to
rebut the prosacution’ sstrikesand thisinformationiscrucdid to the Court’ stask of making an on-the-record
factud determination of the merits of the prosecution’s srikes”  Ladly, the motion Sated that without
information on the jurors, it would be “virtudly impossble for the defense to knowingly begin an
examindion of whether the prosecution’s Srikes are basad on neutrd and comparable legd ressons and
not onracid, gender or other disdlowed or illegd ressons”  Trid counsd aso brought this motion on for
hearing.
137.  Given thesefacts, Powerssindfective asssance argument lacks merit. Indeed, Powers has not
demondraed the requiste defidency and prgudice. There is no indication of the race of any of the
gricken jurors, and the record is not dear asto ther gender except for one. We have sad:

The record, however, does not reflect the racid compodtion of the jury as seeted. The

race of progpective jurorsis not indicated onguestionnares, which were designed by the

defense and completed prior totrid, and isnoted only where spedificaly requested by the

defendant in severd ingances during the jury sdection process, when those individuds

were gruck from the venire by ether party. In Hansen v. State, 592 So.2d 114 (Miss.
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1991), wheretherecord likewisedid not indicatethe race of thejurors, this Court rgjected
the gppelant's Batson chalenges, nating thet it " 'must decide each case by the facts
shown in the record, not assrtionsinthe brief ...' " Hansen, 592 So.2d a 127, citing
Burneyv. State, 515 S0.2d 1154, 1160 (Miss. 1987), and further thet, theburdenison
the gopdlant to make sure that the record contains " 'sufficient evidence to support his
assgnmentsof error on goped.' " 1d.

Jackson v. State, 684 So0.2d 1213, 1224 (Miss. 1996).
38. Therewasnot aBatson issuefor trid counsd to raise. Further, therecord indicatesrace-neutra

reasons for driking each of the Sx jurors a issue. The record reflects neutrd reasons for the State's
peremptorily gtriking each prospective juror. The State' s peremptory chdlenge S-1 was exercised on a
juror who knew one of the tegtifying officers and hed child care problems. S-2 wias exercised on a juror
who was on medication, was concerned about her hedlth, migraine headaches, and did not wish to sarve,
S-3 was exercisad on a juror who was taken on individud vair dire, having indicated thet she did not
bdieve in the death pendty on her quedionnaire but having scratched through the response and indicated
she wanted to be heard in chambers on the issue. S-4 wias exerdised on a juror who thought she was
related to the Didrict Attorney, dthough shedid not know him. She asoindicated thet shewasnot pleased
with the outcome of alawalit she hed filed. S5 was exercised on ajuror whose questionnaire indicated
ome digrugt of palice testimony, having indicated thet the police “try to tdl the truth,” as opposed to
“dwaystdl thetruth” or other choices. S-6 was exercised on ajuror who requested to be removed diting
preoccupation with her sck mather who wasin the care of thisjuror and thisjuror’ sader. Shewasdso
concerned about the potentid length of tridl.

139. We find basad on the foregoing thet Powers would not have had a vigble Batson challenge.
Therefore, it isinconcavable how counsd could have been ineffective, and thus Powerss case prgjudiced

by falureto rase such achdlenge Thisissueiswithout merit. C. A Coherent Defense.
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140. Powersnext arguesthet trid counsd falled to combine dements which would have given Powers
aplausble, coherent defense and as uch trid counsd wasineffective. Appdlate counsd makes much of
the fact thet Powerstedtified during the mation hearing thet he hed lied when giving the confession because
he was “scared” but did not tedtify at trid. Powers dso contends thet trid counsd was ineffective in
offering thetestimony of Dr. Michad West after the court refused to accept him asan expart incrime scene
recondruction.

1. Powersstrid counsd dearly wanted to prove that Powers did not commit the underlying crime
of atempted rgpe. He emphasized the lack of physicd evidence and the fact thet earlier the day of the
murder Lafferty supposadly indicated she had asexudly tranamitted diseese. Giventhisfadt, trid counsd
argued that Powersdid not and would not have wanted to rape L afferty. Therecord dso mekesdear that
trid counsd contested thekilling by developing thefact thet Powers sgun and bulletswerenot condusively
linked to the killing by forengc testing. The State argues that thisis an acoeptable Srategy regarding the
cherge of attempted repe, espedidly in light of Powers s confesson thet hekilled Lafferty and actudly led
the policetothegun. Weagree.

42. Powers sgopdlate counsd now argues, however, thet trid counsd should have had Powerstake
the stand & trid to explain that he lied to the palice about thefacts of thekilling. Appelate counsd faults
trid counsd for nat putting Powers on the gand to admit thet helied to the police. Asthe State explains
“Thereisno case anywhere, and, of course Powersfalsto dte any authority for the propogtion thet trid
counsd commits eror of conditutiond proportions by dedining to force the defendant to take the dand
atrid.” Further, therecord reflects that Powers did not wish to tedtify and was stisfied with the actions
of hisatorney.

M3,  Wefind goplicable arecent Hfth Circuit holding on agmilar dam.
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Informed grategic decisons of counsd are given a heavy meesure of deference and

should not be second guessed.” Lamb v. Johnson, 179 F.3d 352, 358 (5th Cir.),

cert. denied, 528 U.S. 1013, 120 S.Ct. 522, 145 L.Ed.2d 401 (1999). Thereis

nothing in the record to suggest thet . . . counsd blundered through thetrid, attemypted

to put on an unsupported defense, abandoned a trid tactic, faled to pursue a

reasonable aterndtive course, or surrendered his dient. "A conscious and informed

decigon ontrid tactics and srategy cannot be the bads for congtitutiondly ineffective

assdance of counsd unlessit is o ill chosen that it permeetes the entire trid with

obviousunfamess” Garland v. Maggio, 717 F.2d 199, 206 (5th Cir. 1983). There

isno hint of unfairness; in this case, counsd's tactic may have been the best avallable

and the record amply reflects that [the Defendant] consented to its use.
United Statesv. Jones, 287 F.3d 325, 331 (5" Cir. 2002). Given this authority and the record facts
of trid counsd’ s parformancein this case, we conclude that trid counsa pursued a coherent defense.
144.  Powersadditiondly critidzestrid counsd for cdling Dr. West, the county coroner, to the stand.
The record reflects thet trid counsd atempted to have Dr. West qudified as an expert, but the court
declined to rule ating the fact thet the tesimony offered was not expert tesimony.  Ultimatdy Dr. West
tedtified that no one could say exactly what happened to Lafferty based on the physicd evidence. He
indicated that he could not tel whether she was putting on or pulling of her shorts & thetime of her degth,
or whether someone dse had done so. Nor could he determine whether Lafferty may have been going to
the restroom or bedroom from the hallway. Nor could he condude how she came to be in the postionin
which shewas found, nor did he see anything other than her position thet indicated rgpe.
145. Powersdams, however, thet trid counsd, through the tesimony of Dr. Wes, “sunk to thelevd
of atempting to assassinate the victim' s character with alegations that she suffered from herpes” But the
record reflects that thisinformeation was placed before the jury, in part by the State, prior to Dr. West's
testimony. Eddie Banes tedtified that, on the day of the murder, Lafferty daimed she hed herpes. The
record reflects thet the court was disturbed with trid counsd for asking Dr. West about the herpes, when

infact, Dr. West had been barred by the court from seeking Lafferty’ smedicd recordsprior totrid. When
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the State objected to the question about herpes, asto itsrdevance and redundancy, the court excused the
jury and then expressed surprise thet triad counsd raised the question when he knew that Dr. West hed not
been permitted to review the medicd records.
146. Powers sgopdlaecounsd now arguesthat thisactivity created an auraof dishonesty thet affected
Powerss cae. The issue about this interaction, however, was not as to the admisson of Laffety’s
condition, but asto whether Dr. West had subverted the court’ sorder disallowing him accessto Lefferty’s
medica records. We do not see how trid counsd’ s questioning of Dr. West asto his observations or as
to whether he knew Lafferty had a venered diseese, rises to the leve of ineffective and prgjudicid
asdgance. Since the evidence of herpes was dready before the jury, and snce trid counsd was
questioning the coroner who worked the case, the question wias not per se ingppropriate as to Lafferty’s
Character.
147. Trid counsd pursued aclear defensestrategy. Indeed, therecord doesnot reflect that triad counsd
wasingffective in putting on Powerss defense. To the contrary, trid counsd and Powers decided thet it
would not be in Powers s best interest to teke the sand and be subject to cross-examination by the Sate.
Trid counsd ds0 extendvdy cdled into question the gun and the forenacs regarding the bullet fragments.
Dr. Wed tedtified that no one could redly know what was hgppening between Laffaty and Powers
immediady preceding her death. Nothing here demondrates deficiency in counsd’s performance or
preudiceto Powersscase. Thisissue iswithout merit.

D. Reduction of the Chargeto Simple Murder or Manslaughter.
8. Powesnext aguesthat trid counsd was ineffective for falling to move to have the capitd murder
charge reduced to mandaughter. Firg, the charge, or reduction thereof, iscompletdy in the discretion of

the prosecutor and ultimately thetrid judge at thetrid Slage. Second, trid counsd attempted twiceto have
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the indictment quashed. Trid counsd aso moved for adirected verdict after the Sate rested. Powersthen
renewed the mation &fter the defense rested.
149. Weareunadletofind any badsin the record to support areduction to mandaughter given thefact
that Powers could nat have “accidently” shat Lafferty a point blank range and near contact range in the
head fivetimes Astrid counsd explained a theevidentiary heering to supplement therecord: “Wil, if they
druggled over the gun and the gun went off, | think common horse sensetdlsyou it didn't accdentaly go
off five times causng wounds to the fact, Sde of the heed and the back of thehead.” Further, Powerscites
no gpplicable authority to support this contention.
150. Sincetherecord isdear thet trid counsd conggtently fought the capitd murder charge, Powerss
argument that histrid counsd wasineffective in falling to move to reduce the charge is without merit.

E. Jury Instructions.
1. Powers assats that trid counsd was ineffective for falling to request lesser-induded offense or
|esser-offense indructions on murder or mandaughter. Thisdam is both contradicted by the record and
islegdlly without merit.
152.  Therecord reflectsthat an indruction on thelessar-ind uded offense of murder was submitted to the
jury & therequest of the State. Moreover, Indruction S-4, whichwasgranted by thetrid judge, gavethe
jury the option of finding Powers (1) guilty of capitd murder, (2) of murder, or (3) not guilty. Indeed, this
jury was amply indructed on the lesser-indluded offense of murder, dthough by the State. It is of no
momant as to whether the prosecution or the defense offers an indruction, for once the jury indruction is
granted by the trid judge, it becomes the court’sindruction. Powers strid counsd cannot thus be held
defident in hisperformancefor falureto submit asmple murder indruction Sncethetrid judge hed dready

granted an gopropriately worded murder indruction submitted by the State.
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1653.  Inaddition, Powersdamshewasertitied to amandaughter indruction, sSnce hedaimed thet during
adruggle with Lafferty the gun discharged.  Trid counsd indicated a the pod-trid supplementa hearing
thet he never bdieved this satement, and found no evidenceindependent of the Satement to support it, and
thet in later discussons Powers hed told him thisis not what hgppened.

4.  Itisdear tha trid counsd made the Srategic decison that a mandaughter indruction was not
warranted. Wefind it reasonable for trid counsd nat to pursue awesk theory that is unsupported by the
evidencethat Lafferty was shat fivetimesin theheed a ether point blank or daoserange. Trid counsd was
not therefore deficient for failing to pursue a theory which he believed to be fadse  Powers's daim that
counsd wasindfedtive hereis completdy without meit.

F. Sentencing Phase.

5. Powessfind dam is thet trid counsd was defident in faling to (1) investigate and presant
mitigation evidence, (2) give adequate cdosng arguments, and (3) object to the two aggravaing
drcumdances submitted by the State. We conclude, based on the record, that Powers has not

demondrated the requisite showings under Strickland and is, therefore not entitled to rdief.

156. The record reflects that both sdesresubmitted dl of the evidence they presented in the guiilt phase,
Based ontheinformation availableto him, Powers strid counsd madethe decison not to put on additiond
mitigationevidencebut ingteed to beg thejury for mercy. Counsd dso argued theweskness of theevidence

of the aggravating drcumstances and asked the jury to condder the mitigetors about which it had been
indructed.

157. Bu Powersnow damsthat trid counsd wasineffective for not conducting separateinvestigations

from his guilt-phese preparation. We have sad:

This Court gives much deference to an atorney'strid tectics. Asthis Court has dated:
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Judidd sorutiny of counsd's performance mugt be highly deferentid. It is
al too tempting for adefendant to second-guess counsd's ass gance after

conviction or adverse sentence, and it is dl too easy for acourt, examining

counsd's defense after it has proved unsuccessful, to conclude that a
paticular act or omisson of counsd was unreesonable. Cf. Engle v.

| saac, 456 U.S. 107, 133-134 [102 S.Ct. 1558, 1574-75, 71 L.Ed.2d

783] (1982). A fair assessment of attorney performancerequiresthat every
effort be madeto diminate the digtorting effects of hindsght, to reconstruct

the drcumdances of counsd's chdlenged conduct, and to evauate the

conduct from counsd's perpective a thetime,

Lambert v. State, 462 So.2d 308, 316 (Miss. 1984), citing Strickland, 466 U.S. at
689, 104 S.Ct. at 2065, 80 L.Ed.2d a 694. Theright to effective counsd doesnot entitle

the defendant to have an atorney who miakes no mistekes a trid. The defendant just has

aright to have competent counsd.
Mohr v. State, 584 S0.2d 426, 430 (Miss. 1991). On the present record, we cannot conclude that
counsd was ineffective
158. Therecord reflectsthat trid counsd persondly interviewed family membersand friendsof Powers
the girlfriend of Powers shrother, the officersinvolved, Dr. West, Powers smother, and Powers. Counsd
adsospokewithseverd of Lafferty’ sfriendsand reviewed the Sate sdiscovery, indudingwitnesssatements
and photos. Counsd dso filed alist of deven potentid witnesses Trid counsd dso ultimatdy conduded
thet while Powers and hisfamily werein the best pogition to know of any possible mitigating witnesses, the
family was not very supportive.  Powers submitted a the pod-trid supplementa hearing ffidavits of
witnesses who said that they would have been willing to testify on Powers's behdf, induding those of
Powerss mother, his brother-in-law, his maternd aunt, and a friend and neighbor. However, Powers s
mother testified on behdf of the Sate in the guilt phese
159. Powerssubmitsthet evidenceof hisdrinking problem should have been heard during the sentencing

phese. In doing 0, he faults trid counsd and dams that he was prgudiced as aresult. This type of
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evidence is double-edged, however, and could have prejudiced Powers. This type of evidence can be
detrimentd, and counsd isnat ingffective for choosing not to daborate onit.

160. Astotrid counsd’spursit of mitigeting factors such as Powers s age, family background, lack of
acrimind record, hiswork record, lack of education, or socid and or psychologicd environment asachild,
counsd’ stestimony & the pogt-trid supplementd hearing indicated there was veary little to be found rdaive
tothesefactors  Theaffidavits submitted after the caseindiicated thet Powers hed anice homelifeand was
emotiondly developed and dso thet Powers was a high schoal graduate who hed atended college. Trid
ocounsd should not be faulted for falling to put on mitigation evidence which gpperently did not exist. Cf.
Williams v. Taylor, 529 U.S. 362, 370-71, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000) (counsdl
defective for falling to presant evidence that the defendant was committed a age 11, suffered abuse and
neglect, and that he was borderline mentaly retarded, had suffered heed injuries, and may have hed
organicdly rooted menta impairments). Further, as to mitigation evidence, the State would have been
dlowed to rebut such evidence through cross-examination, introduction of rebuttal evidence, and inits
dogng agument to thejury.

161. Powers dso contends thet trid counsd was ingffective during dosing argument a the sentencing
phase. Counsd, indead of arguing Powerss family and educationd background, chose to beg the jury for
mecy. He besseched the jury to condder the findity of deeth and begged the jurors to search ther
constience. He argued that the evidence did not support the aggravating drcumatances, and he asked the

jury to consder themitigating factorsthat weresubmitted. In Manning v. State, 735 So0.2d 323, 347-48

(Miss. 1999), this Court found thet trid counsd’s Srategy of pleading for mercy was not a poor srategic

choice based on the exigting facts.
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62. Thesamehddstrue here. Powers confessed to killing Lafferty, and Lafferty was shat in the heed
a point blank or dose range fivetimes. Trid counsd was not ineffective because he chose to pursue the
path of mercy ingeed of rehashing the information produced during the guilt phase, producing unsupportive
family members emphasizing evidence of adrinking problem, and utilizing testimony of hisdrinking friends
163. Powerssfind argument asto the effectiveness of counsd a the sentencing phaseisthet trid counsd
faled to object to the two aggravating circumstances submitted by the State. Thosewere: (1) whether the
capita offense was committed while the defendant was engaged in the commission of or an atempt to
commit the arime of rgpe and (2) whether the crime wias espedidly heinous, arocious or crud.

64. Astothe atempted rape aggravator, the attempted rgpe dlegation has been congdered at length
inthe fird issue of this goped, and we have found that the evidence was sufficent to support the jury’s
finding. Counsd consstently argued that the evidence was not sufficent, thet it was purdy droumgtantid,
but was conggently overruled by thetrid judge. Further, in dosng arguments, heargued that the evidence
was not sufficent to support the charge of atempted rape. Powers strid counsd cannot thereforebehdd
ineffective asto this aggravating factor.

165.  Andly, ance Lafferty was shat five timesin the heed, the effectiveness of counsd for not objecting
to the factor that this crime was espediadly heinous, arocious or crud is not conditutiondly objectionable
The pathologis indicated that the mgority of the gunshat wounds would not have rendered Lafferty
unconstious.  Lafferty’ s death was dassified aslingering and not immediate. These facts are enough to
makethe goplication of heinous, atrodiousor crud factor condtitutionaly unobjectioneble. See generally
Stevens v. State, 806 So.2d 1031, 1061 (Miss 2001) (“the mentd anguish and psychologicd torture
suffered by the victim prior to the infliction of the deeth producing wound may be consdered with respect

to thisfactor and make its gpplication unobjectionable”); Brown v. State, 798 S0.2d 481, 494 (Miss.
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2001) (failure to rase meritless objectionsis nat ineffective lavyering); Chase v. State, 699 So.2d 521,
541-42 (Miss 1997) (trid counsd wasnot ineffectivefor faling to object to the submisson of anaggravator
that was supported by the evidence); Cole v. State, 666 So. 2d 767, 778 (Miss. 1995) (holding thet
defense counsd smply had no reason to object under Missssppi law).
166. Basad ontheforegoing andysisof therecord and of thelaw, itisdear thet trid counsd waseffective
in representing Powers. We cartanly cannot by any dretch of theimagination condude on thisrecord thet
the performance of Powersstria counsd wasdefident; and, even assuming arguendo that we could, there
is absolutdy no indication in this record thet any such percaived defidency prgjudiced the defense of this
case. Indeed, given the evidence inthiscase, Powershasfailed to produce anything thet would “ undermine
the confidencein the outcome’ of the jury’ sdetermination of guilt asto Lafferty’ smurder. FHindly, wenote
that Powers sated on the record that he did not want to testify and that he was stisfied with hisetorney’s
savices Thus for dl of the foregoing reasons, Powers s various daims that he recaived ingffective
assgance of counsd a histria are without merit.
SECTION 99-19-105(3) REVIEW
67. We must dso review the degth sentence in accordance with Miss. Code Ann. § 99-19-105(3)
(Rev. 2000), which Sates
(3) With regard to the sentence, the court shdl determine:

(8 Whether the sentence of desth was imposed under the influence of

passion, prgudice or any other arbitrary factor;

(b) Whether the evidence supports the jury's or the judges finding of a

dautory aggravating crcumstance as enumerated in Section 99-19-101;

(©) Whether the sentence of degth is excessve or disproportioneate to the

pendty imposed in dmilar cases congdering bath the arime and the

defendant; and

(d) Should one or more of the aggravating drcumdances be found invaid

on goped, the Missssppi Supreme Court shdl determine whether the
remaining aggravating drcumdances are outweighed by the mitigating
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arcumgtances or whether the indusion of any invdid drcumstance was
harmless eror or bath.

168.  Under thisandyds thereis no evidence supporting afinding thet the desth sentence wasimposed
under theinfluence of passon, prgudiceor any other arbitrary factor. Asprevioudy discussed, theevidence
supports the trid court's finding that the Satutory aggravating fectors of engaging in the commisson of or
atempting to commiit the crime of rgpe and committing a heinous, arodous or crud crime were proven
beyond areasonable doubt. See Manning v. State, 765 So.2d 516, 521-22 (Miss. 2000); Wilcher
v. State, 697 So.2d 1087, 1113 (Miss. 1997); Wiley v. State, 691 So.2d 959, 966-67 (Miss. 1997).
These cases cite numerous cases decided by this Court in which the degth pendlty was determined not to
be digoroportionate when comparing thefactsand crcumstances of the case under consderation with those
of other cases. Here, the victim was found deed in a prone position with her legs soread open more than
ninety degrees and nude from the waist down except for her wadded up shorts around her Ieft ankle. She
hed defensve pogturing wounds on her am, hand and knee. Although the victim was mengruaing, no
feminine hygiene products were found a the scene. The victim was shat five times in the head and the
pathologist tetified thet the mgarity of the gunshot woundswould not have rendered thevidimimmediatdly
unconscious. The victim's deeth wias described as lingering. Upon comparison to other factudly smilar
cases where the degth sentence wias imposed, the sentence of degth is not digproportionate in this case.
Giving the equaly heinous nature of the crime committed here, imposition of the deeth pendty on Stephen
Hliat Powers is nether excessve nor disproportionate in comparison to his aime. Having given
individudized condderation to Powers and the crime in the present case, and having carefully reviewed the
desth pendty caseslised in the attached A ppendix, this Court cond udesthet thereis nothing about Powers

or his arime that would make the desth pendty excessive or digoroportionate in this case
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CONCLUSION
169. Powers sdamsthat the evidence was insufficent and thet his counsd was ineffective are without
meit. We find that there was sufficient evidence to support the underlying charge of atempted rgpe and
thet the State! sevidence concerning the underlying chargewas not basad upon circumdtantid evidence. We
a0 find that Powers's trid counsd was nat ineffective. Therefore, we affirm both the capita murder
conviction and sentence of degth imposed upon Stephen Elliot Powers in the Circuit Court of Forrest
Courty.

170. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION, AFFIRMED.

SMITH, PJ.,, WALLER, COBB AND EASLEY, JJ., CONCUR. GRAVES, J,,
DISSENTSWITHOUT SEPARATEWRITTENOPINION. McRAE,P.J.,DISSENTSWITH

SEPARATE WRITTEN OPINION JOINED IN PART BY GRAVES, J. PITTMAN, C.J.,
AND DIAZ, J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

71.  Our mechaniam for the digpensation of judiceisatrid by jury following the procedures set out by
lav. While gpplication of the law should dways reault in judtice, the law often proves itsdlf to be an
imperfect guide. Furthermore, when trid sarenot conducted according to the guiddlines st forth by our law,
the result is often retribution, not judtice

72. 1 amoftenreminded that, asaudtice of this Supreme Court, my task isto ensurethat thelaw of this
dateisfollowed. | fear that some havelog Sght of that task in congdering the case before uss, yet | cannat
blame them. Theevidencein thiscaseisthetypewhichwould bring forth emation from eventhemost doic

of jurigs. Neverthdess whilea"senseof judice" begsusto reach onedecisoninthiscase, | am convinced
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that the law and the evidence dictate otherwise. While the conviction of murder should be &ffirmed, this
case should be remanded for resentencing. Accordingly, | dissert.
l. WHETHER THE EVIDENCE OF ATTEMPTED RAPE WAS
INSUFFICIENT TO SUPPORT THE CHARGE OF CAPITAL
MURDER.
173. Letushbe"very dear” about what the mgority isannouncing inthiscase. Fird, it dedaresthat for
the purposes of acharge of capitd murder, adrcumdantiad evidence ingruction is not warranted to prove
the underlying fdony when one has admitted to causing the degth of the victim. Second, it dedares that
when abody has been moved post mortem into asexudly explicit position, the position may automatically
be usad as direct physicd evidence of the podition the victim was in during an attempted rgpe that would
have occurred before the degth of the victim. Needlessto say, | do not agree with these propositions

A. Whether Powers's admission to causing the victim's death
obviatesthe need for a circumstantial evidenceinstruction.

74. Circumdantid evidenceingructionsare required "when the prasascution iswithout aconfesson and
without eyewitnessesto the gravamen of the offense charged.” Swinneyv. State, 829 So.2d 1225, 1236
(Miss. 2002) (quating Woodward v. State, 533 So.2d 418, 431 (Miss 1988)). Thus, asthe mgority
notes, an admisson to any sgnificant dement of the offense removesthe need for such anindruction. See
Mack v. State, 481 So.2d 793, 795 (Miss. 1985). However, the mgority has dted a case where this
Court heshdd that adrcumdantia evidenceingdructionisnot warranted for an underlying fdony inacepita
murder case 0ldy based upon the fact that the defendant has admitted to causing the degth of the victim
and nat to the underlying felony.

75. In Swinney v. State, we hed that a confession to a shooting could be direct evidence to an

underlying fdony for capitd murder purposes. 829 So.2d a 1237. Swinney admitted to pointing agun at
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the victim and sated that the gun accidentdly fired as she atempted to unjam it. Id. a 1236. The
underlying fdony in this case was robbery.  Since an essentid dement of robbery is the use of force or
inimidation, we hed her admisson that she pointed the gun & the victim as confesson of an essantid
dement of thecrime. 1d. Therefore, we hdd that the drcumgantid evidenceingruction was not required.
Id. at 1237.

176. Better yet, in Moody v. State, 841 So.2d 1067 (Miss. 2003), this Court dedt with a capita
murder based on sexud battery.  Therein, werecognized thet an admissonto causng thedegth of thevictim
is not a confession to an essantid dement of the underlying offense. Seeid. at 1095. However, in that
case, we found that there was enough direct phydca evidence in the totdity, induding sperm samples
produced by avagind dide, sothat acircumgantid evidenceingtruction wasnot warranted.! 1d. a 1095-
96.

77.  These casesought to beindructive. We know from M oody that confessng to causing the deeth
of the victim is not the same as confessng to the underlying fdony. Therefore, we are Ieft to gpply the
Swinney andyssand determineif by hisadmission, Powersadmitted to an essantia dement of theoffense.
However, themgority falsto mention any dement of attempted rgpethat isadmitted in Powersssatement.
Therefore, his confesson to causing the victim's deeth is not cause done to do away with the need for a

arcumdantid evidence indruction and to hold othewiseisin aror.

1 The Court stated that "M oody a so confessed to the capital murders, whichisinand of itsalf direct
evidence" 841 So.2d a 1096. However, such languageis confusing. The Court noted in that case that
while only the portion of hisadmission regarding causing the victim's deeth was admitted into evidence, that
he aso confessed to the sexua battery. Seeid. a 1095. Therefore, Moody did confessto capita murder.
Furthermore, the Court's decision was based on thetotdlity of the physica evidence, so this Court did not
had that by itself, confesson to causing the victim's deeth is sufficient to obviate the need for a
circumstantid evidence ingruction for the underlying felony. Seeid. at 1095-96.
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B. Whether therewasenough direct physical evidence of attempted rape
to obviate the need for the circumstantial evidence instruction.

178.  Direct evidenceis defined as"[€]vidence that is based on persond knowledge or obsarvation and
that, if true, proves afact without inference or presumption.” Black's Law Dictionary 577 (7th ed. 1999).
Ontheather hand, drcumdantid evidenceisdefined as™[ €] vidence based on inference and not on persond
knowledge or obsarvaion.” Id. & 576. In addition, “[€]vidence of some collaterd fact, from which the
exigence or non-exigence of somefact in question may beinferred as a probable consequence, istermed
drcumgtantia evidence" 1d. (quating William P. Richardson, The Law of Evidence § 111, at 68 (3d ed.
1928)).
179. Themgority Satesthat three piecesof "direct physcd evidence' obviaethe neaed to have giventhe
arcumdantia evidence indruction: (1) The sexudly expliat postion in which the victim's body was found,
(2) Powerssadmission thet heleft the body in the positionin which it was found, and (3) hisadmission thet
he caused the victim's death. However, none of thisis direct evidence that an attempted rape occurred.
1. The position of the victim's body
180. The mgority citesthe photogrgphs of the position of the victim's body asphyscd evidencethat an
atempted rapeoccurred. However, basad on theabove definitions, | remain convineed thet these powerful
imeges are il not direct evidence of an atempted rgpe. Furthermore, their probetive vaue even as
cdrcumdantid evidenceis questionable.
181.  The photogrgphs show the victim's body lying face up on the house floor.  Naked from the wast
down, thevictim'slegsare goread in aposition that the prosecution's expert best described as''incond sent”

withconsensud sexud activity. Despitetheemationd vaue of the photographs, they lack evidentiary vaue.
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To be correctly described as direct evidence, the position that the photographs depicted should prove an
essantid fact "without inference or presumption.”
182.  The postion of the body is essentid to the mgority's holding in this case. However, Powers
indicated that he moved the body post mortem. In addition, despite the fact thet the victimislying face up
with the back of her heed againgt the floor, the evidence dearly showed that she suffered three gunshot
wounds to the back of thehead. Smply gated, this is nat the podition thet the body would have been in
during the dleged atempted rgpe. Therefore, the podition isnot directly, or drcumdantialy, probative of
anatempted rgpoe. A giganticinferentid legp isrequired to reech the mgority'scondusion. Therefore, this
piece of evidenceisinaufficient to avoid the necessity of adrcumdantid evidence indruction.

2. Power s'sadmission that heleft the body in the position in which it wasfound
183.  Powerssadmisson to moving the body post mortem into the podition in which it was found is no
better fit into the definition of direct evidence then the pogtion itsdf. Again, the postion is not directly
probative of an atempted rape. In Swinney, we did hold confessonsto essantid dements of acrimeto
be direct evidence of the crime. See 829 So.2d a 1237. However, Powerss admisson is not directly
probative of any dement of attempted rape. Asdated above, without the aid of an inference, the probative
vaue of thisadmisson remansin serious question.

3. Powers'sadmission that he caused the victim's death
84. Muchlikethe aove admisson, Powerssadmisson thet he causad thevictim's degth isnot directly
probative of any dement of atempted rgpe. While he admits fault, he never admits any intentiond act.
Smply dated, thereis not one dement of rgpeto which thissatement isdirectly probative. Again, weare
|eft toinferencesto giveit any vauetowardsthe charge of atempted rape, meking it drcumdantiad evidence,

at best.
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185. Tordterae noneof thisevidenceisdirectly probetive of atempted rapeandif thiskind of evidence
is, then we have no further need for a drcumdantia evidence indruction.  This evidence depends on the
dacking of inferences for it to be in any way probative of rgpe. Therefore, a circumdantia evidence
ingruction should have been given.

186. Having seen the same pictures as the mgority, under these circumdtances | cannot do a"bull frog's
legp" that atempted rape occurred. Our job is to ensure that the law is followed, not thet retribution is
meted out. Our respongbilities towards ensuring thet the law isfollowed are a their greatest in cases such
asthis. However, inthiscase, thelaw hasnot been followed becausethe circumdtantia evidenceingruction
wasnot given. To properly disposeof thismatter | would affirm only on thelesser offense of Smplemurder
and remand for resentencing.

187.  Accordingly, | dissant.

GRAVES, J., JOINSTHISOPINION IN PART.
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