IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CP-00717-COA

LORENZO WHITE

V.

STATE OF MISSISSIPPI

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

2/27/2003

HON. RICHARD A. SMITH

SUNFLOWER COUNTY CIRCUIT COURT
LORENZO WHITE (PRO SE)

OFFICE OF THE ATTORNEY GENERAL
BY: JEAN SMITH VAUGHAN

FRANK CARLTON

CRIMINAL - POST-CONVICTION RELIEF
MOTION TO VACATE SENTENCE AND
JUDGMENT DENIED.

REVERSED AND REMANDED - 01/06/2004

BEFORE SOUTHWICK, P.J., THOMASAND GRIFFIS, JJ.

SOUTHWICK, PJ., FOR THE COURT:

1. In 2001, Lorenzo White pled guilty to possesson of marijuana with intent to digtribute. His
subsequent petition for pogt-conviction relief was denied. The triad judge made this decison without
reviewing any evidence, such as the plea petition or the transcript from the plea hearing.  Since we have
nothing on which to determine the vaidity of the denid of relief, we reverse and remand for further

proceedings.



92. InDecember 1999, L orenzo White'stwo cousinswere arrested for possession of marijuana. They
informed authorities that they had received the marijuana from White. White was arrested, indicted, and
in January 2001 pled guilty to possession of marijuanawith intent to distribute.
113. The indictment of July 2000 is in the appdllate record, but we do not have copies of any ordersin
this case prior to those of June 2001. According to subsequent orders and the briefson thisappeal, White's
sentence in January 2001 was to serve two years in the custody of the Mississippi Department of
Corrections. He was sent to a program in Atlanta, Georgiato receive drug treatment and rehabilitation.
In March 2001, White escaped from the facility and returned to hishomein Missssippi. Hewasarrested
onJune 1. On June 4, 2001, White was sentenced to serve twenty-five years in the custody of the
Missssppi Department of Corrections. This sentence was on the origina possesson of marijuana with
intent to distribute charge for which he had five months earlier been given atwo year sentence that sent him
to drug rehabilitation.
14. Whitesmotion for post-conviction relief was denied without ahearing on February 27, 2003. He
dleged that his plea was not voluntarily and knowingly given since he did not know that he could be
required to serve atwenty-five year sentenceif he did not complete drug rehabilitation. He further argues
that herecelved ineffective ass stance of counsel and adigproportionate sentence, and that despite hisguilty
plea he never had congtructive possession of marijuana.
DISCUSSION

Guilty Plea
15. A uniform rule sets out the procedure to be followed by the trid judge in taking a guilty plea

Before the trid court may accept apleaof guilty, the court must determine that the pleaiis

voluntarily and inteligently made and thet there is a factua basis for the plea. A plea of
guilty isnot voluntary if induced by fear, violence, deception, or improper inducements.



A showing that the plea.of guilty was voluntarily and inteligently made must appear in the
record.

URCCC 8.04(3).

T6. Thetrid judge is to determine whether the pleais voluntarily and intdligently given. The pleaiis
accepted only when thejudge is ableto question the defendant to his satisfaction to determine that the plea
is properly given. Alexander v. Sate, 605 So. 2d 1170, 1172 (Miss. 1992).

7. A voluntarily and intelligently entered pleais one in which the defendant was advised about the
nature of the crime charged and the consequences of the guilty plea. Goss v. State, 730 So.2d 568, 573
(Miss.1998). In order to address the issue of whether or not White's plea was voluntarily and knowingly
given, it isnecessary that we have some evidence asto what Whitewastold. His plea petition might suffice
if it contains assertions by White and information on the matters otherwise necessary to show a knowing
and voluntary plea. A transcript from the plea hearing would also be proper evidence. Neither of these
isbefore us.

8.  White clams that his attorney advised him that he would receive a short sentence of drug
rehabilitation and that he was not advised that the court could impose atwenty-five year sentenceif he did
not complete the rehabilitation program.  If that is true, then there are issues of voluntariness that would
need then to be addressed. Of lessimportanceisthat White states he had previoudy turned down an eight
year pleaoffer. Thisdlegedly provesthat he would have opted to go to trid instead of pleading guilty to
an arrangement that could lead to a twenty-five year sentence. We do not find White's conclusion on the
latter point necessarily to follow from hisfactua premise.

19.  Asoaf now, thereis no evidence before us regarding the defendant's guilty plea. The judge who

denied the motion for relief stated in his order that White had been thoroughly questioned at his plea



hearing, that he understood the consequences of the plea, and that he knew the maximum and minimum
punishments for the crime. The judge said that the court had "specificaly admonished this Petitioner that
if he failed to complete his programs, the Court would 'send him to the penitentiary.” We do not know if
this was based on the trid judge's recollections, though it appears that a different circuit judge took the
guilty plea, or whether there was some other source.

110. When atrid court has denied apetition for post-conviction relief, this Court will examine whether
the denid is clearly erroneous. The trid judge's obligation isto review the "origind motion, together with
dl the files, records, transcripts and correspondence relating to the judgment under attack™ in order to
resolve the merits of the dlegations. Miss. Code Ann. § 99-39-11(1) (Rev. 2000).

111.  The records indicate that Judge Gray Evans took the plea from White in January 2001. On
February 27, 2003, Judge Richard Smith denied the motionfor post-conviction relief sating that the plea
was "knowingly and voluntarily given and facialy correct.” It does not appear in the records how Judge
Smith made this decison without reviewing the transcript of the plea hearing or the plea petition. It isfor
this reason that we must reverse and remand for proceedings that create a sufficient record for gppellate
review.

112. THEJUDGMENT OF THE CIRCUIT COURT OF SUNFLOWER COUNTY DENYING
POST-CONVICTION RELIEF ISREVERSED AND REMANDED FOR PROCEEDINGS
CONSISTENTWITH THISOPINION. ALL COSTSOF THISAPPEAL ARE ASSESSED TO

SUNFLOWER COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



