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CHANDLER, J., FOR THE COURT:
1. The Mississppi Manufactured Housing Association (MMHA) appeds from the Tate County
Circuit Court'saffirmance of theamendment of azoning ordinance, asserting that ordinanceisarbitrary and
capricious and therefore violates its rights to due process as secured under the Fourteenth Amendment to
the United States Condtitution. Finding that MMHA failed to show that the ordinance is not substantiadly
related to alegitimate government purpose, we affirm.

STATEMENT OF THE CASE



92. In September of 2000, Tate County began preparing to revise its county comprehensive zoning
plan that had been adopted in 1972. The Allen and Hoshdl firm was employed by Tate County to assst
intherevison of the comprehensive zoning plan. On June 27, 2001, the planning commission held apublic
hearing, a which Charlie Goforth, a representative of Allen and Hoshall, discussed with citizens of Tate
County the increased growth in the western and northernareas of the county. Thisgrowth was caused by
people, who were working in the developing commercid areas of Tunica and DeSoto Counties, as well
as Memphis, Tennessee, choosing to reside in Tate County. At the public hearing, Goforth presented an
amended comprehens ve zoning plan to accommodate this growth while preserving Tate County'stax base
and property values. On September 14, 2001, the county's board of supervisors (the board) held apublic
hearing, after which the board adopted the revised comprehensive zoning plan as a county ordinance.
13. The 1972 ordinance established three resdentia digtricts: R-1 (sngle family), R-2 (Snglefamily)
and R-3 (multi-family). Manufactured homeswere prohibited in R-1 and R-2, but dlowed in R-3"[u]pon
written gpprovad of the Planning Commisson.” The 1972 ordinance dso dlowed manufactured housing
inA-1 (agriculturd) digricts as "sngle family residencesincluding mobile homes™ Goforth's presentations
indicated that as Tate County grew under the 1972 ordinance, various mobile home and manufactured
housing communities became established in R-3 didricts, after gpprova of the planning commission, and
people livingin moreagriculturd areas sometimeslived in manufactured housing asther primary residence,
or even placed manufactured housing on their property for second residences.

14. The amended ordinance set forth five, rather than the previous three, resdentid didtricts: R-R
(angle family rurd population dendty), R-1 (dngle family low populaion dengty), R-2 (sngle family
medium population dengty), R-3 (multiple family medium population dengty), and R-M (low population

densgity manufactured and modular homes, including single family). Goforth's presentations indicated thet



the R-M didtrictsweredrawn to encompassdl existing mobile homeor manufactured housing communities.
The amended ordinance additionaly set forth an AG didtrict (agriculturd) on which manufactured housing
was permitted in very low population dengity areas. The amended ordinance dso "grand fathered in" non-
conforming uses, whereby if a property owner had a manufactured housing unit on his property, and the
unit was destroyed, he could replace the unit with one of equd or greater value, o long as it met current
federa congtruction regulations governing manufactured housing.

5. No issue was raised as to notice and opportunity to be heard. MMHA's counsdl was given
opportunity to be heard in both hearings, and a both meetings, MMHA's counsel asserted that the
proposed revison of the comprehensve zoning plan illegaly restricted manufactured housing. Nether is
there any issue raised asserting that Tate County failed to meet any technicd requirement of adopting the
zoning ordinance.

T6. MMHA sought judicid review in the Circuit Court of Tate County asserting that the adoption of
the comprehensive zoning plan was arbitrary and capricious, and a violation of its rights to due process
secured under the Fourteenth Amendment to the United States Constitution.

17. In addition to the issues presented by MMHA in the circuit court, the board brought a motion to
dismissfor lack of standing. However, prior to ord argumentsbeforethe circuit court, the board withdrew
the motion upon being advised by counsel opposite of a decison by the supreme court. That case,
Tallahatchie Valley Electric Power Association v. Mississippi Propane Gas Association, Inc., 812
So0. 2d 912 (Miss. 2002), involved anon-profit association of propane gasretailers chalengeto an dectric
power association's acquigtion of a propane gasretailer. The cause of action in that case could fairly be
termed an ultra vires challenge, in which it was asserted that the electric power association exceeded the

scope of itsenabling legidation and corporate charter by venturing fromthe delivery of dectrica power and



into the ddlivery of propane. Id. at (133-34). The supreme court found that the non-profit association
had standing not because it had a colorable clam in the ultra vires act of the dectrica association, but
rather because one of its members was dso amember of a subsidiary corporation formed by the electric
power association, and therefore the nonprofit association had standing to assert the claim of one of its
members. Id. at (134).
18. In this case, there was no showing that MMHA, nor any of its members, owned any land in Tate
County. Therewasno showing that any MMHA, nor any of itsmembers, had been denied an opportunity
to develop a manufactured housng community. There was no showing that MMHA, nor any of its
members, have suffered any loss of sde of manufactured housing because of the amended zoning
ordinance. Therefore, it could be argued that Tallahatchie Valley, 812 So. 2d at 912, isingpplicable to
thiscase. Neverthdess, Missssppi hastaken aliberd view infinding partieshave sanding to assert issues.

This Court has explained that while federal courts adhere to a stringent definition of

ganding, limited by Art. 3, § 2 of the United States Condtitution to areview of actud cases

and controversies, the Mississppi Constitution contains no such restrictive language.

Therefore, this Court has been "more permissive in granting standing to parties who seek

review of governmentd actions" In Missssppi, parties have sanding to sue "when they

assert a colorable interest in the subject matter of the litigation or experience an adverse

effect from the conduct of the defendant, or as otherwise provided by law."
Sate v. Quitman County, 807 So.2d 401 (111) (Miss. 2001). See also Burgessv. City of Gulfport,
814 So. 2d 149, 152-53 (Miss. 2002). Consequently, evenif thisissuewerein controversy, itislikely that
MMHA would be found to have standing.® However, the unique position of MMHA in this action does

have some practica consequences for the meritsin that MMHA presents a record containing little other

than the pleadings and zoning ordinance and documents pertaining to its creation. No property owner

IMMHA asserted similar standing in an earlier unpublished opinion of this Court. The Mayor
and Bd. of Alderman of the City of Pear| v. Miss. Manufactured Hous. Assn, Inc, 95-CC-00606
COA (Miss. Ct. App. Sept. 23, 1997).



appeared before the board to argue hewas aggrieved by the board'sdecision, or that the board'sdecision
was contrary to law. Rather, dl the record contains that indicates the amendment of the zoning ordinance
was improper are conclusions of law by MMHA's counsel absent afactual context.
T9. On August 23, 2002, the circuit court dismissed the gpped. In its order, the circuit court found
that the board "recelved information along with the public as to the growth in population and housing,
housing needs, hedlth concerns, increased need for schools and the need for water and fire protection, all
of which the Board claims it considered prior to the adoption of the plan." The circuit court further found
that the comprehensive zoning plan was adopted in accordance with Mississippl statues, which were
enacted pursuant to "avalid reason for local governing authorities to regulate and zone aress for the use
of manufactured movable homes" and that Tate County's revison of it's comprehensive zoning plan
alowed manufacture housing to be placed in 86.4% of the land located within the county.
DISCUSSION
110. MMHA raises multiple issues, which we recite verbatim:

A. The board (of supervisors) has not demongrated a change or mistake to judtify its re-zoning of
manufactured homes.

B. The board (of supervisors) was arbitrary and capricious in adopting the new zoning ordinance.

1. The board (of supervisorss) express purpose - to prevent the proliferation of
manufactured housing - is not alegitimate purpose.

2. The method of congtruction is not alegitimate purpose or concern.
3. SAfety isnot alegitimate purpose for the board's re-zoning.
4. A reddence is aresdence distinguishing between manufactured housing and other

forms or hosing isnot anissue of use, and therefore classfication by useisnot alegitimate
purpose for zoning manufactured housing.



5. While dengity is alegitimate zoning purpose, restrictions on manufactured housing are
not reasonably related to the prevention of overcrowding.

6. Redtrictions on manufactured housing are not reasonably related to legitimate concerns
about aesthetics or property values.

C. Thecircuit court committed an error of law when it misinterpreted Mississppi Code Annotated Section
17-1-39 (Rev. 2000).

STANDARD OF REVIEW

11. The sandard of review in zoning mattersiswell settled.

All presumptions must beindulged infavor of thevdidity of azoning ordinanceif itiswithin

the legidative power of the city. Such an ordinance is presumed to be reasonable and for

the public good. The presumption of reasonableness must be applied to the facts of the

particular case, and it gppliesto re-zoning as well asto the original zoning regulation, but

not with the same weight, the presumption being that the zones are well planned and

arranged to be more or less permanent, subject to change only to meet a genuine change

in conditions.
Bd. of Aldermen, City of Clintonv. Conerly,509 So.2d 877, 883 (Miss. 1987) (quoting W.L. Holcomb
v. City of Clarksdale, 217 Miss. 892, 900, 65 So.2d 281, 284 (1953)).

A. REVISION OF COMPREHENSIVE ZONING PLAN

112. MMHA framesthisissue aswhether are-zoning of aparticular piece of property isjustified. Such
acaeisviewed under the "change or mistake rule” requiring that "clear and convincing evidence must
show either there was amistake in the origina zoning, or the character of the neighborhood has changed.”
Holcomb, 217 Miss. at 899-900, 65 So. 2d at 284; Conerly, 509 So. 2d at 883.
113. However, MMHA additionally assertsthat apolitica entity ispowerlessto amend itsentire zoning

ordinance, based upon a subsequent comprehensive zoning plan, to adapt to changesin growth. MMHA

datesinit's brief, "[arguably the lower court referred to a change or mistake in Tate County's origind



zoning [ordinance] by noting the county's need to adjust to growth. Adjusting to growth, however is no
change within the meaning of the change or mistakerule” Thisisan incorrect Satement of law.
14. The supreme court has expresdy found apolitica entity's need to adjust to growth, in and of itself,
"requires"’ acomprehensive plan and zoning ordinance be reexamined. Blacklidge v. Cityof Gulfport,
223 S0. 2d 530, 533 (Miss. 1969) (emphasis added).

It isinevitable that the antiquated, traditiona and affluent resdentid areas and estates of

the past must give way to modern, progressive, gadget-equipped buildings of the future.

The quiet life of yesterday is being swept asde and swamped by atide of phenomend,

sudden growth. Where yesterday afisherman pulled his little boat out on a sandy beach,

today 16,000 boxes of bananas are being unloaded each hour from ocean-going ships.

The quiet life of yesterday is shattered by the blating and groaning traffic piercing the vell

of peaceful tranquility. Thereis no turning back, and those who would bein quiet serenity

will eventually retreet from the battle and fatigue of modern progress. Changeisinevitable.

Those who guide the detiny of urban development must meet the chdlenge of anew era

They must stay abreast of modern times, and the hustle and bustle of this modern age. It

is not only legdly permissble for the municipd authorities to reexamine the zoning

ordinances of their city as to necessary changes and new classifications essentid to the

welfare of the city, but it istheir duty to do so where there is substantial evidence shown

before the municipd authorities on which to base their determination. The court will not
ubdtitute its judgment for that of the municipa authorities.

|d. 533-34.

115. The supremecourt hasa so gpproved " contingent re-zoning," where growth around ageographica
areathreatened to dter the use of the land by present landowners. Old Canton HillsHomeowners Assn
v. Mayor and City Council of the City of Jackson, 749 So. 2d 54 (1114) (Miss. 1999). Inthat case, a
geographica areawas annexed and then re-zoned, in order to prevent development that would have been
alowed under the prior zoning regulation, but which would have damaged the overdl character of the
annexed area. 1d. at (Y15).

116. MMHA assertsthe"changeor mistake' rule out of context. Typicdly, the"change or mistakerul€"

is gpplied when landowners object to a palitical entity's decison to re-zone, or not re-zone, individua



pieces of property they own. For example, in Fondren North Renaissancev. Mayor and City Council
of City of Jackson, 749 So.2d 974 (Miss. 1999), the central issue was whether the character of an
individud neighborhood had changed to the extent that re-zoning from individua residences to multi-
resdentia was warranted, and the homeownersin the neighborhood objected to the City's action, while
those wishing to utilize the re-zoned property supported the City's action. Id. at (16). The contentions
were between two landowners, each urging the City to gpprove their vaid, but apparently incompatible,
land uses. Id. at (118). See also Bd. of Aldermen, City of Clinton v. Conerly, 509 So.2d 877, 882
(Miss. 1987) (in which property owners of single family resdence objected to re-zoning in ther
neighborhood to alow for construction of duplex townhouses). Conversdly, in the present case, the
revison of the comprehensive plan and the amendment of the zoning ordinance did not ater any present
use of land within Tate County. Rather, Goforth specificdly stated in both hearings that the amended
ordinance "grand fathered in" any existing, non-conforming presence of manufactured housing, so thet if a
landowner's manufactured home was destroyed, he could replace it with a unit of equa or greater vaue
without having to request a variance:? Additionaly, Goforth stated that the R-M (manufactured housing
resdentid) digtricts were drawn to explicitly include any existing manufactured housing community in the
county. Lastly, Goforth noted that the AG (agriculturd) districts provided that property owners in
agriculturd, low population density areas could continue their practice of putting manufactured housing on

their property for the use of their children or other relaives® Therefore, this case does not present any

The amended zoning ordinance specifies: "In the case of manufactured housing, but specificaly
excluding maobile homes, any home destroyed by afire, exploson or naturd disaster may be replaced
provided that it was alawful use at the time of the adoption of this ordinance.”

3This factud Situation, where alandowner in an agricultura areawished to put a manufactured
housing unit on his property for his son to resde in, and a zoning ordinance precluded that use, even
though amyriad of other uses having arguably detrimentd effects on property vaues were dlowed,

8



landowner asserting that the board amendment of its zoning ordinance deprives him of the use of his
property.

17. Theirony of MMHA's legd postion is that it is literdly true that Tate County did not show a
gpecific change in the character of any area of the county; however, thisis only true because there is no
showing that the amendment resulted in any property owner having the current use of his property dtered.
The amended zoning ordinance preserved dl current property uses. MMHA assertsin itsrebutta brief
that thereisno exception to the change or mistake rule " every twenty or thirty yearswhen the board adopts
a new comprehendve plan." Arguably, this could be a valid issue if the amended zoning ordinance
precluded a property owner from using his property in previoudy accepted property use or operated to
dter the character of acommunity. However, a"zoning ordinance must be construed as a whole, and it
may not be dissected and considered as amultitude of ordinances having no relation to the general scheme
of zoning." Holcomb, 217 Miss. at 900, 65 So. 2d at 284 (quoting 62 C.J.S. Municipal Corporations
§ 288 (2) (1949)). Additiondly, gppellate scopeof review islimited in zoning matters. MMHA urgesthis
Court to reject the appellate standard.  However, the case law iswdll settled that "[a] decison by aloca
governing board is presumed valid, and the burden is upon the person seeking to set it aside to show that
it was arbitrary, capricious and unreasonable.” Fondren North Renaissance, 749 So.2d 974 (118)
(quoting Bd. of Aldermen, 509 So. 2d at 885). Inthiscase, the zoning ordinance, viewed asawhole, was
amended in an effort to preserve current uses while channeling growth to be economicaly and socidly

pogitive for Tate County's citizens.

gave rise to the semind case in Missssppi concerning manufactured housing, Car penter v. City of
Petal, 699 So. 2d 928 (Miss. 1997). Asdiscussed in the next section, Tate County's amended
ordinance was tailored to avoid that factual scenario.

9



118.  ThisCourt findsthat therecord containsclear and convincing evidence supporting thecircuit court's
finding that "[t]he board [of supervisors] recognized a need to update zoning and to adopt a countywide
comprehensve plan that would permit planned growth of the County that would promote the hedlth, sefety,
mords and generd wdfare of the entire County.” The circuit court did not err in affirming the boards
adoption of the new comprehensive plan and adoption of the amended zoning ordinance.

B. WHETHER THE AMENDED ZONING ORDINANCE WAS
ARBITRARY AND CAPRICIOUS

119. The supreme court addressed the express issue of due process in the operation of zoning
ordinances afecting manufactured housing in Car penter v. City of Petal, 699 So. 2d 928 (Miss. 1997).

"[Z]oning decisons will not be set aside unless clearly shown to be arbitrary, capricious,
discriminatory, illegd or without a substantid evidentiary basis. Thereisapresumption of
vaidity of a governing body's enactment or amendment of a zoning ordinance and the
burden of proof is on the party assarting itsinvdidity. Where the point a issue is "fairly
debatable,” we will not disturb the zoning authority's action.

Id. at (113).
720. InCarpenter, the supreme court struck down a zoning ordinance which restricted manufactured
housing except in designated mobile home parks, while at the same time alowing such uses as commercid
stables and kennels, poultry, livestock and smal animd rasing in RF (rurd fringe) didricts where
manufactured housing was prohibited. 1d. at (117).
The Board's assertion that restriction of mobile homes and modular housing to mobile
home parks is necessary to protect property vauesin surrounding resdentid areas rings
hollow. Were individud mobile homes and/or other forms of manufactured housing
prohibited only in R-1 and R-2 residentia digtricts, it would, a least, be fairly debatable
whether the ordinance, as drafted, was necessary to meet its intended purposes.
Prohibiting individua mobile home or even modular home Sites in any area other than

designated mobile home parks, however, bears no reationship to the goa of preserving
surrounding residentid property vaues.

10



921. Inthiscase, the zoning ordinance is of the type that the Carpenter court found would be "farly
debatable," and therefore condtitutiondly permissible. Whilethe zoning ordinance restricted manufactured
housngfromal resdentid districtsnot specified for manufactured hous ng, the zoning ordinance specificaly
alowed for manufactured housing in the county's agricultura aress, and the ordinance did not include aper
se prohibition in resdentid areasaswadll. Itisat least fairly debatable that the amended zoning ordinance
will protect property values of site built housing. Therefore, the zoning ordinance in question in this case
is not precluded by Carpenter. Neverthdess MMHA raises six specific assartions of substantia due
process deprivations.

1. THE BOARD'SEXPRESS PURPOSE - TO PREVENT THE PROLIFERATION OF
MANUFACTURED HOUSING ISNOT A LEGITIMATE PURPOSE

722.  The contract between Tate County and Allen and Hoshall expresdy stated the purpose was to
"egtablishlong range godsfor the county. These gods shdl include: resdentid, commercid and indudtrid
development, parks, open space and recrestion, street or road improvement; and public schoolsand other
community facilities" Thereisnojudicia finding that the"express purpose’ wasto prevent theproliferation
of manufactured housing. However, in the public hearing before the board residents expressed concern
that the proposed comprehens ve plan and mapswould alow for the proliferation of manufactured housing.
One exchange concerning amap showing exigting mobile or manufactured housing units within the county
provided:

Mr. Smith: You gill hadn't answered my question, sir. Are they [manufactured housing]

-- are they concentrated, meaning ther€'s just 100 of them there? Are there just three

there or -- because | don't understand why you've chosen arbitrarily to put trailer homes

in catain areas and not in others.

Mr. Goforth: Well, I mean, right here there's probably twenty in that one little area right
there. There are hundredsin this area.

11



Mr. Smith: Wl if you zoneit that way there will be millions of them there.

Mr. Goforth: There will be more; yes gr.
Therefore, nothing in the record indicates that the zoning ordinance amendment was soldly to prevent the
proliferationof manufactured housing, nor doestherecord reflect that the amended zoning ordinancewould
hdt any proliferation of manufactured housing. Thisissue is without merit.

2. THEMETHOD OF CONSTRUCTION ISNOT A
LEGITIMATE PURPOSE OR CONCERN

723.  TheFifth Circuit Court of Appedsexpresdy rejected theargument advanced herethat the Nationa
Manufactured Housing Construction and Safety Standards Act of 1974 (NMHCSSA), 42 U.S.C. §8
5401-5426, has preemptive effect onloca zoning ordinances. Tex. Manufactured Hous. Assn, Inc. v.
City of Nederland, 101 F.3d 1095, 1099 (5th Cir.1996).* MMHA argues that 2000 amendmentsto 42
U.S.C. § 5403 (d) broadened NMHCSSA's preemptive effect on loca zoning ordinances. The 2000
amendment in question provides:
Federal preemption under thissubsection shal bebroadly and liberadly construed to ensure
that disparate State or local requirements or standards do not affect the uniformity and
comprehensiveness of the standards promulgated under this section nor the Federa
superintendence of the manufactured housing industry as established by this chapter.
Subject to section 5404 of thistitle, there is reserved to each State the right to establish
gandards for the stabilizing and support systems of manufactured homes sted within that
State, and for the foundations on which manufactured homes sited within that State are
inddled, and the right to enforce compliance with such standards, except that such
standards shdl be consistent with the purposes of thischapter and shdl be consstent with
the design of the manufecturer.
Pub.L. 106-569, § 604(2).
7124. NMHCSSA's preemptive effect concerns "congtruction” regulations. The 2000 amendments do

not preclude loca governments from utilizing zoning ordinances to regulate manufactured housing. Courts

*MMHA filed an amicus brief in this case before the Fifth Circuit.
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throughout the nation continue to hold that locd zoning laws may regulate the location of manufactured
housing by excdluding manufactured housing from some resdentid classfications on the basis of ther
differencesin congtruction from other typesof housing.. See, e.g., King v. City of Bainbridge, 577 S.E.
2d 772, 773 (Ga. 2003); Landon Holdings, Inc. v. Grattan Tp., 667 N.W.2d 93, 106 (Mich. App.
2003); McCollumv. City of Berea, 53 S.W.3d 106, 109 (Ky. Ct. App. 2001). Thereisno merittothis
assgnment of error.

3. SAFETY ISNOT A LEGITIMATE PURPOSE FOR THE BOARD'S RE-ZONING
925. Inthis assgnment of error, MMHA argues that Missssppi's adoption of the uniform standards
code for factory manufactured moveable homes, precludes zoning requirements from consdering safety
asanissue. Nothing in the record showsthe board considered manufactured housing to be unsafe, or that
safety wasacondderationin amending thezoning ordinance. To the extent that thisisasserted asan issue,
it iswithout merit.

4. DISTINGUISHING BETWEEN MANUFACTURED HOUSING AND OTHER
FORMSOF HOUSING ISNOT AN ISSUE OF USE, AND THEREFORE

ISNOT A LEGITIMATE PURPOSE FOR ZONING MANUFACTURED HOUSING
126. Nolegd authority is cited for this proposition. As such, theissue could be viewed as abandoned.
Rigbyv. State, 826 So.2d 694, 707 (1 44) (Miss. 2002). Moreover, as hoted above, this argument has
beenrgectedinother jurisdictions. See, e.g., King, 577 S.E. 2d at 773; Landon Holdings, 667 N.W.2d
at 106; McCollum, 53 SW.3d at 109. In this Sate, the supreme court found it was "farly debatable”
whether manufactured housing could be excluded from other single resdentia housing congtruction to
further the legitimate government purpose of "preserving surrounding residentia property vdues”  City
of Petal, 699 So. 2d a (17). An ordinance that is found "fairly debatable” in furthering a legitimate

governmenta purpose, such as protecting property values, passesdue process muster. Village of Euclid,

13



Ohio v. Ambler Realty Co., 272 U.S. 365, 388 (1926). Seealso City of Petal, 699 So. 2d at (113).
Therefore, thisissue is without merit.
5. WHILE DENSITY ISA LEGITIMATE ZONING PURPOSE, RESTRICTIONS
ON MANUFACTURED HOUSING ARE NOT REASONABLY RELATED TO
THE PREVENTION OF OVERCROWDING

927.  No legd authority iscited for this proposition. Assuch, theissue could be viewed as abandoned.
Rigby, 826 So.2d at (1 44). Nevertheless, the evidence in the record does tend to show that Tate
County's amended zoning ordinance requires manufactured housing to be placed on larger resdentid lots
thanother formsof congtruction, such assitebuilt. Manufactured housing on"'residentid™ lotswasrequired
to have alot of one acre, while resdentid lotsfor site built housing were set a 15,000 and 12,000 square
feet. It gppearsthedtebuilt lotswere origindly set to be much larger, 43,500 and 40,000 square feet, but
for some reason not shown intherecord, thefina amended zoning ordinancelessened the areafor sitebuilt,
while making no change in manufactured housing lot Sze requirements.

928. "Deddons of municipd authorities in zoning decisons are presumed to be vdid legidative
decisons.” Red Roof Inns, Inc. v. City of Ridgeland, 797 So.2d 898 (116) (Miss. 2001). In this case,
MMHA presented no testimony in the public hearings as to why or how the differences in dendty
requirements precluded citizens being able to purchase manufactured housing. Rather, the scant evidence
that can be adduced from the public hearings was Goforth's answer, to the criticism of increases in
manufactured and mobile homes in the county, that the amended zoning ordinance would result in more
growth of these homes. Moreover, Goforth also stated that other adjacent counties, which were fueling
Tate County's popul ation growth, had even gtricter restrictions on manufactured housing by requiring even
greater acreage for manufactured housing, and MMHA conceded in its briefs that the amended zoning

ordinance a issueinthiscase actudly reduced the acreage requirementsthat the zoning ordinance required

14



prior to its anendment. However, the most dispositive fact in the record is that MMHA admitted a
manufactured home will cost less per square foot than a Site built home. 1t is reasonable that the board
wanted to protect the values of site built homes by requiring manufactured homesto be placed areasonable
digance from the Ste built homes. See, e.g., Northfield Dev. Co., Inc. v. City of Burlington, 523 S.E.

2nd 743 (1113) (N.C. Ct. App. 2000) (holding azoning regulation mandating differing density requirements
for manufactured housing and on Ste housing neither congtituted aper se prohibition nor infringed upon due
process by making an arbitrary or capricious distinction). Whilethere could be an issue that the amended
zoning ordinance might preclude adevel oper from building asubdivison congsting solely of manufactured
housng on modest, resdentid lots, there is no showing in the record that any such development is
contemplated. Moreover, assuming some such showing was made, there is no showing that the zoning
ordinance could not providefor such ausethrough avariance, which wasthe meansthat Tate County used
under the previous zoning ordinance to create the mobile home or manufactured housing communities that
were grandfathered into the amended zoning ordinance. Therefore, we find that the record does not
present facts to overcome the presumption of validity and to show that the board acted arbitrarily or
cagpricioudy in adopting densty and lot Sze requirements in the amended zoning ordinance. Thereisno
merit to this assgnment of error.

6. RESTRICTIONSON MANUFACTURED HOUSING ARE NOT
REASONABLY RELATED TO AESTHETICSOR PROPERTY VALUES

AND

C. THE CIRCUIT COURT COMMITTED AN ERROR OF LAW WHEN IT
MISINTERPRETED MISSISSIPPI CODE ANNOTATED SECTION 17-1-39 (REV. 1995)

929. The centrd issues of this case were whether Tate County complied with Mississippi Code

Annotated Section 17-1-39 (Rev. 1995), and what additional restrictions due process placed upon the
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county's power to regulate manufactured housing. Missssppi Code Annotated Section 17-1-39 (Rev.
1995) provides:

(2) For purposes of this section, the term "factory manufactured movable home" isdefined
as provided in Section 75-49-3, Mississippi Code of 1972.

(2) Any municipality or county of thisstate may adopt and enforce zoning or other land use
regulations or ordinances relating to factory manufactured movable homes, including, but
not limited to, regulations and ordinances which establish reasonable appearance and
dimengond criteria for factory manufactured movable homes, provided that such
regulations and ordinances do not have the effect of prohibiting factory manufactured
movable homes which otherwise meet gpplicable building code requirements from being
lawfully located in a least Some part or portion of the municipaity or county.
MMHA's counsd framed the issue in the circuit court:
We're saying that 17-1-39 is aminimum protection. Itis-- that is-- the State Legidature
has said that, you know, Tate County and every other county at the very leest, you have
to dlow manufactured housing in some portion. But even with that, you gill have the
additional condtitutiond protections in al the other areas where they ill have to have
legitimate purpose to zone manufactured housing out of the area.
Thiswas a correct statement of the law. The statute, by its plain language prohibits per se exclusion of
manufactured housing. City of Petal, 699 So. 2d at (119). Additiondly, as the Petal court observed,
even where there is no per se prohibition, for substantive due process considerations, restrictions on
manufactured homes must betied to agovernmental interest that can be said to be at least fairly debatably
amed a the comfort and generd welfare of the community. 1d. at (14). MMHA admitsinit's brief that
manufactured housing costs less than other forms of congtruction. Property vauesand aestheticsare vaid
concerns for zoning ordinances, and zoning ordinances may be applied to manufactured housing to further

thet god. 1d. at (119).

130.  Thecircuit court cameto the centra issue of this case when it questioned MMHA''s counsdl on its

position.
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The Court: Areyou saying that Tate County's ordinance should permit . . . amanufactured
home to be put in any subdivision that some builder may go out in Tate County and start
developing for two and three hundred thousand dollar homes, that they ought to have
manufactured homes next door to it.

Mr. Watkins Wéll, the firgt thing —
The Court: Are you saying it's uncongtitutiona that you can't do it, is that right?
Property vaues and aesthetics are valid concerns for zoning ordinances, and zoning ordinances may be
applied to manufactured housing to further that god. 1d. Seealso King, 577 S.E. 2d at 773.°
131. MMHA assartsthat the zoning ordinance impermissibly required manufactured housing to have a
greater roof pitch than barnsin agriculturad areas, because such arequirement was arbitrary and capricious
and will operate to prevent manufactured housing in Tate County. However, the record contains no
evidentiary foundation that manufactured housing does not customarily conform to the required roof pitch.
Moreover, Tate County has a legitimate zoning interest in having structures that serve as homes to be
distinguishable from barns.
132.  Asonefedera court observed,
Local governments are empowered to respond appropriately to perceived needs relating
to government functions, eg. sability within the community and property vaues. The
question is not whether the public perception is rationa, but whether the government, in
exercidng its police power to enact legidation, has responded in a rationd way to a
perceived need for segregation of manufactured housing. . . .
The arguments of Plaintiffs that there is nothing inherently different about manufactured
housing which judtifies such different trestment, and that manufactured housing is not
necessarily incompatible with gte-built housing, preservation of the tax base or
preservation of market values of site-built homes, are arguments to be addressed to each

legidative body concerned and to the citizens of these communities, rather than to the
courts. Whether Plaintiffs arguments concerning these issues are better reasoned than

*MMHA citesto Cannon v. Coweta County, 389 S.E. 2d 329, 332 (Ga. 1990) to support its
contention that zoning ordinances may not distinguish manufactured housing from site built housing on
the basis of aesthetics or cost. Cannon was overruled by King, 577 S.E. 2d at 775.
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public perception does not trump the democratic process, the remedy ispublic debate and

persuasion and not judicid fiat or ukase. In the absence of invidious discrimination based

upon such illicit factors as race, religion or nationd origin, a mgoritarian preference or

persuasion, however "accurate,” is alegitimate basis for local legidation.
Colo. Manufactured Hous. Ass'n v. City of Salida, Colo., 977 F. Supp. 1080, 1086-87 (D. Colo.
1997). Zoning ordinances that are not discriminatory towards a discreet minority do not mandate that
public attitudes, even mis-informed attitudes, change. Rather, it isthe public perception itsdlf that givesrise
to azoning ordinance making a digtinction in condruction to further alegitimate purpose.

If the municipa council deemed any of the reasons which have been suggested, or any

other substantial reason, a sufficient reason for adopting the ordinancein question, itisnot

the province of the courts to take issue with the council. We have nothing to do with the

question of the wisdom or good policy of municipa ordinances. If they are not satisfying

to amgority of the citizens, their recourse is to the ballot-not the courts.
Village of Euclid, 272 U.S. a 393 (quoting State v. City of New Orleans, 154 La. 271, 283, 97 So.
440, 444 (1923)).
133.  Therecord inthiscasefailsto show how any homeowner or MMHA member suffered injury from
the amended zoning ordinance. Moreover, by MMHA's own admission, the previous zoning ordinance
encompassed greater disparate requirements for lot size than the amended ordinance, and under the
previous ordinance any attempt by a developer to build a subdivision of manufactured housing required a
variance, and that appears unchanged by the amendment of the ordinance. MMHA is actudly benefitted
by the amendment to the ordinance which MMHA never chdlenged prior to the amendment. The
presumptionthat apolitical entity exercisesitszoning power tofurther alegitimate purposeisnot overcome.
The record shows that the board adopted the amendment in reasonable response to the needs of the

ctizens of Tate County, with input from those citizens and any interested party, and with the express

acknowledgment that the amendment would alow for additional manufactured housing within the county.
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Judicid review will not overturn such a decision, as it properly belongs to the dected officids of Tate
County. Thereisno merit to this assertion of error.

1834. THE JUDGMENT OF THE CIRCUIT COURT OF TATE COUNTY ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND GRIFFIS, JJ., CONCUR.
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