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CHANDLER, J., FOR THE COURT:
1.  OnOctober 1, 1999, Mdinda Clark and her daughters, Kaylaand Morgan Clark, weretraveling
east on Highway 4 in Ripley, Missssppi. As they gpproached the intersection of Highway 4 and Line
Street, acar being driven by Joseph Clark pulled out in front of them and an accident occurred. Mdinda
Clark filed a negligence suit againgt Joseph and hisemployer B & B Concrete, Inc. in the Tippah County
Circuit Court. A jury verdict was returned in favor of the defendants. Feding aggrieved with the verdict,

Clark gppeds and cites the following errors:



THE TRIAL COURT ERRED IN DENYING PLAINTIFFS MOTION FOR DIRECTED
VERDICT ASTO THE ISSUE OF NEGLIGENCE.

. THETRIAL COURT ERRED IN GRANTING DEFENDANTS INSTRUCTION D-2 AND
D-4.

12. Finding that the tria court reached the correct decision regarding these issues, we affirm.

FACTS

113. On October 1, 1999, Melinda Clark ( Mdlinda) and her children Morgan and KaylaClark, were

traveling East on Highway 4 and were involved in a collison with a B & B, Inc. mixer truck which was

being driven by Joseph Clark. (Jody) The accident occurred at the intersection of Highway 4 and Line

Street in Ripley, Missssppi. Thetraffic on Line Street is controlled by opposing sop signs.  Jody was

going north on Line Street and attempting to cross Highway 4 when the accident occurred.

14. Treffic was heavy on the morning of the accident. According to Jody's testimony, he pulled up to

the intersection of Line Street and Highway 4 and checked for oncoming traffic. Jody alowed a couple

of carsto pass. However, hisvison was blocked to the left, or west, by overgrown bushes, shrubs and

trees. In order to get a better view of oncoming traffic, he cautioudy eased the mixer truck forward about

afoot just asMdindawas passing through the intersection. Theimpact between the two vehicles occurred

aong thefront of the mixer truck and theright sde of Mdinda scar. Mdinda scar washurledinto aniron

post supporting the porch of a store located at the intersection.

5. Jody clamsthat he did not see Melinda's car gpproaching the intersection prior to the accident.

Melindatestified that she could not see the mixer truck sitting at the stop sign because it was hidden behind

overgrowth that was stuated around the intersection.



T6. Brenda Whitewitnessed the accident from the opposite sde of Highway 4. Shewas headed south
on Line Street, and from her view she could see Jody stopped at the opposing stop sgn waiting for traffic
to subside. White acknowledged Jody’ s presence by waving a him. White testified that Jody cameto a
full stop and then dowly eased his truck onto the highway in an effort to see past the overgrown bushes.
The front bumper of Jody’s truck was positioned just past the overgrown bushes when the accident
occurred. White testified that Line Street was narrow and that its intersection a Highway 4 is very
dangerous.

17. Melindawas traveling east on Highway 4 at the time of the accident. The posted speed limit on
Highway 4, a thislocation, is thirty-five miles per hour. Mdinda testified that she was not speeding and
that she did not dow her car down as she approached the intersection.

T8. On June 28, 2000, suit was filed in Tippah County Circuit Court, and the case was tried on
February 5, 2002. During the consderation of jury ingructions, the defendants offered contributory and
comparative negligence jury ingructions based on case law which holds that Melinda had a duty to dow
the gpeed of her automobile when gpproaching anintersection. Thetrid court granted the jury ingtructions
over the objections of the plaintiffs.

T9. The plaintiffs moved for a directed verdict on the issue of negligence at the close of the evidence.
The triad court denied the motion. The jury returned a verdict for Jody and B & B Concrete, Inc.
Mélinda s motion for aJNQV or, in the dternative, anew trid was denied by the trid court.

l. DID THE TRIAL COURT ERR IN DENYING THE PLAINTIFFS MOTION FOR
DIRECTED VERDICT ASTO THE ISSUE OF NEGLIGENCE?

110. On gpped, "the standard of review for denid of a judgment notwithstanding the verdict and a

directed verdict areidentical.” Am. Fire Prot., Inc. v. Lewis, 653 So0.2d 1387, 1390 (Miss.1995). See



Soerry-New Holland v. Prestage, 617 S0.2d 248, 252 (Miss.1993). Whether to grant adirected verdict
isadecison of law. Fox v. Smith, 594 So.2d 596, 603 (Miss.1992). Mississppi Ruleof Civil Procedure
50 provides:.

A party who moves for adirected verdict at the close of the evidence offered by an
opponent may offer evidence in the event that the motion is not granted without having
reserved the right to do so and to the same extent asif the motion had not been made.
A motion for adirected verdict which isnot granted isnot awaiver of trid by jury even
though dl parties to the action have moved for directed verdicts. A motion for a
directed verdict shall state the specific groundsthereof. The order of the court granting
amotion for adirected verdict is effective without any assent of the jury.

11. Médinda argues the evidence clearly establishes the negligence of Jody because he violated
Missssppi Code Annotated Section 63-3-805, by willfully entering Highway 4 from the Line Street
intersection a a time when Mdinda s automobile condtituted an immediate hazard. She argues the trid
court committed error when it failed to grant her motion for a directed verdict on the issue of Jody’s
negligence. Jody asserts the trid court was correct in denying Melinda's motion for a directed verdict
because she was in violation of Missssppi Code Annotated Section 63-3-505, when the accident
occurred.
12. Itistherefore necessary for the Court to turn its attention to the gpplicable traffic laws.
Mississippi Code Annotated Section 63-3-805 (Supp. 2003), provides, in its entirety:

Thedriver of avehicle shdl stop asrequired by this chapter a the entrance to athrough

highway and shdl yidd the right-of-way to other vehicles which have entered the

intersectionfrom said through highway asto congtitute an immediate hazard. However,

sad driver having s0 yidded may proceed and the drivers of al other vehicles

approaching the intersection on said through highway shdl yield the right-of-way to the

vehicle so proceedings into or across the through highway.

Thedriver of avehicleshal likewise stop in obedienceto astop sSign asrequired by this

chapter at an intersection where astop signiserected a one or more entrancesthereto

dthough not a part of a through highway and shdl proceed cautioudy, yieding to

vehides not so obliged to stop which are within the intersection or approaching so
closdly asto condtitute an immediate hazard, but may then proceed.



Mississppi Code Annotated Section 63-3-505 (Supp. 2003), addressesthe duty of adriver to reducethe
gpeed of an automobile and it provides:
The driver or operator of any motor vehicle must decrease speed when approaching
and crossing an intersection, when approaching and going around a curve, when
approaching ahill crest, when traveling upon any narrow or winding roadway, or when
specid hazard exists with respect to pedestrians or other traffic. All trucks, or
truck-trailer combinations and passenger buses shdl be required to reduce speed to
forty-five miles per hour during inclement weether when vishility is bad.
113. Theevidence presented at trid showed Mdindatraveling east on Highway 4 when the accident
occurred. Highway 4 is athrough highway with no traffic control devices at the Line Street intersection.
Line Street, upon which Jody was traveling due north, is not a through highway. It has stop signs posted
at the entrance points to Highway 4.
114. Méinda contends that she was traveling the posted speed limit of thirty-five miles per hour when
the accident occurred. However, she does admit that she did not decrease the speed of her automobile
as she approached the Line Street intersection.  Jody testified to pulling hismixer truck up tothestop sign
on Line Street where he observed the heavy flow of traffic on Highway 4. Due to the overgrowth at the
intersection, Jody’s view was obstructed to the west on Highway 4. In order to get a better view of
oncoming traffic, Jody cautioudy eased the mixer truck into Highway 4 and the accident occurred.
115. Brenda White witnessed the accident and corroborated Jody’s verson of how the accident
occurred. White testified that the intersection of Line Street and Highway 4 is dangerous. Prior to the
accident, White and Jody were stopped in their automobiles and facing each other at the opposing Sgns

on Line Street. White stated that Jody’ s truck dowly moved forward approximately one foot passed the

gop sgninto Highway 4.



116. Médindatedtified that she could not see Jody’ smixer truck as she gpproached theintersection due
to overgrowth. Jody tedtified that he did not see Mdinda s car as he moved his mixer truck into the
highway. Both drivers were familiar with the intersection.

117.  Applyingthelaw asset forth in section 63-3- 805, Jody wasrequired to obey thestop signonLine
Street and then proceed onto the Highway 4 intersection only after yidding to automobiles that are
gpproaching close enough to be consdered an “immediate hazard.” Medindawas required under Section
63-3-505 to decrease the speed of her vehicle when she approached the Line Street intersection.

118. Médindadirectsthe Court’ sattention to the holdingsin McKenziev. Coon, 656 So.2d 134 (Miss.
1995) and Vines v. Windham, 606 So.2d 128 (Miss. 1992). In McKenzie, the court reversed and
rendered a jury verdict for the defendant on the issue of negligence after a turning driver admitted to
entering athrough highway and causing an accident. McKenze, 656 So.2d at 142. Witnessestestified that
the driver was not paying attention when he pulled out of the intersection into the highway. Id. at 136. In
Vines, the supreme court reversed ajury verdict that found both parties negligent in a car accident where
the defendant had an unobstructed view of oncoming traffic but pulled out in front of the plaintiff after
another motorist on the highway made a hand sgnd for the defendant to cross over. Vines, 606 So.2d
at 129.

119.  Jody arguesthat Mdindahad aduty to dow her automobile down when she approached the Line
Street intersection. In Greyhound Lines, Inc. v. Sutton 765 So.2d 1269, 1273 (1 10) (Miss. 2000), the
court addressed the duty of adriver to decrease the speed of her automobile at an intersection. In Sutton,
the driver ran a stop 9gn a an intersection and collided with abus. 1d. a 1271. Although the driver ran
the stop sgn, the supreme court found negligence on behdf of the bus driver dueto hisfalureto dow his

speed at theintersection. 1d. The negligence of the driver who ran the siop Sgnwasnever indispute. 1d.



The duty to decrease on€'s speed at an intersection is based on the standard delineated in Jobron v.
Whatley, 250 Miss. 792, 804, 168 So.2d 279, 284 (1964), which states:
Insofar as the appellee's having the right of way, or the right to assume that the driver
of the other car would stop his car before entering the intersection, is concerned, this
Court hasrepegtedly stated what theruleis, namely: That the motorist'sright to assume
that the driver of a vehicle proceeding toward an intersection will obey the law of the
road, which requires him to stop before entering the intersection, exists only until he
knows or in the exercise of ordinary care should know otherwise.
920.  Jobroninvolved acar that ran astop sign and hit another car that had theright of way. 1d. at 795.
The passenger in the car that was hit filed suit againg the driver who ran the stop sign and the driver who
failed to keep aproper lookout. 1d. The court held that “[c]ertainly it would be a question for the jury to
determine, whether or not the appellee was guilty of negligence in faling to use her brakes and dow her
vehide down so that, when it gppeared Dr. White was not going to obey the stop sign and bring hisvehicle
to a stop, she would have had her vehicle under control and would have been able to avoid the collison.”
Id. at 800. See also Richardson v. Adams, 223 So.2d 536 (Miss. 1969) (whether person was negligent
in her failure to further reduce speed when gpproaching an intersection was aquestion of fact for thejury);
Shaw v. Phillips, 193 So.2d 717 (Miss. 1967) (whether motorist approaching intersection was guilty of
negligence which proximately caused or contributed to the accident was for the jury).
721. The casescited by Mdindaare factudly distinguishable from the case sub judice. Thedriversin
McKenzie and Vines did not have obstructed views of oncoming traffic. Instead, each driver had aclear
view of oncoming traffic but till choseto pull into theintersection causing awreck. Thenegligenceof each
driver entering the through highway was never in dispute.

722. Inthis case, whether the actions of Jody at the intersection could be considered negligent was a

guestionfor thejury todecide. InJonesv. United Sates Fidelity and Guaranty Company, 822 So.2d



946, 948 (Miss. 2002), the court wrote that “the violation of a Satute demondtrates a duty and breach
thereof, but not proximate cause of injury which isaquestion dlill lft for the jury to answer. We therefore
conclude that the requested instruction which would have directed averdict in Joness favor was properly
denied.” See also Richardson v. Adams, 223 So0.2d 536 (Miss. 1969).

923.  The Court finds that Melinda s assgnment of error is without merit. It is undisputed that both
Melinda and Jody violated the gpplicable traffic laws on the day of the accident. Mdindafalled to keep
aproper look out as she approached theintersection. A reasonable person would recognize the need to
dow her vehicle as she gpproached theintersection.  Jody proceeded cautioudy as he entered the through
highway but was unable to avoid an accident. The negligence and reasonableness of Jody’ s actions was
aquestion for the jury.

1. THE TRIAL COURT ERRED IN GRANTINGDEFENDANTS INSTRUCTION D-2AND
D-4.

724. Whengranting or refusing variousjury ingtructionsthe court reads dl ingructionsgiven asawhole.
If the ingtructions fairly announce the law and no injusticeis created then no reversible error will be found.
Colemanv. State, 697 So.2d 777, 782 (Miss.1997); Collinsv. State, 691 So0.2d 918, 922 (Miss.1997).
When the jury ingtructions do not fairly or adequately instruct the jury, we will reverse. Burton by
Bradford v. Barnett, 615 So.2d 580, 583 (Miss. 1993). Thestandard of review for considering the grant
or denid of jury ingructions are set forth in Hill v. Dunway, 487 So.2d 807, 809 (Miss. 1986):
By anadogy to our familiar test asto when any fact question may betaken fromthejury,
our ruleisthis Therefusa of atimely requested and correctly phrased jury instruction
on agenuine issue of materia fact is proper, only if the tria court--and this Court on
appeal --can say, taking the evidence in the light most favorable to the party requesting
the ingruction, and consdering al reasonablefavorableinferenceswhich may bedravn

fromthe evidencein favor of the requesting party, that no hypothetical, reasonablejury
could find the facts in accordance with the theory of the requested ingtruction.



Id. See also Church v. Massey, 697 So.2d 407, 410 (Miss.1997)
125. Méinda s second assgnment of error concerns Jury Ingtructions D2 and D4.  Ingtruction
D2 dates.

Y ou are ingtructed that the driver of a motor vehicle must decrease the speed of her
vehide when approaching and crossing an intersection. Therefore, if you find from a
preponderance of the evidence that Melinda Jo Clark failed to decrease the speed of
her vehicdle upon gpproaching the intersection of Highway 4 (Ashland road) and South
Line Street, then you may find that Melinda Jo Clark’s failure to reduce her speed
under those circumstances was negligent, and that such negligence caused or
contributed to the accident, and you may reduce any damages awarded to the plaintiff
Melinda Jo Clark consistent with other ingtructions given you.

726.  Jury Ingtruction D4, requested by Jody, states:

If you find from a preponderance of the evidence in this case that:
1 Jody Clark, defendant, was negligent, and
2 Melinda Jo Clark was negligent, and
3. the negligence of both two drivers were proximate contributing causes of the
accident in this case, and
4, the plaintiffssustained injuriesand damages caused by the combined negligence
of Mdinda Jo Clark and Jody Clark, then you will, in arriving a your verdict,
fird determine that sum of money, if any, which will farly and adequate
compensate plaintiffs for said injuries and damages, if any, and then you areto
reduce this sum in proportion to the casud negligence of Mdinda Jo Clark,
using the following method:
1 determine the proportion that Melinda Jo Clark’s casuad negligence
bears to the casud negligence as awhole, as a part or percentage of
100% (100% = total casud negligence of both actorsin case.
2. multiply the sum of money you determined as plaintiff’s damages by
the percentage figure representing the proportion of Mdinda Jo
Clark’s casud negligence;
3 then subtract the result of your multiplication from the sum you firgt
determined to plaintiffs damages, and
4. return averdict for plantiffs.

9127. Médindaargues that Ingtructions D2 and D4 were improperly submitted to the jury because there
was no evidence that she was negligent in any manner.  She believes the jury was mided and the verdict

should be set asdeand anew trid granted solely ontheissue of damages. Jody arguesthejury ingtructions



were proper because Melinda violated Section 63-3-505 which required her to dow when approaching
an intersection.

128.  Wefind that theissue of whether Mdindawas negligent in her fallure to decrease the speed of her
automohile as she gpproached the intersection wasfor the jury to determine. Jody asserted that there was
ample evidence to determine that he did not enter the Highway 4 intersection when it was unreasonable to
do s0. The jury was presented with both parties verson of events. The jury chose to believe Jody’s
verson. The jury could properly decide that Jody was not negligent when he pulled his truck onto the
highway to look for oncoming traffic. The facts of this particular case required the jury to make a
determination on the degree of negligence that should be attributed to each party.  There was undisputed
evidencethat Jody’ sview of oncoming traffic was obstructed by overgrowth. Likewise, Mdindaadmitted
the overgrowth diminished her view, but that she did not dow her vehicle as she gpproached the
intersection. It was within the realm of the jury to determine whether Melinda was negligent in her failure
to dow the automobile. Therefore, the assgnment of error is without merit.

129. THEJUDGMENT OF THE CIRCUIT COURT OF TIPPAH COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KINGAND SOUTHWICK,P.JJ.,BRIDGES, THOMAS LEE,IRVING,ANDMYERS,

JJ., CONCUR. SOUTHWICK, P.J., CONCURS WITH SEPARATE WRITTEN OPINION
JOINED BY McMILLIN, C.J.,IRVING AND GRIFFIS, JJ.

SOUTHWICK, P.J., CONCURRING:

1130. I write separately due to the continuing distortions caused by an antiquated statute on the duty of

adriver onathroughroad.! That statute requires adriver to dow at every intersection. Whether applied

! These views gppeared in Greyhound Lines, Inc. v. Sutton, 753 So. 2d 1105, 1120, 1124-
25, 97-CA-00634-COA (11 61-66) (Miss. Ct. App. Dec. 7, 1999) (Southwick, P.J., concurring;

10



to subgtantid intercity roads or smdler city streets, such a rule has little relevance to present day driving
conditions. The rulewas created in 1938. Using dmost the same language as in the origina, the present
Satute requires the following:

The driver or operator of any motor vehicle must decrease speed when gpproaching and

crossing an intersection, when approaching and going around a curve, when approaching

a hill crest, when traveling upon any narrow or winding road, or when a specia hazard

exigts with respect to pedestrians or other traffic.
Miss. Code Ann. 8 63-3-505 (Rev. 1996). Aningruction wasgiven thejury inthis case that was based
onthedaute. Theissueof negligencein intersection collisons should not be affected by an unredistic and
unreasonable satutory standard such asthis.
131.  The Supreme Court has within the limits of the Satute attempted to inject some redity by holding
that a person on a through road is “entitled to assume that crossing traffic will obey stop signs, look for
oncoming vehicles” and otherwise yidd. Vines v. Windham, 606 So. 2d 128, 131 (Miss. 1992). A
different statute provides that once a person has stopped, he may enter onto the through street unless an
gpproaching vehicleis so close as “to condtitute an immediate hazard.” Miss. Code Ann. § 63-3-805,
quoted in McKinzie v. Coon, 656 So. 2d 134, 138 (Miss. 1995). After making areasonable entry onto
the through road, the driver from the side road gainsthe “right-of-way” even though initialy that driver had
to stop.
132.  All of these rules must work together. They mean that someone on athrough street is not exempt

from normal operation of negligence principles. Being on the through road does not permit a driver to

maintain a constant speed and smash into anyone who gets into his way who comes from a Sde street.

opinions withdrawn upon granting of writ of certiorari); aff'd in part, rev'd in part, 765 So.2d 1269
(Miss. 2000). Omitted here isthe discussion of the improper bringing of a persond injury actionin
chancery court even when no objection israised. 753 So. 2d at 1120-1123, 11 45-56.

11



However, what is not needed is a rule independent of reasonable care that requires the person on the
through street todow a dl intersections. Sincefew if any driversdow at every intersection nor doesthere
appear asound bass for doing so, this creates an artificial stlandard that skews fact-finding.
133.  What the satute was intending to accomplish is clearer when viewing the origind enactment. The
datutory language under which we are now measuring negligence is the second-generation gpproach to
speedredtrictions. Thefirst statutewasreferred to in one contemporary precedent asthe* motor car speed
statute.” Lucedale Automobile Co. v. Daughdrill, 154 Miss. 707, 711, 123 So. 871, 872 (1929). That
label helpsdateit. It sat avariety of speed redtrictions, including this:

No person shall operate amotor vehicle onapublic highway . . . a agreater rate of speed

than is reasonable and proper, having due regard to the traffic and use of the highway, or

S0 as to endanger the life or limb of any person or the safety of any property, or in any

event on any public highway where the territory contiguous thereto is closdy built up, at

agreater rate of gpeed than fifteen miles per hour, or e sawhere in any incorporated city,

town or village at agreeter rate of gpeed than fifteen miles per hour, or € sewhere outside

of any incorporated city, town or village at a greater rate of gpeed than thirty miles per

hour, subject, however, to the other provisons of this act.
1916 Miss. Laws, ch. 116, 8 2 (codified a Hemingway's Code 1927, 8 6680). A provison that later
evolved into the specid hazard rule gpplicable here, stated that when * gpproaching a bridge, levee, sharp
curve or steep descent, and dso intraversing such bridge, levee, curve or descent, aperson” shall not drive
more than ten miles per hour, “and upon gpproaching a crossing of intersecting highways at a speed not
greater than reasonable and proper, having due regard to the traffic then on such highway and the safety
of the public.” 1916 Miss. Laws, ch. 116 (codified at Hemingway’s Code 1927, § 6682).

134.  Sandwiched between thesetwo sectionsand giving aningructive historical context for the provision

from which the statute to be applied here soon evolved, was a rule that no motor vehicle “shdl pass a

12



persondriving ahorse or horsesor other domestic animals, [or pedestriang], at agreater rate of speed than
eight milesper hour. ...” 1916 Miss. Laws, ch. 116 (codified at Hemingway’s Code 1927, § 6681).
135.  The next generation of speed and safety Statutes contained the language that is still being applied
to accidents such as occurred here. It was one section of alengthy set of measuresadopted in 1938 called
the “Uniform Highway Traffic Regulaion Act”:

(&) No person shdl drive avehicle on ahighway at a speed greater than isreasonable and

prudent under the conditions then existing.

(b) Where no specid hazard exigts the following speeds shdl be lawful but any speed in

excess of sad limits shdl be prima facie evidence that the speed is not reasonable or

prudent and thet it is unlawful:

1. Twenty miles per hour in any business didtrict;

2. Twenty-five miles per hour in any resdent digtrict;

3. Fifty-five miles per hour under other conditions.

Provided however, the speed limit of trucks shdl be forty miles per hour.

(c) Thefact that the speed of the vehicleislower than theforegoing primafacie limits shdl

not relieve the driver from the duty to decrease speed when approaching and crossing

an intersection, when approaching and going around a curve, when approaching a

hill crest, when traveling upon any narrow or winding roadway, or when special

hazards exist with respect to pedestrians or other traffic. . ..
1938 Miss. Lawsch. 200, § 51 (emphasisadded). Ascan beseen, the current languageregarding owing
a intersections and while cresting hills and along winding roads al began in 1938.
1136. It is important to understand the condition of state highways when the 1938 dow-at-every-
intersectionrule was created. Mississppi then had about 6,200 milesin the state highway system: fewer
than 3,500 miles were paved, 2,400 miles were gravel, and 350 miles were dirt. MISSISSIPPI STATE
HIGHWAY DEPARTMENT, MISSISSIPPI HIGHWAY FACTS13-14 (1942). Only an additiond 320 milesof
paved roads were maintained by counties, while 52,000 miles of gravel or dirt county roads existed; only
1,000 milesof federd highnwayswereinthegate. 1d. at 13& 16-17. Traveling these roadswere 230,000

indate vehicles. 1d. a 23. The pavement was intermittent, asthe first highway to be paved completely

13



acrossthe state had been openfor lessthanayear. JamesB. Gibson, Huge Celebration MarksFormal
Dedication for First All-Paved Highway, DAILY CLARION-LEDGER (Jackson, Miss.), April 8,1937, at
1, 8. At the dedication of that highway, a speaker called on the 1938 legidature to enact “ uniform safety
legidation to govern traffic on the newly paved roads.” 1d. It isthat long-ago legidature's response that
largdly Hill governstoday.

137.  Inaddition, it would appear that a statewide, systematic program of erecting stop signs and other
warning devices aso began or at |east was accelerated with the 1938 Act. 1938 Miss. Lawsch. 200, 88
28-35. That suggests that many intersections were unmarked with any traffic control sgns, which would
make understandable that every vehicle should dow at every intersection. If no one has to stop, then
everyone should at least dow down.

138.  Equdly reveding about road conditionsisthat two years beforethe 1938 statute, the governor said
that his* sole desire [regarding roads] isto seethat we are gotten out of the mud, dust and gravel asquickly
aspossible” Corey T. Lessg, “ Out of the Mud” : The Good Roads Crusade. . ., LX J. Miss. HIST.
50,70(1998). By 1998, Missssippi driverswere off thedirt and gravel with paved roadstotaling amost
50,000 miles, not the 4,000 of 1938. MissISSIPPl DEPARTMENT OF TRANSPORTATION, MISSISSIPPI
PUBLIC ROADS: SELECTED STATISTICS V-V (1998). Over 2,000,000 state-licensed vehicles used these
roads, dmost aten-foldincrease. MISSISSIPPI STATISTICALABSTRACT 365 (1997). Quiteobvioudy the
nature of highway trave in the state has changed radicdly and dl the various parts of former absoluterules
to dow for horses, hill crests, and highway crossings have become obsolete.

1139.  The supreme court has given some atention to the impracticaities of the rule but is till bound by

the gatutory language:

14



In order to be in violation of the statute one must fail to reduce his speed from the

maximum provided when one of the conditions set out in [1942 Miss. Code § 8176 (b)

for dowing at intersections, curves, and hill crests] is present. In this case, Mrs. Adams

was traveling at a speed less than the maximum as she gpproached the intersection and

whether her failure to further reduce her speed under the prevailing circumstances was

negligence was a question of fact for the jury to determine.
Richardson v. Adams, 223 So. 2d 536, 538 (Miss. 1969). The defendant in Adamswas going 50-55
miles per hour, which was less than the maximum of 60. Therefore the failure to dow even more was at
most ajury questionregarding negligence. Whenever there is some evidence to support that adriver was
going the maximum speed or more, the Statutory duty to dow isinvoked.
140. Inthe present case, evenif thisstatute did not exist, ajury instruction would have been proper that
asked whether Melinda Clark acted as a reasonably prudent driver as she approached the intersection at
whichthiscollison occurred. Inthe circumstances, which included considerabletraffic on theroad thet she
was traveling aswell as on cross-dreets, with an observableline of cars at the intersection trying to cross,
and even with her potentia knowledge of the obstructed view that wasthe reason that driverseased dightly
out into the east bound lane, prudence and non-negligence may well haverequired her to dow down, move
inher laneaway fromtraffic entering onto the through road, and otherwise becomedefensivein her driving.
Instead, she may have blithedy moved ahead at the speed limit and even stayed towards the right side of
the lane where the concrete truck was dowly coming onto the through road. Jurors were entitled to
conclude that Joseph Clark was not negligent in moving dightly into theright of way ashe must in order to
see, and that he could rely on thefact that any reasonable driver gpproaching aswas Mdinda Clark would
see him and make the dight adjustment in travel that was required to avoid hitting him.

41. | find no error in the jury's conclusion that Mdinda Clark caused the accident and Joseph Clark

was without fault. The gatute on dowing at every intersection is unnecessary to that conclusion, sincethe
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condition of thisintersection required such caution. This obsolete statute fully served its purpose long ago
and should legidatively be repedled because the usud negligence rules dready focus on the requirement
of reasonable carein driving. In most circumstances dowing a every intersection would not be part of the
standard of care and should not be made so by statute. Something besides the mere existence of an
intersection should be needed before the duty to dow isinvoked. Something more than mere existence
was involved in these facts.

42.  The present rule can cause afinding of negligence when it does not exist and for blameto be shifted
from whereit belongs. No distortion occurred this time, however.

McMILLIN, CJ., IRVING AND GRIFFIS, JJ., JOIN THIS SEPARATE WRITTEN
OPINION.
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