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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Themotionfor rehearingisgranted. The origind opinions are withdrawn, and these gpinions are
subgtituted therefor.

2.  Inthiscase, wecongder the rlaionship between abank and its depogitor and the taking of funds
from the depogitor’ s account by abank employee. We hold thet no gpecid judge should be gppointed to

replace dther nonHparticipating Chief Justice Attman or Justice Diaz and thet when this Court is evenly



divided, the decision from which the gppedl istaken must beafirmed. Further wefind thet therdationship
between Vdley Bank and Wise is not one of trust and that Wise has not met the threshold showing of
egregious conduct necessary to submit theissue of punitive damagesto ajury.

FACTS
13.  TheCourt of Appeds opinioninduded the following factud background:

FHfteenhundred dollarswaswithdravn from ClaraWisgs savingsaccount
withValey Bank on January 3, 1997. The withdrawa was processed on
the authority of awrittenwithdrawd dip containing ssemingly thesigneture
of ClaraWise After subssquent invedtigaions by the bank and Wisg, it
was discovered that abank employee hed forged Wises sgneture on the
withdrawd dip and taken the money.

Wisefird noticed a discrepancy in her savingsaccount balancewhen she
inquired about her blancewhenwithdrawing fifty dallarsfromthesavings
account in March of 1997. Wise was informed by the bank teler
processng her transaction that her balance was gpproximatey $1,500.
Wi assarted that there was an eror as she was catan that
approximately $3,000 was contained in her account. Wisewasthen told
thet she should discuss the discrepancy with the bank's branch manager
the next day. Wise returned to the bank the fallowing day where she met
withthe branch manager. During thismeeting, Wisedlegesthat thebranch
maneger informed her that he had a videotgpe of her in the bank on the
day the transaction occurred and that he could arrange to have the tape
pulled in three days time. Wise asserts that she told the branch manager
to get the tgpe. The branch manager never produced the tgpe and
informed Wise thet the tgpe had been destroyed. The branch manager
denies making these gatements to Wise. Pursuant to bank palicy, the
videotapein question would have been destroyed before the discrepancy
in Wisegs account was discovered.

The bank conducted an invedtigation of the discrepancy by questioningits
employees, induding thetdler who fraudulently converted themoney, and
assarted tha she remembered Wise being in the bank on the date in
guestion. The bank dso had its officids compare the Sgnature on the
January withdrawvd dip to the Sgnature card Wise sgned when the
account wasopened. Thesgnaturesdosdy resembled oneanother. Wise
continued to assart throughout the bank's investigation that she had not
withdrawn the money. Wise decided to consult an attorney in an effort to



find aremedy to her Stuation. The atorney retained ahandwriting expert
who reviewed the withdrawd dips from Wisgs savings account and
determined thet the sgnature on the January withdrawa dip was not
Wisds 9gnature but atracing of it from an earlier withdrawd dip. Wise
did not inform the bank of thisdiscovery and procesded tofilethe present

litigetion.

After recaving notice that Wise hed filed it but before the Bank
answered, counsd for Wise showed the Bank's counsdl the report of
Wisg's handwriting expert. Theredfter, the Bank replaced the $1,500

wrongfully taken from Wisgs acoount along with the interest the money
would have accrued through the date of rambursement. The Bank was

granted summary judgmett on Wisds dam for punitive dameges

Aggrieved by this decison, Wise perfected this goped.
Wisev. Valley Bank, 850 So. 2d 1177, 1178-79 (Miss. Ct. App. 2002).
4. A divided Court of Appedlsreversad thetrid court's granting of summary judgment, finding thet
therewere genuine issues of materid fact to be determined by ajury. The Court of Appeds remanded
for trid on the issue of punitive damages We granted Vdley Bank’s petition for cartiorari, and after
congdering the briefs of both parties and the amicus curiae brief of the Missssppi Bankers Assodiaion,
we reverse the judgment of the Court of Appedsand afirm thetrid court’s judgmentt.

STANDARD OF REVIEW

.  Becausethemater isbefore us on asummary judgment motion, we mudt review that decison de
novo. Yazoo Props. v. Katz & Besthoff No. 284, 1nc., 644 So. 2d 429, 431 (Miss. 1994). A Rule
56(b) mation for summeary judgment should not be granted unless*“no genuineissue of materid fact exigs”
Miss R. Civ. P. 56(b). The moving party must beentitled to judgment asametter of law and “the burden
of demondrating that there is no genuine issue of materid fact fdls on the party requedting the summary

judgment.” Mozingo v. Scharf, 828 So.2d 1246, 1249 (Miss. 2002) (citing Short v. Columbus

Rubber & Gasket Co., 535 So0.2d 61, 63-64 (Miss 1988)). “Theevidenceisviewed inthelight mogt



favorable to the non-moving party.” Watts v. Tsang, 828 So.2d 785, 791 (Miss. 2002) (quoting
Conley v. Warren, 797 So.2d 881, 882 (Miss. 2001) (citations omitted)).
DISCUSSION
l. WHETHER SPECIAL JUSTICES SHOULD BE APPOINTED
AND/OR CHOSEN TO PRESIDE IN THE PLACE OF CHIEF
JUSTICE PITTMAN AND JUSTICE DIAZ.
6.  Veyrecently, thissameissuewasbeforeusinHewes v. Langston, 853 So. 2d 1237, 1242-44
(Miss. 2003). In that opinion, Justice Cobb, writing for the Court, very thoroughly explained our position
on the subject:
Today we reiterate the long sanding gpplication of Section 165. The gopointment of a
spedid judice to this Court is gppropriate where the Court lacks aquorum and wherethe
parties are unable to agreein the selection of spedid judicesto hear acase However, 0
long asthe Court hasaquorum to conduct business, such an gppointment isnot authorized
by our Condtitution.

Id. at 1243. Here, thereis a quorum of the Court paticipating in this case. Therefore, we find thet no
specid judtice should be gppointed or chosen to replace ether Chief Judtice Fittman or Jugtice Diaz who
arenat paticipating in this decison.
II.  WHETHER AN EVENLY DIVIDED SUPREME COURT MUST

AFFIRM THE TRIAL COURT'S ORDER OR AFFIRM THE

COURT OF APPEALSORDER REVERSING AND REMANDING

THE TRIAL COURT'S GRANT OF VALLEY BANK'S MOTION

FOR SUMMARY JUDGMENT.
7. Although this Court is not evenly divided asto the issues presented by this case, we address this
issue to darify our pogtion.
18.  Vdley Bank argues thet when this Court is evenly divided, the order of the trid court must be
affirmed, despite the Court of Appeds having initidly reviewed the apped and found for reversd and

remand of thetrid court’sorder. However, we have madeit dear that whenthisCourtisdivided evenly,
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wewill affirm the order which we are cdled upon to review. Rockett Steel Works v. Mclntyre, 15
$0.2d 624, 624-25 (Miss. 1943); Jacobs v. Bank of Winona, 190 Miss. 584, 1 So.2d 235, 235-36
(1941); Robertson v. Miss. Valley Co., 120 Miss. 159, 162, 81 S0.799, 801 (1919); Brewer v.
Crum, 111 Miss. 871, 871, 72 So. 700, 700-01 (1916). Eventheearly opinionsfrom the United States
Suprame Court regarding the affirmance of alower court’ sorder do not spesk to the affirmation of the per
se“trid court,” but of the lower court’s order which it is reviewing upon gpped. Robertson, 81 So. a
801-07 (Stevens, J,, dissenting) (citing Hertzv. Woodman, 218 U.S. 205, 30 S.Ct. 621, 54 L.Ed. 1001
(1910); Hartman v. Greenhow, 102 U.S. (12 Otto) 672, 26 L .Ed. 271 (1880); Durrant v. Essex
Co., 74 U.S. 107, 19 L .Ed. 154 (1868)); Etting v. Bank of United States, 24 U.S. (11 Whest.) 59,
6 L.Ed. 419 (1826).

1. WhenthisCourt isevenly divided, it mugt &firm the judgment of the court from which the gpped
istaken, evenif that judgment isfrom the Court of Appeds Thereisalong sanding history in thisregard.
Other gates have higoricdly donethe same. In Tate v. Christy, 454 SE.2d 242 (N.C. 1995), the
North Caralina Supreme Court held thet the decison of the Court of Appeds would be |eft undisturbed
where the particpating members of the Supreme Court were evenly divided asto afirmance or reversdl.

InPiercev. Pierce, 767 P. 2d 292 (Kan.1989), the Kansas Court of Appedsaffirmed thetrid court's

holding. On review by the Kansas Supreme Court, the judtices were evenly divided; therefore, the court

afirmed the Court of Appedls, which had afirmed the didrict court judgment. In Getschow v.
Commonwealth Edison Co., 459 N.E. 2d 1332 (l1I. 1984), thellinois Supreme Court ruled thet where

it was evenly divided on a portion of the judgment, the Appdlate Court’s judgment would gand. In

Christensen v. Epley, 601 P.2d 1216 (Or. 1979), the Oregon Supreme Court was evenly divided on



oneisueof the case, which had been heard by the Court of Appedls; therefore, the decision by the Court
of Appeds ontha oneissuewasdfirmed. In Benson v. First Trust & Savings Bank, 145 So. 182
(Ha 1932), thejudtices of the Horida Supreme Court on second rehearing wereequdly divided; therefore,
the Supreme Court’ sjudgment on the firg rehearing was sustained.

110. We hald that when this Court isevenly divided, the order or judgment of the court from which the
goped istaken mugt be affirmed.

1. WHETHER THERE WAS A RELATIONSHIP OF TRUST
BETWEEN WISE AND VALLEY BANK.

11. Therdationship between abank and its depogitor issmply one of debtor and creditor. Deposit
Guar.Nat'| Bank v. B.N. Simrall & Son, Inc., 524 So. 2d 295, 300 (Miss. 1987). Thebank agrees
to repay the debot shown by the baance in the depasitor’ s account by disburaing funds according to the
terms of the deposit agreement. The Court of Appeds dearly yet eroneoudy dated “[t]he bank wasin
a rdationship of trugt with Wise. . .” Wise, 850 So. 2d a 1180. Thisis not merdy a harmless
misstatement of theduty owed by Vdley Bank, but rether isindirect conflict with previousdecisonsof this
Court. “The rdaionship between abank and adepostor, without an agresment to the contrary, issmply

one of debtor and creditor, and adepostisnat, ordinarily, atrust fund.” Deposit Guar. Bank & Trust
Co. v. Merchants' Bank & Trust Co., 171 Miss. 553, 158 So. 136, 137 (1934) (citing Moreland
v. People’ sBank of Wayneshoro, 114 Miss. 203, 263, 74 So. 828 (1917)). Furthermore, we have
found thet the rdaionship betweenabank and itsdepositor isgenerdly not afiducary one. Merchants
& PlantersBank of Raymondv. Williamson, 691 So. 2d 398, 403 (Miss. 1997). Therefore, Vdley

Bank did not owe any fidudary duty to Wise



V.  WHETHER WISE HASMET THE THRESHOLD SHOWING OF

EGREGIOUS CONDUCT NECESSARY TO SUBMIT THE ISSUE

OF PUNITIVE DAMAGESTO A JURY.
112. If Wiseis entitled to pursue a punitive damage dam in the present case, it must be basad on
evidenceof both abreach of the deposit contract and ashowing that breech wias So egregious asto amount
toanindependent tort. Punitivedamagesare permissblefor wrongsthat “importinsult, fraud or oppresson
and not merdy injuriesbut injuriesinflicted in the spirit of wanton disregard for therightsof others” First
Nat’| Bank v. Langley, 314 So. 2d 324, 339 (Miss. 1975) (citation omitted). “In order to warrant the
recovery of punitive dameages, theremust enter into theinjury somedement of aggresson or somecoloring
of insult, maice, or grassnegligence, evinang ruthlessdisregard for therightsof others” 1d. Thetrid court
concluded the evidence would not support a punitive damage daim, and we agree.
113.  Thereisno dioute the bank violated the terms of its delotor/creditor contract with Wise when it
pad $1,500 basad on aforged withdrawd dip. Thereis dso no quedtion thet a bank teller forged the
withdrawd dip and damed during an interview by the bank maneger that * she recdled Wise meking the
withdrawa.” The Court of Appealsmake much ado about alegetions of asupposad video. Wisedamed
she learned of the video from the bank manager; however, the manager denied advisng Wise of any
video'sexigence. Infact, there was no video.
114.  Thebank conducted athoroughinvestigationinduding thecomparison of thesgnatureswithWise' s
sgnaure card onfile at the bank’ s operation center in Greenwood.  Wise sown depaosition indicates that
bank officds, Wise, and Wise s daughter al agreed after the comparison that the Sgnature “ gopeared to
beWisg's” Wise continued however to mantain she had nat withdravn the money from her accourt.
The bank continued to invedtigate by interviewing dl tdlersinduding the one who forged the withdrawa

dip. It conducted ajoint meeting a corporate headquarters in Greenwood and attempted to ascertain
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whether the bank hed a copy of a videotape of the supposed transaction which occurred a the Sheby
branch. The bank aso conducted a six-month review of  the bank statements of dl personnd thet hed
worked a the bank on the day of theinddent. Nothing wasuncovered by the bank whichwould haveled
the bank to condude that Wise' s Sgnature was forged. The bank hed given the arigind withdrawd dip
back to Wise in her December 24, 1996, bank satement from which Wise s Sgnature hed been traced
and which was ultimatdy used by her expert to findly discover the forgary. It isequaly dear that the
forgery was s0 good that neither Wise's attorney nor bank officids could determine the withdrawa
document wasaforgery. Infadt, it ultimately took ahandwriting expert to mekethet determination. Rather
then advise the bank immediatdy thet the document was indeed a forgery, Wise' s atormey waited some
two months and then filed suit. Thiswas the bank’ sfirst knowledge that the withdrawd dip wasin fact
aforgery. The sole obligation of the bank, absent bed faith in its handling of the matter, was to make
reditution. Miss. Code Ann. 8 75-4-103 (Rev. 2002). Redtitution was immediaidy mede by the bank
upon learning of the forgery. The bank did al thet it could do to ascartain what actualy occurred
concerning thisincdent. There was no bed faith by the bank. Thus, thisis not a punitive dameges case
115, Absent behavior described above which supports punitive dameges, no such daim could bemede.
Miss Code Ann. 8 11-1-65(1)(a) (Rev. 2002) will only dlow for punitivedamegeswhereaplantiff shows
by dear and convindng evidence actud mdlice, grass negligence evidenaing awillful, wanton, or reckless
digegard for the safety of others, or the commissionof actud fraud. “Inorder for punitivedamegesto be
awarded, the plaintiff must demondrateawilful or mdiciouswrong, or thegross, recklessdisregard for the
rights of athers. Punitive damages are only gppropriate in the most egregiouscases. .. .” Paracelsus
Health Care Corp. v. Willard, 754 So. 2d 437, 442 (Miss. 1999) (citationsomitted). Thetotdity of

the drcumgtances and the aggregate conduct of the defendant must be examined before punitive dameges



are gppropriate. 1 d. See also Summersex rel. Dawson v. St. Andrew’ s Episcopal Sch., Inc.,

759 So. 2d 1203, 1215 (Miss. 2000); Ross-King-Walker, Inc. v. Henson, 672 So. 2d 1188, 1191
(Miss. 1996). The act complained of here was committed soldly by a single bank teler. The bank’s
investigationof the matter was certainly complete, thorough and proper. Thereisaso the requirement thet
there must beruthless disregard for the rights of othersin order to remove the case from the ordinary rule.
Fowler Butane Gas Co. vVarner, 244 Miss. 130, 141 So. 2d 226, 233 (1962). See also Fedders
Corp. v. Boatright, 493 So. 2d 301, 311 (Miss 1986). Conddering thetotdity of the drcumstances,
the bank’ s conduct indicates athorough atempt to stisfectorily resolve the matter. This Court has only
dlowed punitive dameges where the facts are highly unusud and the cases extreme. South Cent. Bell

v. Epps, 509 So. 2d 886, 892 (Miss. 1987). See also Aqua-CultureTechs,, Ltd. v. Holly, 677 So.

2d 171, 184 (Miss. 1996).

116. Here, theforgaery of Wisgs withdrawd dip was the act of agngle bank employee. Thereisno
indication in this record of any prior natice to the bank of problems with the bank teler involved. Vdley
Bank acted properly in attempting to thoroughly investigate this matter and determine the truth concerning
the funds missng from Wisg's account. It took a handwriting expert to ultimately determine the truth.

Congdering the totdity of the drcumdances and the bank’s overdl aggregate conduct, the bank acted
properly in attempting to get to the truth as to what hgppened here.

17. Theright to have ajury condder punitive damages is dependent upon something more then the
plantiff’ s bare demand. Whether the defendant’ s misconduct is sufficiently egregious or offensve asto
warant submisson to thejury on the question of punitive damegesliesinitidly withthetrid court. 1d. By
granting Valey Bank' srequest for summary judgment, thetria court conduded that, evenif dl of Wise's

alegations about the bank’ s conduct were accepted astrue, the bank’ s actions were not o egregious as
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to amount to an independent tort. Thetrid judge conduded correctly, thet the evidence, even viewed in
the light mogt favorable to Wise, did not demondrate the willful, insuiting, or abusive conduct thet would
warant dlowing ajury to condder the posshility of punitive dameges Wise has not met the threshold
showing of egregious conduct necessary to submit the issue of punitive damagesto ajury. The Court of
Appeds ered in conduding otherwise.
CONCLUSION

118. We find that no oecid justice should be appointed or chosen to replace either Chief Judtice
Fittman or Jugtice Diaz, who are not participating in this decison, that an evenly divided Supreme Court
mugt &firm the judgment of the court from which the goped istaken, that there was not a rdlaionship of
trust between Vdley Bank and Wise, and that Wise has not met the threshold showing of egregious
conduct necessary to submit theissue of punitive damegestoajury. Wereversethejudgment of the Court
of Appedsand afirm thetrid court’sjudgmert.

119. THE COURT OF APPEALS JUDGMENT IS REVERSED, AND THE TRIAL
COURT’'SJUDGMENT ISAFFIRMED.

WALLER, COBB AND CARLSON, JJ., CONCUR. GRAVES, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. McRAE, PJ., DISSENTS WITH

SEPARATEWRITTENOPINIONJOINEDBY EASLEY,J. PITTMAN,C.J.,,ANDDIAZ,
J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:
120. | dissgreewith both the decision reeched by the mgority in thiscaseand the manner inwhichit was
reached. Specid gppointments should have been made in this matter in accordance with our date
conditution. In addition, | disagree with the mgority’s assartion thet the relationship between abank and

its depogitorsis not one of trust and itsfinding asto theissue of punitivedamages. Accordingly, | dissent.
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A. WHETHER A SPECIAL JUDGE SHOULD BE APPOINTED
AND/OR CHOSEN TO PRESIDE IN THE PLACE OF CHIEF
JUSTICE PITTMAN AND JUSTICE DIAZ.
21. Inthiscase there hasbeen aproper request to the Governor thet judges are gppointed inthe place
of Chief Judtice Rittman and Judtice Diaz who are not participating. In addition, | cannot think of amore
gppropriate Stuetion for such an gppaintment thaninthiscase, where arigindly therewasan evenly divided
court. Artide 6, Section 165 of the Missssppi Congtitution of 1890 dtates
Whenever any judge of the Supreme Court... shdl, for any reason, be unable or
disgudified to presde a any term of court, or in any case where the atorneys engaged
therein shdl not agree upon amember of the bar to presidein his place, the governor may
commission another, or others, of law knowledge, to presde a suchterm or during such
disability or disqudification in the place of the judge or judges so disgudified.
Appointments should have been made in this case, and the mgority ersin halding otherwise
B. RELATIONSHIP BETWEEN BANKS AND DEPOSITORS
122. Themgority characterizes the rdationship between the partiesin this case as one of creditor and
debtor and not necessarily asoneof trudt. | havelong disagresd with thisportrayd of the dynamic between
abank and its customer and take this opportunity to do so once more,
123. Todmply characterize the rdaionship as creditor-debtor asthismgority and afew beforeit have
done falsto take into account one hdf of the equation. Bankswill most assuredly describe the average
deposit as atype of loan. The way they may see it, the depostor is loaning them the money for an
undetermined period of time in exchange for the payment of interest. This sure sounds like aloan.
24. However, to definethe rdaionship in such mechanicd termsdearly dismissestheattitude of meany
if not mogt dl depositors When the average ditizen depodits his or her hard earned money into asavings
or checking account, he or sheistrugting the bank to safeguard their money. These depoditors placether

trust in banks to provide more security to their savings then is guaranteed by a piggy bank, sock drawer,
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or dever hiding oot undermneaththe mattress. Whilethe banks may chooseto have adifferent perception
of thisrdaionsghip, the average depositor is dearly placing the bank in apogtion of trud.

C. SUMMARY JUDGMENT ON THE ISSUE OF PUNITIVE
DAMAGES

125. Themgority afirmsthetrid court'sgrant of summary judgment infavor of Valey Bank ontheissue
of punitive dameges  The Court of Appeds found this decison in error and reversad and remanded the
caxtothetrid court for atrid on theissue of punitive damages The Court of Appedls had it right.
126. Thefoundation of the rdaionship between the bank and its cusomer is the bank's agresment to
pay out the customer'smoney according to thecusomer'sorder, or astheMissssppi BankersAssodiation
would haveit, "sImply an amslength contractud rdationship.”  ThisCourt hashdd thet to bedigiblefor
damages in breach of contract cases, a plaintiff must show that the breach resulted from an intentiond
wrong or that the defendant acted with mdice or grossreckless disregard for the rights of others.
Paracelsus Health Care Corp. v. Willard, 754 So. 2d 437, 442 (1127) (Miss. 1999) (citing Am.
Funeral Assur. Co. v. Hubbs, 700 So.2d 283, 285 (Miss 1997)). Additiondly, "[p]unitive damages
may be imposed for breach of contract where such breech is atended by intentiona wrong, insult, abuse,
or such gross negligence as amounts to an independent tort.” Tideway Oil Programs, Inc. v. Serio,
431 So. 2d 454, 465-66 (Miss. 1983).

127.  Wiseand her daughter dlege that Vdley Bank'shbranch manager informed them thet the bank had
avideotape that would show Wise withdrew the $1,500 in question on January 23, 1997. Thetwo dso
dlege that the branch manager told them he could show them the videotape in three days time if they
requested. Wise tedtified that she was later informed by the branch manager that the videotape had been

destroyed. Apparently, pursuant to Vdley Bank's palicy, the videotape for thet dete was destroyed prior
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to Wisgsdiscovery of themoney missing from her acoount. Thebranch manager denieshaving medethose
datements to Wise and her daughter.

128. Asthis Court has dated, "[i]ssues of fact sufficient to require denid of a mation for summary
judgment obvioudy are present where one party Svearsto oneversion of the matter and another saysthe
opposite.” City of Jackson v. Sutton, 797 So. 2d 977, 979 (Miss 2001). Uponamoation for summary
judgment, theevidenceisviewed "inthelight mos favorableto the party againgt whom themation hasbeen
mede” 1d. Since Vdley Bank was the moving party, the Court of Appeds correctly afforded Wisethe
benefit of the doubt in determining whether agenuineissue of meterid fact existed for the jury to decide.
129. "Thejury should be dlowed to congder theissue of punitive damagesif thetrid judge determined
under the totdity of the drcumdances and in light of defendant's aggregate conduct, thet a reasonable,
hypothetical juror could have identified @ther mdice or gross disregard to the rights of others”
Paracelsus Health Care Corp. v. Willard, 754 So. 2d a 442 (1120). The Court of Appeasopined
that if Wisgsgatementsaretaken astrue, then the manager'ssatementsregarding thevideo recording take
on the gppearance of an intentiond, materid misrepresentation and indicate thet Valey Bank did not act
in good faith throughout the course of itsinvegtigetion, and | agree.

130.  Because| would &firm the Court of Appedls judgment, | dissent.

EASLEY, J., JOINSTHISOPINION.
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