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MCMILLIN, CJ.,FOR THE COURT:

1. Edwin Eugene Pipkinswas convicted inthe Circuit Court of George County of two counts of drug-

related crimind activity. Thechargeswerefor () possession of acontrolled substance and (b) possession

of precursor chemicals with the intent to manufacture a controlled substance. He has appeded his



convictionsto this Court and presentsthreeissuesfor consderation. Wehave, for purposesof thisopinion,
rearranged the order in which the issues will be considered. First, he contends that the State' s evidence
of guilt wasinsufficient asameatter of law to support thejury’ sverdicts of guilty. Second, he contendsthat
thetrial court erred by permitting the State, in cross-examination, to raise matters concerning other bad acts
for the sole purpose of prgjudicing Pipkinsin the eyes of thejury. Findly, Pipkins suggeststhat, evenif the
verdicts of guilty are upheld, heis entitled to alesser sentence because, when the severity of his sentence
is compared to tha of his co-indictee who pled guilty, it is evident that he was punished srictly for
exercidng his conditutiond right to trid by jury. We find nothing in the matters raised in this gpped to
convince us that thereisabadsin law to reverse Pipkins's conviction or set asde his sentence. For that
reason, we affirm the verdicts of the jury and the ensuing judgment of sentence entered by the tria court.

l.
Facts

12. Law enforcement officers answering a domestic disturbance call a a mobile home leased by
Fipkins and his girlfriend, Debra Tyler, arrived at the location and found no one there. However, the
officers observed in plain view a bag containing a substance that was believed by the officers to be a
chemica used in the manufacture of illegd methamphetamine. Other officers working in narcotics law
enforcement were summoned to the scene. Shortly theresfter, Tyler returned to the mobile home and
consented to a search of the premises. A quantity of chemicas and other pargphernaia commonly
associated with illegad methamphetamine manufacturing operations were discovered and seized along with
aquantity of methamphetamine. Theinvestigation reveded that thetrailer had been leased jointly to Pipkins

and Tyler and that the deposit for dectric utilities furnished to the location was made in Pipkins' s name.



13. Evidence placing Pipkins at thetrailer in close proximity to the time officers arrived was disputed.
One reasonableinterpretation of the evidence presented wasthat the domestic disturbancereported to law
enforcement had occurred shortly before officers arrived and that Pipkins had remained on the property
after Tyler had left. The defense presented evidence tending to show that the reported disturbance had
occurred severd daysearlier and that the officers had smply been subgstantidly latein effortsto investigate
the nature of the disturbance.

.
The Sufficiency of the Evidence

14. Fipkins dleges that the trid court erred in denying his INOV motion on the ground that the
evidence was insufficient, as a matter of law, to support aguilty verdict. The Stat€' s case againgt Pipkins
depended upon the theory that Pipkins was in congtructive possession of the various items discovered on
the premises based on his occupancy of the property as his primary resdence. His defense consisted
essentidly of the contention that he had vacated the premises three or four days before the various items
were discovered so that he was no longer in control of the premises, thereby defesting any contention that
he wasin congtructive possession of itemson the property. Additiondly, heargued that, snceheand Tyler
were joint occupants of the property, his possession was not exclusive and, therefore, he could not be
conclusively shown to be in congtructive possession of the various materias charged in the indictment.

5.  Anissueof thisnature requiresthis Court to review al of the admissible evidence presented et trid,
viewing it in the light most favorable to upholding the jury verdict. Gleeton v. State, 716 So.2d 1083
(T114) (Miss. 1998) (overruled on other grounds by Miss. Transp. Comm' nv. McLemore, 2001-CA-

01039-SCT (Miss. Oct. 16, 2003)). Wemust assumethat thejury drew al reasonable inferencesin favor



of guilt that werelegdly and logicaly warranted. If we are stisfied that, viewing the evidencein thet light,
therewas proof of the essentid eements of the crime, we are charged by law to permit the verdict to stand.
T6. Therewas no evidence showing that Pipkinswasin actud possession of thedrug-related materids.
Rather, they were discovered on the premises of aresidentia property shown by the proof to have been
occupied by Pipkinsas his principd domicile, dong with hisfemae companion, Tyler. "A presumption of
condructive possession arises against the owner of premises upon which contraband is found.”
Cunningham v. State, 583 So0.2d 960, 962 (Miss.1991). It was certainly within Pipkins' s power to
present evidence that would tend to overcome the presumption, but our review of the record revedsonly
his contention that he had been gone from the property for severa days prior to the discovery of the
contraband. There was disputed evidence on this point with some of the evidence tending to indicate that
the domestic disturbance that initidly led to the appearance of law enforcement officers had, in fact,
occurred just ashort time prior to their arriva, rather than the severd days dleged by the defense. In Al
events, the State’' s proof showed that the property had been rented in Pipkins s name and that the account
for utilitieswasin hisname. Thejury, and not thetria court or an gppellate court, is charged with resolving
disputed factual issues. Jackson v. State, 845 So0.2d 727 (112) (Miss. Ct. App. 2003). Thejury heard
al the evidence and was plainly satisfied that the circumstances of the case pointed toward the conclusion
that Pipkins was the person primarily in control of the premises and, thus, in possession of any property
discovered on that property, absent some plaus ble explanation tending to show otherwise. Wedo not find
the defendant’ s contention that he had voluntarily abandoned the property as his principa residence afew
days before the discovery of the contraband to be so compelling as to require a determination that the
State's congtructive possession case falled as a matter of law. Even if the jury accepted the time line

offered by the defendant, there was no factua basisto support atheory that the contraband materid had



been hatily assembled on the spur of the moment after Fipkins s unanticipated and sudden departure from
the resdence. We declineto disturb the jury’s verdict after conducting our own review of the evidence.

I11.
Evidence of Other Bad Acts

17. During the State’ scrossexamination of Pipkins, the prosecuting atorney engagedin afairly lengthy
inquiry into whether Pipkins had telephoned his co-defendant, Tyler, the night before she was scheduled
to tedtify and attempted to intimidate or otherwise improperly influence her tesimony. Pipkins admitted
to having talked to Tyler on the telephone but denied any attempt to have her dter her testimony. Thisline
of interrogation was permitted by the tria court over defense counsd’s timely objection.  The State
thereafter made no effort to show the nature of the telephone conversation by other evidence.

118. On apped, Pipkins suggests that this was a violation of the prohibition againgt evidence of other
crimesor bad actsfound in Mississippi Rule of Evidence 404(b). We disagreethat this suggestion of error
properly frames the issue since there was no evidence of prior bad acts or crimes presented. The State
certainly suggested certain improper conduct on the part of Pipkins through its questioning, but Pipkins
denied any such behavior at every opportunity. A gquestion posed by an attorney participating in the tria
is not evidence, even though it may give rise to an inference that such evidence exigts.

T9. The actud issue does not involve the admissibility of evidence of this nature. The State was
surprised by the nature of Tyler's testimony, which represented a significant departure from her earlier
statements given to law enforcement. Under that circumstance, the State was entitled to explore the
believability of her in-court testimony by presenting evidence by which the jury could better assess her

credibility. Oneway to do so was to present evidence relating to any bias, prejudice, or interest of Tyler.



M.R.E. 618. Evidence that the defendant had, through threats of suicide by Pipkins and related attempts
by him to manipulate Tyler' stestimony, would plainly have demongrated potentid bias on her part.

910. The problem presented is, thus, not the nature of the examination, but whether the State had a
legitimatebasi sto suggest that such attemptstoinfluence Tyler’ stestimony actualy occurred Ssnce Pipkins' s
own responses — beyond his admission to the phone conversation itsalf — offered no supporting evidence
and the State did not follow up by cdling other witnesses to show the basis for the inquiries. We dedl,
therefore, not with an evidentiary question but a question of possible prosecutoria misconduct for asking
inflammatory questions without a good-faith basisin fact for doing so.

11. Wedeclinetoreverse Pipkins sconviction on the ground of prosecutoriad misconduct. Wedo not
think that the questioning, followed by Pipkins's firm denids of any improper activity, was s0 highly
inflammeatory and prejudicid to the defense as to affect the fundamentd fairness of thetrid. Whilewe are
satisfied thet it would have been preferable for the trial court to have obtained some assurance that there
was a credible foundation for the State' s inquiry, we do not find a reasonable basis to conclude that the
State smply manufactured thedlegationsout of thinair for thesnister purpose of prgudicing the defendant
inthe jurors eyeswith false accusations.

V.
Disparate Sentences

112.  Tyler, Fipkins sfemaecompanion and co-indictee, pled guilty and was ultimately sentenced to one
year under house arrest. Pipkins, after his conviction, was sentenced to twenty-five years in the custody
of the Missssppi Department of Corrections. On gpped, he contends that the disparity in the sentences
demondtrates that he was being punished, not for his guilt of the charged crimes, but for refusing to plead

guilty and, insteed, exercising his congtitutiond right to atria by jury. The Missssppi Supreme Court has



sad that such digparity in sentencing raises an issue of impropriety that must be resolved by on-the-record
findings by thetrid court explaining the reasoning behind the sentences. E.g., McGilvery v. Sate, 497
S0.2d 67 (Miss. 1986).

113. Inthis case, there was origindly no such explanation appearing on the record. This Court
remanded for further findings of fact by thetria court ontheissue. Thosefindingshave now beenfiled with
the Court and the parties have been offered the opportunity to file supplementd briefs on the issues of law
and fact raised by the trid court’ s findings.

14. The trid court, having heard dl of the evidence, was of the opinion that Pipkins was the driving
force behind the drug-related activitiesand that Tyler participated, at least in part, just to support her own
need for narcotics. The court further noted the marked disparity in ages of the two defendants, Pipkins
being forty-five and Tyler being thirty-five, as tending to indicate that Fipkins was principaly responsble
for the operation. The court observed that Tyler had cooperated with law enforcement officidson theday
of her arrest and had since voluntarily completed a drug rehabilitation program. The court found Tyler’'s
efforts to end the dominance of drug-related activitiesin her life to be sncere and genuine.

115.  Wefind ample support in the record for thetrid court'sfindings reied upon to explain the marked
disparity in the two sentences. We are not persuaded, in the face of the logical and well-thought-out
reasoning of the court, that the court was unduly harsh in sentencing Pipkins based on his refusd to enter
apleaof guilty. We, therefore, decline to disturb the sentence imposed on Pipkins after his conviction a
the hands of thejury.

116. THE JUDGMENT OF THE CIRCUIT COURT OF GEORGE COUNTY OF
CONVICTION OF POSSESSION OF A CONTROLLED SUBSTANCE AND SENTENCE OF
TEN YEARS, AND POSSESSION OF A PRECURSOR DRUG OR CHEMICAL AND

SENTENCE OF TWENTY-FIVE YEARS, SAID SENTENCESTO RUN CONCURRENTLY,
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AND



ORDER TO PAY $10,000 FINE ON EACH COUNT, ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO GEORGE COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



