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MCMILLIN, CJ.,FOR THE COURT:

1. James L ester was convicted of murder by a Tunica County Circuit Court jury in the shooting desth
of hisfriend, Roger Marple. Lester has gppeded the conviction. In his appedl, he raises two issues for
congderation. First, he contends that the evidence was insufficient as a matter of law to sustain amurder
conviction. Rather, he argues, the only two possible verdicts based on the evidence were acquittal on the

basis of self-defenseor guilty of mandaughter for usng excessveforcein the exercise of hisright to defend



his home againg a trespasser.  Alternatively, he daims that the trid court committed reversible error in
denying two proposed defense instructions the purpose of which were to fully acquaint the jury with the
goplicable legd principles pertaining to one sright to defend his home place. We find no reversible error
and affirm Lester’ s conviction.

l.
Facts

12. The State presented evidence that would support the following version of events. Lester and
Marple and Marple€ swifedroveinto the parking lot of abeer tavern when they were accosted by Lester’s
wife and grown daughter who pulled into the parking lot behind them. After an exchange of unpleasantries,
Legter drove to hishome, followed by hiswife and daughter, and went to bed. Shortly thereafter, Marple
arived at the home and was admitted by Lester's wife. Marpl€'s purpose was to apologize to Mrs.
Lester. Lester was awakened and went into the room armed with a pistol. He became agitated and
threatened to kill the people in the room, including his daughter, as well as himsdf. Marple then began
attempts to calm Lester down from his agitated state but Lester would not be calmed and began ordering
Marple to leave the premises. At that point, Lester’s daughter left the home after Marple stood between
her and her father asLester pointed the pistol at hisdaughter. Asthe daughter left the home, she continued
to hear Lester order Marple, in profane terms, to leavethe home. Then she heard the report of two pistol
shots, after which Lester walked from the house with the pistal in hishand and sad, “I killed the so.b.”

113. Lester, in hisdefense, testified that Marple had physically atacked him, knocking him to the floor,
and threatened to “cut hisg.d. gutsout.” He said Marple refused his repeated demands to remove himself
from the premises, and it was at that point that Lester shot Marple to protect himsalf from further

anticipated physical assault from Marple.



14. The jury was ingtructed on the crimes of murder and heat of passon mandaughter. The jury was
further ingtructed on the gpplicable law regarding sdlf-defense and the right of an individud to protect his
home from unauthorized trespassers. After ddiberation, the jury returned a verdict of guilty of murder.

.
Sufficiency of the Evidence

5. Lester dlaimsthat the proof isuncontradicted that, prior tofiring thefata shotsinto Marple sbody,
Lester had repeatedly ordered Marpleto leave the premises. Thus, a worst, he contends, he could only
have been guilty of mandaughter based on the theory that he used excessive force to repel an unwanted
trespasser.

T6. In ng the merits of Lester’sargument, we are, by long-established precedent, obligated to
view the evidencein the light most favorable to upholding thejury’ sverdict. Pearsonv. State, 428 So.2d
1361, 1364 (Miss. 1983). Viewed in that light, the evidence discloses a Situation where Marple arrived
at Lester’ shome and was voluntarily admitted asaguest by Lester’ swife. Lester’s subsequent behavior,
that included verbd threetsto kill hisfamily members, to kill Marple, and then to kill himself, accompanied
by the brandishing of a firearm, commenced immediately upon Lester’s entering the room with Marple.
Marple' s subsequent effortsto cam his agitated friend and even to stand between Lester and L ester'sown
daughter to protect her from her father’s threats would not appear to place him in the class of an
unauthorized trespasser despite Lester’ s repeated demands that he leave the property.

17. Generdly, it is for the jury — after having heard the evidence and received the appropriate
ingructions on the law — to make the determination as to the grade of homicide. Jackson v. State, 740
$0.2d 832 (18) (Miss. 1999). The jury was instructed both as to the crime of mandaughter and murder

and gpparently concluded that Lester’s behavior, including coming into the room armed with a deadly



wegpon, together with the absence of any evidence of asudden provocation of sufficient impact to invoke
congderations of an act donein the heat of passion, demonstrated that Lester acted with deliberate design
infiring not one, but two, fatal shotsinto the body of hisunarmed victim. Wefind that, viewing theevidence
in the light most favorable to upholding the conviction, there is enough proof to uphold that determination
by the jury.

I1.
Jury Ingtructions

118. Lester complains that the trid court erred in denying hisrequested ingtructions numbered D-1 and
D-5. However, the record shows that defense counsel consented to the withdrawd of D-5 when it was
agreed that the elements of that instruction had been adequately covered in other instructions aready
marked to be given to the jury. That leaves uswith only the refused ingtruction D-1 to consider.
T9. Lester’ sargument regarding refused ingructions, initsentirety, conssts of the assertion that, “[t]he
lower Court failed to adequately protect or submit to thejury defendant’ srights of self-defenseand defense
of habitation.” Instruction D-1 as proposed by the defense read as follows:
Every occupant of ahouseisjudtified in taking the life of another in defense of his
habitationwhereit isactually or gpparently necessary to do so in order to repel an assault
or attempted persond violence on his person from such other.
In order that a homicide may be judtifiable as in defense of habitation, it is not
essentid that there be a peril of death or great bodily harm, as any violent attempt to
assault or offer persond violence to a homeowner justifies defense of his habitation.
110. Thetrid court refused that ingtruction upon reaching the conclusion that the pertinent issues raised
inthe ingtruction had been adequately covered in other ingtructions, specificaly Instructions D-2 and D-4.

We quote the two ingtructions in full:

D-2



When aperson isin hisown home, where he has aright to be, then he hasaright
to exclude outsiderstherefrom and to use reasonabl e force necessary to g ect him or them
therefrom.
D-4
Where avigtor isordered by the occupant of ahouse to leave said house, but he

fails or refuses o to do, then the occupant may dea with him asawilful trespasser. No

vigtor is authorized to remain on the premises after being ordered by the occupant to

leave.
11. The law regarding defense of habitation is not such that a mere trespasser, having been once
warned to vacate the premises, may theresfter be killed by the premises’ owner with impunity if hefailsto
leave the property soon enough to satisfy the desires of the owner. The law contemplates, rather, that
deadly force may only be employed to repel a trespasser who demonstrates the apparent purpose of
assaulting or offering violence to an occupant or committing some other crime on the premises. Bowen v.
Sate, 164 Miss. 225, 227, 144 So. 230, 232 (1932). Insofar asthe defense contempl ates the prospect
of physicd violence againg the premises owner or some other occupant, the defense invokes many of the
same consderations as that of pure salf-defense, the principa distinction apparently being that the threet
of serious bodily injury need not be as imminent in defense of habitation as in a case of individud sdf-
defense. Thus, if it gppears reasonable for the occupant to conclude that the ultimate purpose of the
trespasser is to inflict such harm, then, because of the law’s recognition of the sanctity of one's own
residence, deadly force may be employed to end the potentia danger a a stage before the actua threat
becomesimmediate. Id.
12. Thedefenseisentitled to an ingruction covering itstheory of the case so long asthereis evidence
inthe record that would support that theory without regard to the probative vaue of that evidence so long

asit ismore than amere scintillaof proof. E.g., McGee v. State, 820 So.2d 700 (19) (Miss. Ct. App.

2000). However, inthis case, the only evidence dedling with Lester’ s use of force against Marple came



from Lester’s own testimony. In that testimony, he related that Marple had already assaulted him by
knocking him to the floor with what Lester described as afootbdl tackle, and that Marple was advancing
toward Lester lying on the floor, voicing the threet that, “1’m going to cut your g.d. guts out, you s.0.b.”
According to Lester, it was only at that point that, as he tried to rise from the floor, hefirst fired awarning
shot into the floor and, when that falled to hdt Marple' s advance, fired two more shots, both of which
struck Marple and led to his death.

113. Inadditiontotheingructionsregarding theright of anindividua to repel trespassersfrom hishome,
Lester was given a sandard self-defense indruction. In view of Lester’s testimony — the only evidence
tending to show any judtification for hisact of shooting Marple twice with adeadly wegpon —we are of the
opinionthat the aleged assault by Marple againgt Lester had, by the defendant’ s own testimony, advanced
to astage where the distinction between using deadly force in defense of habitation and using deadly force
in sdf-defense no longer had any particular rlevance to the jury’ s understanding of the law.

114. Hadthejury chosento believe Lester’ sverson of events, it isevident that an acquitta would have
been a proper verdict for ajury following the ingtructions given by the court. Thereisa presumption that
the jury fallowsthe court’s indructions. Edwards v. State, 413 So.2d 1007, 1010 (Miss. 1982). By
returning averdict of guilty, it ssemsevident that the jury chose not to believe Lester’ sverson and, instead,
decided that Lester had purposdly shot Marple to death under circumstances where Marple had neither
threatened nor otherwise indicated that he was bent on assaulting Lester or committing any other crime
withinthe confines of Lester’ sresidence, but where Marplewas, instead, merdly attempting to calm Lester
and end Lester's thrests to kill himsalf and others. In that circumstance, we do not think that the law

relating to defense of habitation offered a less redtrictive means than self-defense for Lester to judtify his



actions in ending Marple's life, since the jury was adequately ingtructed on sdf-defense, we do not
conclude that the trid court erred in refusing requested instruction numbered D-1.

115. THE JUDGMENT OF THE CIRCUIT COURT OF TUNICA COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, SAID SENTENCE TO RUN
CONSECUTIVELY TO ANY AND ALL SENTENCES PREVIOUSLY IMPOSED, IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO TUNICA COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



