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IRVING, J., FOR THE COURT:
1. Christopher Lancaster was convicted of capita murder by ajury in the Circuit Court of Simpson
County and sentenced to lifewithout the poss bility of parolein the Mississppi Department of Corrections.
Fedling aggrieved by this decison, Lancaster presents the following four issues on gpped: (1) whether the
indictment isvoid because it falls to set forth the essentid dements of the underlying offense of burglary

and/or assault, (2) whether the tria court improperly granted instruction numbers S-4 and S-5A, (3)



whether the trid court erred in failing to grant an ingtruction to the jury that both Allison and Christopher
Lancaster were the parents of Christopher Lancaster, Jr. and neither had the right to kegp him from the
other, and (4) whether the charge of capital murder in this case violates the federadl and state congtitutiona
prohibitions againg excessve punishments.

12. Ascertaining no error, we afirm.

FACTS

113. On May 29, 1999, Christopher Lancaster obtained aride from Jackson, Mississppi to Smpson
County in search of his wife, Allison Lancaster, and his toddler son, Christopher, J. Upon obtaining
directionsto his mother-in-law’ s traller home, he drove to the home and abruptly entered the home. A
struggle ensued wherein Allison shot Christopher.  Upon grabbing the child while Christopher was
temporarily disabled, Allison exited the home and ran toward aneighbor’ shouse. Before she reached her

degtination, Christopher caught up with her, snatched the child from her ams, and shot her multipletimes.

14. Lancaster was indicted for, and convicted of, capital murder. His motion for aJNQOV or, in the
dternative, anew triad was denied, leading to this appedl.
ANALY SIS AND DISCUSSION OF THE ISSUES
1. Sufficiency of the Indictment
15. The pertinent part of the indictment charging Lancaster dleged that he engaged in the following:

[Thet] on or about the 29th day of May, A. D., 1999, [Lancaster] did then and there
willfully, unlawfully and fdonioudy with or without any design to effect deeth, kill Allison
Lancaster whilein the commisson of the crime of burglary as set forth by Section 97-17-
33 of the Mississippi Code of 1972, annotated, in that on or about May 29, 1999 in
Simpson County, Missssippi, Chris Lancagter did willfully, unlawfully, felonioudy and
burglarioudy bresk and enter atrailer belonging to Rusty May and inwhich trailer vauable
things were kept for use, said Chris Lancaster having the intent to commit an assault



therein, inviolation of Section 97-3-19(2) (€) of the Mississppi Code of 1972, annotated,
asamended. . ..

T6. Lancaster first asserts that the indictment fails to make clear whether the predicate offense,
burglary, involves larceny or an assault.

7.  Wefind nomeritin Lancaster’ sargument. Theindictment plainly statesthat L ancaster was charged
with killing Allison “while in the commission of the crime of burglary as set forth by section 97-17-33 of
the Missssippi Code of 1972.” Thislanguage unequivocaly expresses that Lancaster was charged with
murder while engaged in the underlying crime of burglary. Moreover, the language of “intent to commit an
assault therein” specificaly satisfies the “intent to commit a crime” dement of burglary.  While the
indictment includes the language of “in which trailer vauable things were kept for use” this language is
superfluous, as nothing in the indictment hints that Lancaster sole anything from the trailer of Rusty May.
The said language specifically describes the trailer which was broken and entered into and in no way

modifies“theintent to commit acrime’ language of theindictment which isreflective of the burglary Satute.

118. Lancaster secondly argues that the indictment fails to set out the eements of burglary. He firgt
acknowledges that his indictment charges that he broke and entered into the trailer home with the “intent
to commit an assault.” However, he explainsthat thislanguageisinsufficient to charge an underlying crime
for the burglary because, as opposed to such crimes as Smple assault or aggravated assault, thereisno
such crime as an “assault.” Lancaster states that since a burglary indictment requires a bresking and

entering with “intent to commit acrime,” the indictment fails to charge capital murder during the course of

aburglary.



T9. The indictment must be a plain, concise and definite written statement of the essentid facts
condituting the offense charged and shdl fully notify the defendant of the nature and cauise of the accusation
agang him. Petersonv. State, 671 So. 2d 647, 653-54 (Miss. 1996); URCCC 7.06. Generally, whether
an indictment in the language of the Statute is sufficient, or whether other words or acts are necessary to
properly charge the commission of acrime is dependent upon the nature of the offense and the terms in
whichit is described by the statute. Jonesv. Sate, 856 So. 2d 285, 289 (12) (Miss. 2003). If the
statute fully and clearly defines the offense, the language of the satute is sufficient to provide notice of the
crime charged. Id. (ating Johnson v. State, 475 So. 2d 1136, 1139 (Miss. 1985)).

110. We find that Lancaster’s contention is wholly without merit. The language of the indictment
explicitly mirrors the burglary statute of Mississippi Code Annotated section 97-17-33', as it States,
“(Lancaster) did willfully, unlawfully, felonioudy and burglarioudly bregk and enter atrailer . . . having the
intent to commit an assault therein.” Moreover, the language of “intent to commit assault” has been held
to be valid in an indictment to depict the predicate crime for burglary. See Booker v. State, 716 So. 2d
1064, 1068 (112) (Miss. 1998) (Indictment which charged defendant with burglary with the intent to

commit assault provided sufficient notice of the charges againgt him.).

! Mississippi Code Annotated section 97-17-33 (Rev. 2000) states:

(2) Every person who shall be convicted of breaking and entering, in the day or night, any
shop, store, booth, tent, warehouse, or other building or private room or office therein, water vessd,
commercial or pleasure craft, ship, steamboat, flatboat, railroad car, automobile, truck or trailer in
which any goods, merchandise, equipment or valuable thing shal be kept for use, sde, depost, or
transportation, with intent to stedl therein, or to commit any felony, or who shall be convicted of
bresking and entering in the day or night time, any building within the curtilage of a dwelling house, not
joined to, immediately connected with or forming a part thereof, shal be guilty of burglary, and
imprisoned in the penitentiary not more than seven (7) years. (emphasis added).
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111.  Findly, Lancaster assarts that hisindictment failed to set forth the essentid eements of the crime
of assault. He explains that it did not indicate what sort of assault, what degree of bodily injury or the
intended victim of said assault. According to Booker:

The rule is wdl established, however, that even though in burglary and Statutory

housebreaking the intent, as defined by the law, is smply to commit a felony, it is not

auffident for the indictment to use these generd words, the particular felony intended must

be specified. The dlegation of the ulterior felony intended need not, however, be set out

asfully and specificaly as would berequired in anindictment for the actua commission of

that felony. It is ordinarily sufficient to state the intended offense generdly, as by dleging

an intent to stedl, or commit the crime of larceny, rape or arson.
Booker, 716 So. 2d 1064, 1068 (1112) (citing 13 Am. Jur. 2d Burglary 8 36 (1964)). We, therefore, find
that it was not necessary for the State to supply the eements of assault, as it was used as the underlying
intent crime of burglary. Moreover, we find, that in the case sub judice, Lancaster was sufficiently
informed of the underlying felony and the essentid facts condtituting the offense of capital murder.

2. Jury Instructions S4 and S-5A
f12. Lancaster arguesthat the court improperly granted jury ingtructions S-4 and S-5A. He explains
that the ingtructions dlowed the State to try him on both capital murder, smple murder, and mandaughter.
He further assarts that the State lacked a * cohesive theory” in its prosecution. According to Lancaster,
there was no way to fashion a defense as he was denied the ability to defend himsdif.
113.  WeseenomeritinLancaster’ scontentions. Jury ingtructionsS-4 and S-5A only concerned smple
murder and the obligation of the jury, if the evidence so supported, to find Lancaster guilty of smple
murder. ThisCourt fallsto see how thetrid court’ sgranting of thisjury ingtruction obstructed Lancaster’s
abilityto prepare hisdefense. 1t wasthe purpose of theindictment to give noticeto Lancaster of the charge

agang him, and, as we have dready determined, the indictment in the case sub judice was sufficient to

achievethat purpose. We, therefore, see no pregjudice againgt Lancaster in this regard.



3. Parental Instruction

14. Lancadter assartsthat thetrid court erred when it failed to grant an ingtruction to the jury that both
Allisonand Christopher werethe parents of Junior and that neither had theright to keep him from the other.
He explains that the jury could have easily Iabored under the misapprenension that it was improper for
Christopher to seek out his child. He proclaims that such an ingtruction is consgstent with the law and that
the denid of thisingruction denied him the right to present his defense.

M15. Wefind no meritin Lancaster’ scontention onthisissue. Theevidencedemongtratesthat Lancaster
proposed thisimpromptu parental ingtruction during areview of jury indructions by both counse and the
judge. Uponthetrid judge sdenid of his proposd, Lancaster immediately retorted, “ Judge | do suggest
for the record there is a statute to the effect that both parents are considered equa guardians of the child.”
While making this assertion, Lancaster presented no specific authority to support his proposd then, and
does not now, give legd support for his argument of the necessity for the ingtruction.

116. Moreover, wedsodo not find, nor doesLancaster explain how, thedenid of thisingruction denied
him theright to present hisdefense. This case did not involve a question of whether Lancaster had aright
to possession of the child, but involved whether Lancaster committed capitd murder while breaking and
entering atrailer that did not belong to him. Moreover, evenif Lancaster had aright to the child, any such

right would not have carried with it aright to break and enter the trailer and murder the child's mother.

4. Charge of Capital Murder as Violative of Prohibition Against Excessive Punishment
f17. Lancaster next argues that the charge of capitd murder in this case violates the federd and state
congtitutiond prohibitions againgt excessive punishment. While Lancaster cites Furman v. Georgia, 408

U.S. 238 (1972) and Godfrey v. Georgia, 446 U.S. 420 (1980), as supporting legd authority for this



proposition, wefind nothing in those casesto support Lancaster’ sarguments. Moreover, Lancaster brings
forth thisissue for the first time in his gppedl. Anissue not raised before the trid court may not be raised
for the first time on gpped. Cole ex rel. Cole v. Buckner, 819 So. 2d 527, 530 (19) (Miss. 2002).
118.  Thejudgment of thetria court is affirmed in dl respects.

119. THE JUDGMENT OF THE CIRCUIT COURT OF SIMPSON COUNTY OF
CONVICTION OF CAPITAL MURDER AND SENTENCE OF LIFEWITHOUT PAROLEIN

THECUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO SIMPSON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



