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BEFORE MCMILLIN, CJ., BRIDGES, IRVING, AND MYERS, JJ.

BRIDGES, J., FOR THE COURT:
1. Frank Hebert was indicted by the grand jury of Lincoln County on the charge of sexud bettery in
violation of Missssppi Code Annotated section 97-3-95. Frank was convicted and sentenced to serve
aterm of ninety-three yearsin the Missssppi Department of Corrections. Frank filed amotion for post-
conviction relief which the circuit judge denied for faling to alege with specificity and detail any asserted

errors of Mary's attorney which would result in anineffective asssance of counsd clam, and for failingto



alege with specificity and detail any cause or prejudice which would result in any other clam under the
Post-Conviction Relief Act. Frank now appealsto thisCourt.! Frank'sissues stated in hisbrief arelisted
below verbatim.

STATEMENT OF THE ISSUES

. WHETHER LOWER COURT ERRORED ([sic] IN DENYING THE APPELLANTS DUE
PROCESS OF THE LAW.

Il. WHETHER COURT ERRORED [sic] IN DENY ING EFFECTIVE ASSISTANCE OF COUNSEL
TO CO-APPELLANT AT PRE-TRIAL PROCEEDINGS AND PLEA HEARING.

I1l. WHETHER COURT ERRORED [sic] IN DENYING APPELLANT EFFECTIVE COUNSEL
AND WAS COUNSEL INEFFECTIVE AT PRE-TRIAL PROCEEDINGS AND HEARING.

FACTS
12. Frank'sindictment contained devenindividua countscharging him with sexud battery, gratification
of lugt, explaitation of achild, and conspiracy. Frank entered pleas of guilty on November 28, 2001, and
folowing the plea hearing, the circuit judge sentenced and fined Frank. On December 17, 2002,
gpproximately thirteen monthsfollowing his pleaof guilty, Frank filed his motion for pogt-conviction relief.
The motion claimed issues of ineffective assistance of counsdl and involuntary plea. On January 11, 2003,
Frank's motion for post-conviction relief was summarily denied as manifestly without merit. Frank now

appedls to this Court.?

1 Appdllant makes reference in severd parts of his brief to a co-appellant. We assume heis
referring to Mary Hebert; however, Mary has not perfected any appeal nor has she filed any appellate
brief. Therefore, this Court will make no findings or opinions with respect to Mary Hebert. Since
Frank is unauthorized to represent Mary as her attorney and since Mary has not persondly filed any
briefs or other evidence of gpped, he may not include her in his request for relief.

2 Although Frank's issues concern due process and ineffective assistance of counsd, his brief
aso contained language concerning involuntary plea and the denid of an evidentiary hearing by the
circuit court. While this opinion centers around Frank's main issuesit dso briefly addresses the
voluntariness of the plea and aso the denid of ahearing (to cover dl bases).
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ANALYSIS

. WHETHER LOWER COURT ERRORED [sic] IN DENYING THE APPELLANTS DUE
PROCESS OF THE LAW.

113. Frank assigns as one of his issues that he was denied due process "of the law." He does not
discuss due process nor does heindicate in hisbrief how his due process rights were violated. Since we
have no basis for discussion of ether case law or argument, it isimpossble for us to address this matter.

Il. WHETHER COURT ERRORED [sic] IN DENY ING EFFECTIVE ASSISTANCE OF COUNSEL
TO CO-APPELLANT AT PRE-TRIAL PROCEEDINGS AND PLEA HEARING.

I1l. WHETHER COURT ERRORED [sic] IN DENYING APPELLANT EFFECTIVE COUNSEL
AND WAS COUNSEL INEFFECTIVE AT PRE-TRIAL PROCEEDINGS AND HEARING.

4.  Another assgnment of error made by Frank is that he received ineffective assstance of counsd in
that defense counsel failed to perform an independent investigation of the evidence which the State dleged
to have had againgt Frank. Frank aso clamsthat he was "materialy misadvised asto the duration of his
sentence.”

5. In Burnett v. State, 831 So. 2d 1216, 1220 (1117) (Miss. Ct. App. 2002), the Court states that
the judge'sfindings concluding the pleawas vaidly made and that counsd was effectivewill not be set asde
unlessthefindingsareclearly erroneous. The Supreme Court of the United Statesin the case of Strickland
v. Washington, 466 U.S. 668 (1984), clearly set the guidelinesfor judicia determination of casesinvolving
effective or ineffective assstance of counsd.

T6. There are two components that Frank must prove in order for his clam of ineffective assstance
of counsd to prevail and require reversal of his conviction. First, he must show that his "counsd's
performance was deficient.” Strickland, 466 U.S. a 687. Second, he must show that the "deficient

performance prejudiced the defense.” 1d. This requires a showing that "counsdl’s errors were so serious



as to deprive the defendant of afarr trid, atrid whose result isreliable” 1d. In regards to this second
prong, Frank must show that thereisa"reasonable probability that, but for counsd'sunprofessiond errors,
the result of the proceeding would have been different.” Strickland, 466 U.S. at 694; see Leatherwood
v. State, 473 So. 2d 964, 968 (Miss. 1985); Sringer v. State, 454 So. 2d 468, 477 (Miss. 1984).
Frank must prove both of these dements in order to succeed on his clam. Id. Each case should be
decided based on the totality of the circumstances, thet is, by looking to the evidencein the entire record.
McQuarter v. Sate, 574 So. 2d 685, 687 (Miss. 1990); Sringer, 454 So. 2d a 476. The standard of
performance used iswhether counsdl provided "reasonably effective assstance.” Leatherwood, 473 So.
2d at 968. "Thereisa strong presumption that counsdl's conduct is within the wide range of reasonable
professond conduct.” 1d. a 969. Should we find that Frank's counsel was ineffective, the gppropriate
remedy isremand for anew trid. Moody v. Sate, 644 So. 2d 451, 456 (Miss. 1994).

17. After reviewing the record, the following was found: First, Frank sgned the "Know Y our Rights
Before Pleading” form under the trustworthiness of an oath under the pain and pendty of perjury, which
reflects that he understood he was not digible for probation inthewake of hisplea. Second, the transcript
of the plea-qudification hearing reflectsthe circuit judge waswell awvare of Frank's mental and drug related
problems. The circuit judge dated: "I order that you [Frank] get whatever psychiatric care that the
Depatment of Corrections has available for you . . .." Frank answered "no" when asked at the plea-
qudification hearing if @ther he was "under the influence of any drug or acohol or medicine or narcotic a
thistime"

18. Frank sgned a"Ptition to Enter Plea of Guilty" on November 27, 2001, which readsin pertinent

part, asfollows:.



| believethat my lawyer iscompetent and hasdonedl that anyone could do to counsel and
assis me, and | am fully satisfied with the advice and help he has given me.

T9. In addition to this, the record reflects the following discusson:

COURT: Has your attorney answered al your questions?

FRANK: Yes, gr.

COURT: Areyou satisfied with your attorney's representation?

FRANK: Yes, gr.
110.  Further, Frank complains about the lack of any pretrid investigation; however, hefaled to tell the
trid judge and hasfalled totdll this Court what factsin mitigation afurther investigation would havereveded
or uncovered. It follows that Frank has not demonstrated prejudice where, as here, he has not aleged
anything that would have lead to a different result.
f11.  Itisnoteworthy that Frank also dleges that he should have been afforded an evidentiary hearing
before the circuit judge. A trid court has considerable discretion in determining whether to grant an
evidentiary hearing. Meeksv. State, 781 So. 2d 109, 114 (114) (Miss. 2001). Not every motion for
post-convictionrdief filed inthetria court must be afforded afull adversarid hearing. Jonesv. State, 795
So. 2d 589, 590 (113) (Miss. Ct. App. 2001). A trid judge may disregard the assertions made by a post-
conviction movant where, as here, they are substantially contradicted by the court record of proceedings
that led up to the entry of ajudgment of guilt. White v. State, 818 So. 2d 369, 371 (14) (Miss. Ct. App.
2002).
f12.  This Court finds that the circuit court properly denied Frank's motion for post-conviction relief
targeting the effectiveness of counsd and narrowly discussing the voluntariness of hisplea, asbeing without

merit.



113. THEJUDGMENT OF THELINCOLNCOUNTY CIRCUIT COURT DENYING POST -
CONVICTION RELIEFISAFFIRMED. COSTSARE ASSESSED TO LINCOLN COUNTY.

MCMILLIN, CJ.,, KING, SOUTHWICK, P.JJ., THOMAS, LEE, IRVING, MYERS,
CHANDLER, AND GRIFFIS, JJ., CONCUR.



