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SOUTHWICK, PJ., FOR THE COURT:

1. Edward Holbrook, Jr. was convicted of atempting aburglary, arson, and amurder. On appeal
he dleges that his motion to suppress should have been granted, that venue was improper and that there
was error in finding him to be an habitud offender. We find no error and affirm.

12. Holbrook and hiswife Kathy Holbrook were divorced in October 2001. After the divorce, Mr.

Holbrook lived a Senatobia Lakes in Tate County, Missssippi. Hisformer wifemoved inwith her sgter,



Sandra Beard, and later moved into her own place in Batesville, Panola County, Mississppi. Ms.
Holbrook worked at her sster's store in Batesville.

13. Tony Watts became acquainted with Edward Holbrook through their work. Waitts dso lived in
Senatobia. At trid, Watts testified that Holbrook |eft anote for him at his home on November 16, 2001.
In response to the note, Watts and his wife Tammy went to Holbrook's home. Holbrook told hisvisitors
that he was divorced but that heloved hisformer wifeand wanted her back. He also stated that hisformer
wiféssgter wasto blamefor thedivorce. Holbrook explained that he wanted to "rob and burn” hisformer
gger-in-law SandraBeard'sstore. Whilethe storewas burning and attention was diverted, he then wanted
to burn Beard's home. Holbrook asked Mr. Waetts to help by driving him to Beard's home and store.
Holbrook showed Watts a spray container. He planned to use this container to spray the buildings with
gasoline before he lit them on fire.

14. The men then took Mrs. Watts home. Holbrook and Watts then drove to Panola County.
Holbrook pointed out the store that he wished to rob and burn. Holbrook then directed Watts to his ex-
wife'shome. He said that he was going to set Ms. Holbrook's car onfire and the fire would then spread
to her house. He said that his former wife would have to escape the fire through her bedroom window.
The two men then went to the Ster-in-law's home. Holbrook wanted to st fire to her home in order to
kill her. After thistour, the two men went back to Holbrook's home.

5. When Waitts returned to his own home at approximately 2:00 am., he told his wife what had
happened. Waits called the Federd Bureau of Investigation later that morning. The FBI ingtructed Watts
to notify locd authorities. Watts discussed Holbrook's plan with the Batesville Police Department. Watts

explained that Holbrook planned to commit the arson that night. The police equipped Watts with a body



wire. Once hewent back home, Wattsfound anotefrom Holbrook requesting Wattsto cometo hishome.
Waits notified police and then went to Holbrook's home.

96. After Wats arrived, Holbrook filled a sprayer with fuel and then tested it in hisyard. Holbrook
then put the sorayer and a black jug of gasoline in Wattss vehicle. The two left for Batesville. Asthey
were driving to Batesville, the fumes from the black jug became overwhedming. Holbrook threw the jug
out of the car. The men then came upon aroad block set up by the State Highway Petrol. The men went
through the road block and then on to Senatobia. As they approached the interstate highway, loca
authorities stopped and arrested both men. The arrest took placein Tate County prior to the pair'sarriva
in Panola County.

17. Waetts's description of the placein which the black jug had been thrown from the vehicleled to the
jug'srecovery. Taken from Waittss vehicle were the spraying device containing alittle more than agdlon
of gasoline, gloves, and other items. Holbrook's yard in Senatobia Lakes was found to be burned in one
area. A test was conducted that established gasoline was used to gart the fire. Mrs. Watts's account of
the notes left at her home and the conversation she witnessed between her husband and Holbrook
corroborated her husband's account of events.

118. One of Holbrook's fellow Panola County Jail inmates, Jerry Brimmer, testified that Holbrook told
him of his plans for robbery and arson. Brimmer quoted Holbrook as admitting that he planned to burn
down the Holbrook and Beard homes. Holbrook wasfound guilty of attempted burglary, attempted arson,

and attempted murder. He was sentenced as an habitual offender to life imprisonment without parole.

DISCUSSION

1. Evidence seized by law enforcement officers



T9. Holbrook argues that there was error when the trial court denied his motion to suppress evidence
saized by law enforcement officers. Two separate searches of his home were conducted. Holbrook
contendsthat the actual search warrants contained numerous mistakes. Hefurther contendsthat therewas
no probable cause for issuance of the search warrants.

110. At the hearing on the mation, the justice court judges who issued the warrantstestified. They had
been told in sworn statements by officers aout the underlying facts and circumstances, and from these
determined that there was probable cause. However, the warrants that were issued were not completely
accurate. Some of the blanks on the form warrant were left blank.

11. Theerorsin the search warrants are clerical and do not rise to the level necessary to invalidate
them. Williamsv. Sate, 583 So. 2d 620, 625 (Miss. 1991). These warrants were issued after sworn
satements were made to impartia judges; the judges found that probable cause existed. There was no
confusion or prejudice to Holbrook caused by these clerical errors.

f12. Holbrook claims that probable cause did not exist to support the issuance of the warrants.
"Probable causefor issuance of asearch warrant ispresent when factsand circumstance within the officer's
knowledge, or of which he had reasonable trustworthy information, are sufficient in themsalves to judtify
a man of average caution in the belief that a crime has been committed and that a particular individua
committed it." Hall v. Sate, 455 So. 2d 1303, 1304 (Miss. 1984). An appellate court determines
whether theissuing magistrate had asubgtantia factua basisfor the conclusion that probable cause existed.
Leev. Sate, 435 So. 2d 674, 676 (Miss. 1983).

113. Law enforcement officers first obtained a warrant to search for and seize a videotape of a
conversation between Holbrook and hisformer wife, atape that the defendant had played for Mr. and Mrs.

Watts. We have little doubt that probable cause existed to believe that this tape existed, but regardiess,



the items seized asaresult of that search warrant were never offered into evidence. A second warrant was
obtained in order to search the Holbrook home concerning conviction records from Tennessee. Ms.
Holbrook informed officers that she had seen these papers a her home during her marriage. This was
probable cause for issuance of the second warrant.

2. Venuein Panola County
114. Themost sgnificant issue on thisapped isthe proper venuefor an attempt to commit acrimewhen
al the overt acts occur in one county and the planned but never completed crime was to occur in another
county. Here, Holbrook resided in and was arrested in Tate County. However, the Ste of the fires he
planned to start and the store at which the robbery was to occur were in Panola County. While venue
would have been proper in Tate County, the State brought the case in Panola County. Aswewill explain,
we conclude that, in most cases, charges may be brought in ether the county in which the overt acts for
an attempt occur or the county in which completion of the crime had been intended.

Constitutional provisions
115. The authors of the United States Congtitution were sufficiently concerned about the location in
which crimind charges are to be brought that the matter was addressed in two different sections:

The Trid of al Crimes, except in Cases of Impeachment, shdl be by Jury; and such Trid

shdl be held in the State where the said Crimes shal have been commiitted; but when not

committed within any State, the Trid shdl be a such Place or Places asthe Congress may

by Law have directed.
U.S. Const. art. 111, 8 2, cl. 3. This provison applies only to the operation of the federd judicid power
under Article11l. However, the Sixth Amendment to the Congtitution aso providesthis:

Indl crimina prosecutions, the accused shall enjoy the right to a speedy and public trid,

by an impartid jury of the State and district wherein the crime shdl have been committed,
which digtrict shall have been previoudy ascertained by law . . . .



U.S. Congt. amend. VI. Mogt of the Sixth Amendment has been found applicable to the states through the
effect of the Fourteenth Amendment. See Duncan v. Louisiana, 391 U.S. 145 (1968) (jury trid);
Washington v. Texas, 388 U.S. 14 (1967) (compulsory process and public trid); Klopfer v. North
Carolina, 386 U.S. 213 (1967) (speedy trid); Pointer v. Texas, 380 U.S. 400 (1965) (confront
witnesses); Gideon v. Wainwright, 372 U.S. 335 (1963) (counsd). The venue (locale for charges and
trid) and vicinage (locale from which jurors drawn) provision has not been found to be fundamental and
has not been incorporated into state process.

16. Even s, the Mississippi Supreme Court held that the Sixth Amendment's venue requirement
appliesto state prosecutions. Miss. Publishers Corp. v. Coleman, 515 So. 2d 1163, 1165 (Miss. 1987)
(ating principdly Gideon, 372 U.S. at 342, which only incorporated the right to counsel). The Mississppi
court cannot make this part of the Sixth Amendment gpply in other states courts, but it has the power to
require gpplication in Mississppi courts. See also Johnsonv. State, 476 So. 2d 1195, 1209-10 (Miss.
1985) (assumes that Sixth Amendment venue applicable).

17. The Missssppi Condtitution requiresthat in "crimina prosecutions, the accused shdl have aright
to...aspeedy and public trid by an impartid jury of the county where the offense was committed . . . ."
Miss. Const. art. 3, 8 26 (1890). The Coleman decison likely should be read to mean that federd
interpretations of the Sixth Amendment areto be consulted for understanding the state congtitution. Indeed,
the Mississippi Supreme Court has concluded that the venuerightsunder thetwo condtitutionsare"smilar.”
State v. Caldwell, 492 So. 2d 575, 577 (Miss. 1986).

118.  Sincethe Sxth Amendment venue and vicinage rules have in afew Missssppi cases been

found gpplicableto Mississippi practice, we should examinethefederd casdaw. A frequently applied test

for determining venue under the federa condtitution isthis:



a review of relevant authorities demondtrates that there is no sngle defined policy or
mechanical test to determine condtitutional venue. Rather, thetest is best described as a
substantia contacts rule that takes into account a number of factors{1] the ste of the
defendant's acts, [2] the dements and nature of the crime, [3] the locus of the effect of the
crimind conduct, and [4] the suitability of each didtrict for accurate fact finding . . . .
U. S v. Reed, 773 F.2d 477, 481 (2d Cir. 1985) (brackets and numbers added.) This test must be
modified somewhat in light of recent authority, as we will discuss.
119. TheReed court said that no debate existed that the"site of the defendant's acts' would be aproper
jurisdiction in which to bring charges. 1d. The other dements of the four-part test "are dso important,
however, and often give dtes other than where the acts occurred equa standing so far as venue is
concerned.” Id.
920.  In Reed, the charge was lying under oath during a deposition taken in San Francisco for a
avil case that was pending in New York. "In the present case, the perjury outlawed . . . must bein an
ongoing federd judicid proceeding, or ancillary thereto, which may be pending inadigtrict other than where
the oath istaken." 1d. There were some practica reasonswhy venue should bein New Y ork for perjury
that occurred in Cdifornia. "Where essential eements of a crime are related to the integrity of the
proceedings of judicid tribunals in districts other than where the acts took place, for example, those
tribunds should not be left to the generosity of prosecutors or judges in other digtricts to defend their
powers." Id.
921.  On the third factor, which was the locale of the effects of the crime, the court found that many
federd crimina statutes permitted charges to be brought in the didtrict in which the effects were fdt. 1d.
at 482. Missssppi Code section 99-11-19 is such an authorization under Missssippi law as will be

discussed below. We will return to thisissue, asit is applicable in the present appedl.

922. Thefind condderation in Reed was "the suitability of the didtrict for accurate fact finding,"



which would be determined by "scrutinizing the definition of the crime and the likely location of evidence

of such crimesgeneraly,” not the location of the evidence in the pecific charges againgt the defendant. 1d.

123.  In Reed, the court found that the perjury could be charged either in New Y ork or Cdifornia
New Y ork was gppropriate for the California deposition perjury snce "the locus of the intended effects
of the dleged crimina conduct wasin the Southern Digtrict of New Y ork because the alleged perjury was
intended to affect the outcome of an action pending there” Id. at 483.
924. Reed has been influentid in resolving venue issues:

Reed's andyssfinds support in numerous federa lower court rulingsthat have held venue

to beappropriatein morethan onedidrict, notwithstanding statutory verbsthat might easily

have been interpreted aspointing to asingle Stusfor thecrime. Thisgroup includesrulings

under [] false stlatements provision . . ., fraud provisons, and the prohibition againgt ball

jumping. Elementsof the Reed andyssadso arefound in state court rulingsand Sate venue

provisons.
WAYNE R. LAFAVE, JEROLD H. ISRAEL, & NANCY J. KING, 4 CRIM. PrOC. § 16.2(d) (2d ed. 2003)
(footnotes omitted).
125. These authors point out that recent United States Supreme Court authority has qudified the
Reed tegt, but the qudification leaves the venue of the effects of this crime as an gppropriate onein which
to bring charges. In one recent precedent, the accused was charged with a federad money-laundering
offensein Missouri. United Statesv. Cabrales, 524 U.S. 1 (1998). All theactsof the money laundering
had occurred in Florida, but the money had alegedly been acquired throughillega drug activities that took
place solely in Missouri.

26. The court first reaffirmed an earlier stated test: "the locus delicti must be determined from the

nature of the crime aleged and the location of the act or acts condtituting it." Id. at 6-7, quoting United



Satesv. Anderson, 328 U.S. 699, 703 (1946). The venue Statute discussed by the court stated that
offenses "begun in one digtrict and completed in another” may be " prosecuted in any district inwhich [the]
offense was begun, continued, or completed.” Cabrales, 524 U.S. at 7, quoting 18 U.S.C. § 3237(a).
The problemfor the court wasthat money-laundering wasan accessory after-the-fact crime. Thelaunderer
did not need to be involved in the illegdl conduct that created the funds in need of cleaning; al that was
necessary was that the person seeking to remove the taint from the money be aware that they had been
derived from specified unlawful activity. 1d. a 7-8. Therefore this defendant could not be prosecuted in
the digtrict inwhichtheillegd fund was created. Cabraeswas charged in avenuewhich had no connection
to any relevant eement of the crime.
927. The next year the Supreme Court elaborated on the Cabrales principles. The court defined
the issue as being "whether venue in a prosecution for using or carrying afirearm 'during and in relation to
any crimeof violence,' . . . isproper in any digtrict where the crime of violence was committed, even if the
firearmwasused or carried only inasingledidrict.” United Satesv. Rodriguez-Moreno, 526 U.S. 275,
276 (1999). The nature of the offense involved both the carrying of a weapon and the committing of a
cime of violence. Both are essential dementsto be proven about the defendant's conduct. The defendant
beganthe kidnaping in Texaswithout awegpon, then drove hisvictim to New Jersey, then later moved with
hisvictim to Maryland where he for the first time acquired awegpon. Texas, New Jersey, Maryland and
every other state traversed in the kidnaping tour were proper districtsfor the prosecution. 1d. at 281-82.
128.  The court in afootnote refused to rule on the issue of whether venue could be brought in
the district in which the effects of the crime were felt.

The Government argues that venue aso may permissibly be based upon the effects of a

defendant's conduct in a digtrict other than the one in which the defendant performs the
acts condtituting the offense.  Brief for United States 16-17. Because this case only



concerns the locus delicti, we express no opinion as to whether the Government's
assertion is correct.

Id. a 279 n.2. What the Supreme Court avoided we must confront. Here, the effects of the crime, if it
had been successful, would have been felt in Panola County.
129. After Cabrales and Rodriguez-Moreno, the Sixth Amendment requires congderation of “the
nature of the crime dleged and the location of the act or acts condtituting it" in order to determine the
proper venue for charges. The four-part test from Reed which indudes examining effects would gpply if
the effect is part of the nature of the crime or of the acts condtituting it.

Cabrales. . . [dongwith Rodriguez-Moreno], cast doubt on the continuing acceptability

of the substantial contacts approach as broadly construed. In particular, the analyss of

Cabrales would appear to reject establishing venue by reference to the locus of the effect

where that effect is not made an element of the crime.
WAYNER. LAFAVE, JEROLD H. ISRAEL, & NANCY J. KING, 4 CRIM. PROC. § 16.2 (text accompanying
notes82.2 & 82.3) (emphasisadded) (footnotes omitted). Theauthorswent onto say that "Cabralesand
Rodriguez-Moreno emphasized the need to look to dements of the crime in determining the nature of the
cime" 1d. a text accompanying note 82.9. Thecrime before ushasasanecessary element that therebe
an intended effect of an arson in agpecific location. Applying the LaFave andysisof Cabrales, thelocus
of the effect of this crime therefore is proper for venue.
130.  The State assumed that necessary evidentiary burden in theindictment. This arson was described
in two counts as the intent to commit arson of the dwellings of two specificaly named persons in Panola
County. The intent to commit the arson of those specific structures was an integrd part of the crime
charged. When dl that is committed are the overt acts of an attempt, acts that might independently be

innocent of crimind content, an indigpensable component of the attempt is that it was directed towards

committing a pecific crime that was blocked before completion. Thus to use the Cabral es terminology,

10



the "nature of the crime aleged" required not just the overt acts in one county, but the purpose to which
those acts were directed in the other county.

131. Consequently, even though Cabrales narrowed the breadth of the Reed test, Holbrook's case
remains within the acceptable boundaries of condtitutiona venue. The effect in Panola County of this
attempted arson is the sine qua non of the crimind nature of the actsthat Holbrook committed, making
the location of the effect integrd to the crime and a proper venue for charges.

1132.  Thisprincipleiscongtitutiond; itisaso practicd. The county inwhich innocent acts are performed
may have alimited interest in prosecuting. It isthe county in which the substantive crime would have been
committed had it not be interrupted that would have the greater interest. Here, this would be Panola
County rather than Tate County.

133.  Anexampleof theoperation of thisprincipleisinaMichigan case. The court found that a"mgority
of the United States Courts of Appedls. . . have held that in obstruction of justice cases, venueis proper

in the digtrict where the court proceeding affected is pending." People v. Fisher, 220 Mich.App. 133,

146-47, 559 N.W.2d 318, 324-25 (1996) (footnote omitted). "An act that has effects el sawherethat are
essentid to the offenseis, in effect, committed in the place where the act hasits effects” 1d. at 152, 559

N.W. 2d at 327. That andyssappliesheretoo. For obstruction of justice, wherejustice would have been
obstructed is a proper venue. For attempted arson, the location of the structure is a proper venue.

Cabrales did not undermine using the venue of effectswhen they are an dement of the crime. Rodriguez-

Moreno, 526 U.S. at 279 n.2.

134. These cases are discussing the Sixth Amendment limits for federd prosecutions. As dready
pointed out, the Mississppi Supreme Court hasheld that an accused'srightsto a”publictria by animpartia

jury of the county where the offense was committed” under the state condiitution is "smilar to the rights

11



granted by the Sxth Amendment. Caldwell, 492 So. 2d at 577. Thereisno reason to conclude that the
state condtitution aters the requirements of the Sixth Amendment. Prosecution in Panola County satisfied
both the state and the federal congtitutions.

Mississippi statutes
135. Regardless of what the Sate or federa congtitution might permit as venue for crimina charges,
further limits might arise from statute. An independent issue then is whether there is a Sate Satute that
would alow chargesto be brought in the county in which the structure to be burned is located, even when
al the overt acts that were committed occurred in an adjacent county. The genera venue Statute provides
that the "locd jurisdiction of dl offenses, unless otherwise provided by law, shdl be in the county where
committed.” Miss. Code Ann. § 99-11-3 (1) (Rev. 2000).
1136.  An daboration on the meaning of "committing a crime’ comes from ancther satute:

Whenan offenseiscommitted partly in one county and partly in another, or wherethe acts,

effects, means, or agency occur in whole or in part in different counties, the jurisdiction

dhdl be in either county in which said offense was commenced, prosecuted, or

consummated, where prosecution shal be first begun.
Miss. Code Ann. § 99-11-19 (Rev. 2000). The Supreme Court in describing this statute said that the
"legidature as early as 1857 enacted an exception to this generd rule’ of bringing chargesin the county in
which the crime was committed. Rogersv. State, 266 So. 2d 10, 16 (Miss. 1972). We take exception
to labding this an "exception.” "Clarification” is the dearer terminology. What it means to "commit an
offense,” superficidly a smple question, becomes more complicated upon understanding the varied
gtuations in which the issue arises. Section 99-11-19 addresses those variations and does not create

exceptions to the condtitution. The hepful statutory languageisthat commission includesthe"acts, effects,

means, or agency” of the crime.

12



137.  The dements of the crime of attempt are 1) an intent to commit a particular crime; 2) a direct
ineffectud act done toward its commission; and 3) the fallure to consummete its commisson.” Burney v.
Sate, 515 So. 2d 1154, 1158 (Miss. 1987). Wattsstestimony established Holbrook'sintent to start these
fires. 1t dso established that he had acted towardsits commission. Holbrook had arranged transportation
to Panola County and had purchased suppliesto useinthearson. The crimesfaled when hewas arrested
while dill en route.
138. Theacts of the crime up until it was thwarted in the attempt stage occurred in Tate County. The
effects and perhaps the means of the crime had the arson been performed would have been in Panola
County. The substantive crime of arson was never committed. Insteed, theinchoate crime of an attempted
arsonoccurred. An attempt to commit acrime requires overt acts beyond mere preparation for the crime,
and further requires that the accused have falled to commit the substantive crime itsdf. Miss. Code Ann.
§ 97-1-7 (Rev. 2000).
139.  Anattempt to commit acrimeinwhich its completion would have to occur in one particular county
raises the question that faces ustoday. Is the county in which the crime would have occurred but for its
earlier interception a proper one under this statute in which to bring the charges for the attempt? The
LaFave tregtise again provides a useful explanation:
Common law rulings have found troublesome the gpplication of the territorid principle to
inchoate offenses. Asto attempts, one view is that the attempt has the same situs as the
completed offense would have had if the defendant were successful, <o that attempted
murder is committed at the place where the victim is missed rather than where the
defendant does his act.
WAYNER. LAFAVE, JEROLD H.ISRAEL, NANCY J. KING, CRIMINALPROCEDURE § 16.4 (2003) (footnotes

omitted). Under this view, charges for an attempt to commit an arson in Panola County could statutorily

be brought in Panola County. A similar gpproach was taken in another recognized crimina law trestise:

13



"It is clear that such attempt is cognizable in the place where, if not interrupted, it would have been
executed; and from the very nature of things, it must be cognizable in the place the preliminary overt acts
conditutingtheattempt arecommitted.” 1 WHARTON'SCRIMINALLAW, at 317-18 § 234 (12th ed. 1932)
(footnote omitted, citing English common law cases).

140. There is nothing conceptualy outrageous or bizarre in bringing charges in Panola County for
atempting to burn a building in Panola County. For inchoate crimes, the identifiable effects are in the
county in which the crime would have been committed. Knowledge that an arson was attempted, like
knowledge that a murder or an assault was atempted, creates anxiety and notoriety in the county and
neighborhood of the planned arson. To changethefacts, if thefalled attempt was directed towardsburning
an entire neighborhood, or a subgtantid structure like a church or public building, or murdering an entire
family or blowing up an occupied school, the effectsin thelocae of the intended crime would be papable.
Downgzing the crimethat was attempted a so downsizesthe effects, but it islogica to concludethat effects
dill exist. Likeacourt action in one state that was intended to be but never was obstructed by a perjured
deposition taken in another sate, it is the Situs of the intended effects that may have the better claim to
prosecution. Reed, 773 F.2d at 481.

41. Thisisnot to say that fear created by crime is a sufficient effect to bring charges in any county in
whichsubgtantid publicity about the crimeisgiven. It does mean that when thelocus of theintended crime
isnot in the county in which the overt acts of the attempt are committed, the county of the intended crime
gl has an acutely focused association with the attempt. This justifies concluding that there are effectsin
the latter county. In that sense, the conduct which the crimind laws of the state have been adopted to
prevent has sufficient repercussonsin the county of the intended effectsthat some part of the crime can be

said to have beencommitted there. Infact, the overt acts sufficient to prove the attempt are often innocent

14



conduct, i.e., they may not themsalves condtitute a crime. Here, the Tate County overt acts of obtaining
the equipment to be used for the arson and starting on the road to Panola County are crimind only because
they were beyond mere preparation for committing acrimein PanolaCounty. Therefore, the actsthat were
planned for Panola County are indigpensable to the crimindity.
142.  Whether the target buildings in Panola County are seen as the effects or the means of the crime,
therewastheright under section 99-11-19to bring the chargesin PanolaCounty. Consequently, weaffirm
the decision of the tria court.

3. Sentence as an habitual offender
143.  Holbrook arguesthat the State failed to prove that he was an habitud offender. See Miss. Code
Ann. 8§ 99-19-83 (Rev. 2000). Holbrook objected to the State's evidence of his habitud offender status
as hearsay and his objection was overruled.
44.  Information concerning Holbrook's prior record was obtained pursuant to asearch warrant. This
information established that Holbrook had been convicted of two or morefeoniesin Tennessee on charges
separately brought and arising out of separate incidents at different times, that he was sentenced to and
served separate terms of one year or more in Tennessee's penal indtitutions and that one of his prior
convictionswasacrime of violence, aggravated assault. Holbrook meetsthe definition of habitud offender
under the statute.
145. At his sentencing hearing, Holbrook asserted that since his past sentences were served
concurrently, he never served time on his conviction for aggravated assault. The fact that his sentences
were served concurrently does not erase the fact that he was given two separate sentences. Bogard v.

State, 624 So. 2d 1313, 1320 (Miss. 1993).

15



146.  Holbrook further clams that his indictment did not properly charge him as an habitud offender.

That isincorrect. Count 5 of the grand jury's January 2002 indictment charged him asan habitual offender.

147. THE JUDGMENT OF THE CIRCUIT COURT OF PANOLA COUNTY OF
CONVICTION OF COUNT | ATTEMPTED BURGLARY OF ABUSINESS, COUNTSII AND
[ ATTEMPTED ARSON, AND COUNT IV ATTEMPTED MURDER AND SENTENCE OF
LIFE ON EACH COUNT AS AN HABITUAL OFFENDER IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS WITH SENTENCES TO RUN
CONCURRENTLY ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
PANOLA COUNTY.

McMILLIN, CJ.,, MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR. THOMAS,

J.,DISSENTSWITH SEPARATEWRITTEN OPINION JOINED BY KING, P.J.,BRIDGES,
LEE AND IRVING, JJ.

THOMAS, J., DISSENTING:

148. Themgority findsthelocation of theintended effectsissufficient both condtitutional ly and statutorily
to vest proper venue in Panola County. Because | disagree with thisinterpretation, | respectfully dissent.
Constitutional Issues
149.  Asthemgority pointsout, theframersof the United States Congtitution were sufficiently concerned
with venue in criminad prosecutions to raise the point twice within that document. In both ingtances, the
Condtitution directs that criminal conduct be prosecuted in the jurisdiction in which the crime was

committed. U.S. Congt. art. Il § 2, cl. 3, and amend. VI.
150.  Courts have struggled with the definition of "committed” in this context, particularly in indances
when dements of the crimina conduct occurred in morethan onejurisdiction. Inreaching itsconclusions,

the mgority relies upon the Second Circuit case of United Statesv. Reed, 773 F.2d 477 (2nd Cir. 1985).
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51. Reed counsdsthat substantia contacts between the crime and a given jurisdiction based upon a
baancing of four factorsisasufficient bassfor congtitutionaly vesting venuein thet jurisdiction. I1d. at 481.

Those four factorsare: (1) the Site of the defendant's acts, (2) the elements and nature of the crime, (3)

the locus of the effect of the criminal conduct, and (4) the suitability of each didtrict for accurate factfinding.

.

152. Thedifficultieswith adopting thistest are saverd. Firg, the progenitor of theReed test, the Second
Circuit Court of Appedls, has retreated from its usein dl but asingle dass of crimes, those which may be
dasdfied as continuing offenses. United States v. Saavedra, 223 F.3d 85, 89 (2nd Cir. 2000).} Inits
andyss, the Second Circuit explained that when the eements of a crime occur wholly within ajurisdiction
other than the one where prosecution is sought, the court must then determine whether the crime may
properly be defined as a continuing offense. 1d. If so, the Reed factors may be applied to determine
whether prosecuting in this other jurisdiction would congtitutiondly offend. 1d. The court also recognized
the rule that with respect to venue, the congtitutional mandate to prosecute where the crime occurred must
be cautioudy construed. Id. at 92. The court thusacknowledged that substantia contactsisof very limited
use and not gpplicablein al circumstances.

153.  The Second Circuit reached this conclusion after the Supreme Court handed down two venue
casesfollowing the Reed decison. Thefirst was United States v. Cabrales, 524 U.S. 1(1998). There,

the court reiterated the long-standing rule that congtitutional venue must be determined from the nature of

the crime dleged and the location of theact or actscondtitutingit. 1d. The court found that Cabralescould

That court has not recently addressed the question of the Reed factorsin rdlaion to venuein
ongoing court cases. Asit isnot aconcern in the present case, it need not be addressed here.
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not be charged with money laundering in Missouri when dl proscribed acts condtituting the crime occurred
inHorida. 1d. at 8.

154.  The court pecificdly rgected the government's argument that the crime of money laundering has
as ahecessary precursor, or dement, that the funds requiring laundering derive from crimina activity and
that activity had occurred in Missouri. 1d. at 7-8. The court dso specificaly rgected the argument that
Missouri was a proper venue because of the impact on thelocd communities victimized by drug deders.
Id. a 9. The court pointed out that if the offense had been a continuing one, Missouri would have a
congtitutiond right to prosecute. 1d. at 8. With these points, the court defined some of the parameters of
conditutiond venue. Venueis proper in any location wherethe actua actions necessary to accomplish the
crime charged occurred but if no actions were taken there, community impact done is not sufficient to
render venue condtitutionaly proper absent classfication as a continuing offense.

155. The second Supreme Court decison of import was United Sates v. Rodriguez-Moreno, 526
U.S. 275 (1999). Handed down just nine months after Cabrales, the court found venue in New Jersey
proper for prosecution of violation of 18 U.S.C. § 924(c)(1), using or carrying a firearm during or in
relation to any crime of violence. 1d. at 282. Thedefendant kidnaped thevictimin Texas, trangported the
victim to New Y ork, then New Jersey, then Maryland where the defendant obtained a gun and used the
same to thregten the victim. 1d. at 277.

156.  The court once again said the locus delicti must be determined by the nature of the crime charged
and the place where the acts congtituting it occurred. Id. at 279. The court aso hdpfully defined "nature
of the crime’ as the conduct congtituting the offense. 1d. In other words, what actions does the
caimindizing satute actualy proscribe? In Rodriguez-Moreno, the prohibited activity wasthe use of agun

in the course of aviolent crime. The subgtantive crime of violence was kidnaping, a continuing offense
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which only terminatesoncethevictimisreleased. 1d. at 281. It did not matter the gun was not used at the
crimesinception. A gun was used a some point during the crime, thus, the prohibited activity occurred.
Id. at 281.

157.  TheFourth Circuit cogently andyzed theimport of thesetwo casesaswell asthe status of the Reed
test in United States v. Bowens, 224 F.3d 302 (4th Cir. 2000). In the absence of a statute designating
venue, venue in acrimind trid is conditutiondly limited to the jurisdiction where the essentid  conduct
elements of the offense occurred. 1d. at 302. Bowens reminds that the Supreme Court rejected the Stus
of precursor activity asproper venue, no matter how necessary to theaccomplishment of the crime charged
that activity may be. 1d. a 309-10. These are"circumstance elements,” not "conduct ements’ and only
the latter is prohibited by aparticular crimind statute and thereby subject to prosecution. 1d. Thiswould,
of course, be different if the circumstance e ements were crimesin and of themselves subject to additiond
prosecution.

158. Inlight of the Supreme Court's strict adherenceto the geography of the crimina conduct, the Fourth
Circuit concluded that venue in the jurisdiction where the effects of the crime are felt is proper only when
an essentid conduct element isitsalf defined in terms of its effect. Id. at 310.2

159. The Supreme Court cannot make it any plainer that for conditutiona venue andysis, absent
extremely limited circumstances, the location where the dements of the crime actually occurred isthe only
vaid jurisdiction for prosecution. Community impact done, even when actud and not merely potentid as
in the case before us, is not sufficient to grant congtitutiona venue in the affected jurisdiction. Given that

no prohibited conduct occurred in PanolaCounty, Holbrook could not constitutionaly be prosecuted there.

?Examplesinclude 18 U.S.C. § 1951, obstruction, delay, or affecting commerce through
robbery, extortion or threat of violence; and 18 U.S.C. § 1503, influencing, intimidating, or impeding a
witness, or influencing, obgtructing, or impeding the adminidration of judtice.
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160. Evenif the Reed test were vigble in dl circumstances, the mgority's gpplication of it is flawed.
"Thereis nathing in Reed which says that the effects of a crime alone may ever serve as an independent
basis for venue whendl other consderations properly point to another judicid didtrict.” United States v.
Bin Laden, 146 F.Supp. 2d 373, 378 (S.D.N.Y. 2001). Reed did not contemplate that cons deration of
only a single one of its factors would trump venue in oppostion to the locus ddlicti. 1d. Rather, there
should be a mgority of the factors in favor of the jurisdiction outsde which the actua conduct eements
occurred before prosecution there is condtitutiondly proper. Id. Bin Laden aso points out a practica
difficulty with the Reed andyss. All of the cases rdied upon for finding effects of the crime a legitimate
concern were based upon cases in which the crimind gtatute did, in fact, define the specific conduct
elements of the crime in terms of its effect. 1d. This explanation makes clear that prosecution in the
juridiction where the conduct eements occurred must be defeated before it can be validly placed in
another jurisdiction. The locus ddicti must be outweighed by the application of the remaining factors or
by statute:

Reed does not—indeed could not—stand for the proposition that venue may properly be

based where solely the effects of the crime are located . . . . [A]ny consderation of the

putative externd effects of [the crime] would require the court to base venue on just one

factor and on afactor which is not even an element of the relevant crimina Satute.
Id. at 380.
161. All agreethat in the case before us, al of the actions required to complete the crime of attempted
arsonwere completed in Tate County. If the Reed factorswere actudly gpplicable, theanaysswould till
point solely to Tate County for venue. Holbrook acted solely within Tate County, al of the dements of

the crime were committed there, dl of the law enforcement officers who would need to testify arein Tate

County, any witnesses associated with the preparatory actions such as the purchase of the gasolinearein
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Tate County. Theonly thing that may beinterpreted asfavoring Panola County isthat theintended "victim
lay within itsborders. That is not enough. It iseven less so when congdering that Reed contemplates an
actud effect, legaly speaking, to have occurred, not merdly the potentid for an effect. Thispoint isfurther
discussed below.
Satutory Issues

762. A second ground upon which the mgority bases its conclusion is a statute, Mississippi Code
Section 99-11-19 (Rev. 2000). This section reads:

Whenan offenseiscommitted partly in one county and partly in another, or wheretheacts,

effects, means, or agency occur in whole or in part in different counties, the jurisdiction

dhdl be in ether county in which sad offense was commenced prosecuted, or

consummated, where prosecution shal be first begun.
163. The mgority finds the word "effects’ within this statute sufficient to vest vaid venue in Panola
County. | find thisan overly broad interpretation of the language inconsonant with the precedents of this
gtate and not in keeping with the purpose for which it was enacted.
164. The Statute was enacted for the purpose of abrogating the common law rule that prosecution may
only be had in the jurisdiction "where the offense was consummated or if the offense conssted of aseries
of acts, then in a county where one of the actswas in itself acomplete crime” Rogersv. State, 266 So.
2d 10, 16 (Miss. 1972). Thedatutealows, for instance, prosecution for murder in either jurisdiction when
the morta blow isstruck in one county but the victim actudly diesin another. Colemanv. Sate, 83 Miss.
290, 297, 35 So. 937, 938-39 (1904), overruled on other grounds.

165. Itwasthisvery fact pattern before the state supreme court when "effect” under the satute wasfirst

discussed:
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Here the act was committed in one county and the effect produced in another. Thecrime

was wholly completed in neither county, but partly in eech. The mere striking of a blow

isnot murder. Itsfatd effect must follow, to make the completed crime.
Id. at 298, 35 So. at 939.
166. This passage makes clear that "effect” under this statute refers to the outcome of conduct
contemplated by the crimindizing gatute. The federal cases discussed above spesk of crimind statutes
whichmakeaparticular effect apart of the essentia conduct element of thecrimeitsdlf. Inother Stuations,
the requirement that a certain effect be achieved in order to prosecute may or may not be inchoate but is
unquestionably present. One cannot be guilty of murder unless a death occurs. One cannot be guilty of
arson without afire. There must be a particular effect, an outcome, before one can be guilty of certain
crimes.
167. The crime of attempt has no such outcome requirement, inchoate or otherwise. To the contrary,
the failure to produce a particular effect is an essentia element of the crime of atempt: (1) the intent to
commit a particular crime, (2) a direct ineffectua act done towards its attempt, and (3) the failure to
consummeate its commisson. Edwards v. State, 500 So. 2d 967, 969 (1986). There may be an effect
in the sense of community fear or outrage but that is not alegd effect, it isasociologica one.
168.  Our supreme court addressed a highly smilar caseto our owninMurray v. State, 98 Miss. 594,
54 So. 72 (1911). Murray rented land in Claiborne County from Vardaman, who took a landlord's lien
upon the cotton to be produced on the land. Id. at 600, 54 So. at 72. Instead of turning the cotton over
to Vardaman, Murray transported it to Copiah County and there sold it to Kemp. Id. Murray was
charged and convicted in Claiborne County for false pretenses in representing to Kemp he owned the

cotton free and clear. 1d.
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169.  Our supreme court reversed the conviction, holding that dthough certain factsuniqueto Claiborne
County would have to be established in order to convict Murray of false pretenses in his dedlings with
Kemp, none of the acts condtituting the crime itsalf occurred in Claiborne County. All such acts occurred
in Copiah County and Copiah County done had jurisdiction to try Murray. 1d. at 602-03, 54 So. at 73.
All other events were "mere link[s] in the chain of evidence necessary to establish the case of fase
pretenses. .. ." Id. at 602, 54 So. & 73. This was 0 even though there had been an actud effect in
Claiborne County—Vardaman was deprived of his property there, but this did not change the court's
decison. Instead, it pointed out there were a number of crimes Murray could have legitimately been
charged with in Claiborne County, including theft. 1d. at 601, 54 So. at 73. False pretensesjust was not
one of them and the effect was not the one contemplated by law. After al, Murray had been charged with
defrauding Kemp, not VVardaman.

170.  Throughout the history of Code Section 99-11-19, no court inthis State hasever interpreted it to
mean"effect” or "potentid effect” asthe mgority does here, save perhagps one, discussed below. Although
decided nearly a century ago, Murray, in andyzing Section 99-11-19, is completely in line with
contemporary venue rules as established by the U.S. Supreme Court. Murray's"linksin the chan”" are
"dreumdantid elements’ in contemporary parlance. Murray fairly explains tha "effect” means some
outcome intended to be proscribed must occur in ajurisdiction before venue there may be proper.

71.  The one possble exception to this generd ruleisRogersv. State, noted above. Inthat case, the
defendants recorded fraudulent deeds for land in Harrison County. Rogers, 266 So. 2d at 12. They then
traveled to Hinds County and negotiated the sde of the land to the State Highway Department for the

congtructionof Interstate 10. 1d. a 13. All negotiations, fraudulent representations as to ownership, and
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payment of funds by the state occurred in Hinds County but the defendants were convicted in Harrison
County of fase pretenses. Id. at 17.
72.  The supreme court affirmed the conviction, finding that athough the only thing that had actudly
occurred in Harrison County wasthe deed recordation, thefiling of the deeds commenced achain of events
which were essentid to the ultimate perpetration of the crime charged. Rogers, 266 So. 2d at 18-19.
Almog as an afterthought, the court dso found the deeds had the effect of artificidly inflating land prices
in Harrison County. 1d. at 20. "The recordation of these deeds was the center from which the web was
woven to wrongfully ensnare the Stateésmoney .. . The gppdlant cannot presently disassociate himsdlf
from his former transactions since they were 'the acts, effects, means which 'commenced' the chain of
events culminating in the accomplished crime.. .. ." 1d.
73. Thisrationdeisthe same asthat forwarded by the federd government in Cabrales and which the
Supreme Court found uncondgtitutional. Whatever acts, including crimina ones, occurred before those
condtituting the essential conduct dementsof thecrimecharged cannot form the basisfor venue. Rogers,
already asuspect case because of its solo satusasamongst Smilar casesin satelaw, isthusin conflict with
the Supreme Court and of extremely limited precedentia vaue.

Conclusion
74. Bothfederd and sateinterpretation of congtitutiona and statutory venue requirements have settled
the method by which venue may vaidly be determined. Thefirst stepisto determine the conduct eements
of the crime charged. Second, determine the geographic location(s) where those elements occurred. I
more than one jurisdiction is implicated, venue in ether is appropriate. In the event the offenseis a

continuing one, venue may be had in any jurisdiction involved in the ongoing crime.
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175. | do not object to the utilization of the Reed factors in determining which of severd possble
jurisdictions would be best Situated to prosecute a continuing offense, but | do object to the use of asingle
one of those factors to determine venue in opposition to thelocus delicti. Thiswas never intended to be
the case. | aso object to the entirely new and extremely broad context into which the mgjority placesthe
word "effects’ within the meaning of 8Section 99-11-19, a context which has been rgected by the
Supreme Court and which is not in kegping with prior interpretations of the statute. For these reasons, |
respectfully dissent.

76. Missssippi Code Annotated 8 99-11-29 (Rev. 2000) providesthat when thereisan acquittal "on
the ground of variance between the indictment and proof,” the defendant may be tried again under anew
indictment and thet it is "the duty of the court to order the accused into the custody of the proper officer.”
The Mississppi Supreme Court has held that when a conviction is overturned on gpped for improper
venue, the accused should be bound over for the next grand jury in the appropriate county. Whitten v.
State, 189 Miss. 809, 199 So. 74, 75 (1940). We should follow that precedent, reversethe Circuit Court

of Panola County, and render judgment that Holbrook be bound over to the grand jury of Tate County.

KING, P.J., BRIDGES, LEE AND IRVING, JJ., JOIN THIS SEPARATE WRITTEN
OPINION.
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