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BEFORE PITTMAN, CJ., WALLER, P.J., AND CARLSON, J.

WALLER, PRES DING JUSTICE, FOR THE COURT:
1.  Jecqueline Croshy and over 350 other plantiffs ("Croshy”") filed suit againgt Union Nationd Life
Insurance Company, United Insurance Company of American, Union Nationd FHre lnsurance Company,
and thelr agents Roland Stewart, Eugene Thomas Furline, and Charles Stewart ("Union Nationd"), from
whomthey had purchased fire, life and/or accident hedth insurance palicies The it was filed in the
Chancery Court of Covington County, and the chancedlor denied Union Nationd's mation to trandfer to
dreuit court. We granted Union Nationd permission to bring thisinterlocutory apped. See M.RAP. 5.
Wefind that the sLit soundsin tort and contract law ingead of equity as Crosby contends, and that the
chencellor erred when he denied the mation to trandfer.

STANDARD OF REVIEW

2.  Thedandard of review for aruling on amoation to transfer from chancery court to drcuit court, or
fromdircuit court to chancery court, isdenovo. Briggs & Stratton Corp. v. Smith, 854 So. 2d 1045,
1048 (Miss 2003) (citing United States Fid. & Guar. Co. v. Estate of Francis, 825 So. 2d 38,
43-44 (Miss. 2002)). Juridiction isaquestion of law, and the Court review questions of law de novo.
Briggs & Stratton Corp., 854 So. 2d a 1048; Saliba v. Saliba, 753 So. 2d 1095, 1098 (Miss.

2000); Entergy Miss., Inc. v. Burdette Gin Co., 726 So. 2d 1202, 1204-05 (Miss. 1998).



DISCUSSION

18.  Thecomplant, whichisentitted "Complant for Injunction, Accounting and Rdlated Rdlief," dates
asfdlows

29. Thsis an action seeking redress for a fraudulent scheme and

course of conduct involving deceptive sdes practices, unconscionable

conduct, overreaching, fraud and deception by the Insurance Defendants

rdding to the training of their agents the marketing, sdes and

adminidration of its palides by the Insurance Defendants and by the

employessinduding the Agent Defendants, who wilfully, knowingly, and

intentionally participated directly in thetortious acts complained of herein.
Crosby rases the fdlowing daims: fraud, fraudulent inducement, breech of duty of good faith and far
dedling, tortious breach of contract, breach of fidudary duty, assumpsit, unjust enrichment, negligence,
gross negligence, multiple violaions of the Mississppi Consumer Protection Act, and converson. Crosby
requests rdief in the following forms constructive trust,* accounting,? injunctive rdief, actud damagesand

punitive damages.

A condructive trust is one thet arises by operation of law against one who, by fraud, actud or
congructive, by duressor abuse of confidence, by commission of wrong, or by any form of unconscionable
conduct, artifice concedment, or quesionable means, or who in any way againg equity and good
conscience, ether has obtained or holdsthe legd right to property which he ought nat, in equity and good
conscience, hold and enjoy. In re Estate of Davidson v. Davidson, 667 So. 2d 616, 620 (Miss.
1995) (quating Saulsberry v. Saulsberry, 223 Miss. 684, 690, 78 So. 2d 758, 760 (1955)).

2Anaccounting isby definition adetailed satement of the debitsand creditsbetween partiesarising
out of acontract or afiduciary rdaion. Itisadaement inwriting of deots and credits or of recaiptsand
payments. Thus an accounting is an act or a system of making up or sattling accounts, consgting of a
datement of the account with debits and credits arisng from the rdaionship of the parties. Black's Lawv
Dictionary 34-36 (4th ed. 1957).

An accounting "impliesthat oneis repongble to ancther for moneys or ather things @ther onthe
scoreof contract or of somefidudiary rdaion, of apublic or private nature, creeted by law, or otherwise™
Miller v. Henry, 139 Miss. 651, 665, 103 So. 203, 204 (1925).
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.  TheMisssspp Condtitution of 1890 limitsthejurisdiction of the chancery court to certain specified
aress. Jedificdly, Artide 6, § 159 of the Missssppi Condtitution provides thet:

The chancery court shdl havefull jurisdictionin thefalowing matersand
Cases, VizZ.:

@  All matersin equity;

(b)  Divorceand dimony;

(© Matters tetamentary and of adminidration;

(d  Minor'sbusness

() Cases of idiocy, lunacy, and persons of unsound mind;

M All cases of which the sad court hed jurisdiction under the laws
in force when this Condtitution is put in operaion.

Artide 6, § 162 of the Mississippi Contitution further provides that "[a]ll causes thet may be brought in
the chancary court whereof the dircuit court has exdusive jurisdiction shdl be trandferred to the dircuit
court."
A. Fraud and fraudulent inducement.

5.  Crosby dleges tha Union Nationd "targeted low income, unsophisticated, and uneducated
segments of the populaion and developed insurance products for sde to these consumes” that "[t]he
[plolicies were intentiondly designed by [Union Nationd] to cregte the illuson that they would provide
vauable yet affordable bendfits" whenin fact “the premiums charged by [Union Nationd] were exorbitant
in relaion to the minimd deeth benefits actudly afforded to [Crasby] and the risks caused to [Union
Nationd]." Croshy ds0 dlegesthat the unit premium charges were "expendve” the desth benefits were
"minimdl" and "non+increasing,” and the cash vaue did not "accrue significantfly]." Finlly, she contends

that the insuredswere " required to continue meking premium payments after the premiums excead[ed] the



face vaue of the [p]olides or face losing dl of ther paid premiums without recaiving any meaningful
corresponding cash vaue or degth benefits™
6.  Crosby seeksactud damagesintheamount of the excess premium paymentsplusaccrued interes,
fundslost because of wrongful lapse, thesdeof worthlesspalicies, and ™ outright misgppropriation of funds;”
and emationd digress. She dso saks punitive damages for Union Nationd's dleged "willful mdicious
intentional misconduct.”
7. Crosby'sassrtion of chancery court jurisdiction asto her daimsof fraud and fraudulent inducement
fals "Although acts of fraud may giveriseto actionsin eguity, it isgpparent that [Crosby] seek[9 alegd,
rather than an equitable remedy. . .. Specificdly, [Crosby's) complaint seeks. . . actud damagesand .
.. punitive damages, and thisremedly is dearly legd rather then equitablein nature” Southern Leisure
Homes, Inc. v. Hardin, 742 So. 2d 1088, 1090 (Miss. 1999).
8. Croshy dso seeks an "accounting of dl funds which were the subject of overcharging,
miscallection, misgppropriation, or unconscionably charged and collected” by UnionNationd. Thisreguest
for an accounting should be viewed as "a mere disguise for what redly could be accomplished through
discovery.” Briggs & Stratton Corp. v. Smith, 854 So. 2d 1045, 1049 (Miss. 2003). Indeed, dl of
thisinformation may be obtained through discovery incrcuit court. City of Ridgeland v. Fowler, 846
So. 2d 210, 214 (Miss. 2003).

B. Breach of duty of good faith and fair dedling.
9.  Theduty of good fath and far deding arises from the existence of a contract between parties
American Bankers' Ins. Co. of Fla. v. Wells, 819 So.2d 1196, 1207 (Miss. 2001); see also
Cenac v. Murry, 609 So. 2d 1257, 1272 (Miss. 1992). Thereisno quedion that any issuerdaing to
good faith and fair deding should be heard in circuit court.
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C. Tortious breach of contract.
1120.  Breachof contract damsarebest heardindrcuit court. SouthernLeisure, 742 So. 2d at 1089.
"[1]n casesin which some doulbt exigts asto whether acomplaint islegd or equitable in nature, the better
practiceisto try the casein drcuit court.” 1d.
D. Breach of fiduciary duty.
11. A damof breach of fidudary duty is"gppropriatdy recognized asan action in tort, not contract.”
Tyson v. Moore, 613 So. 2d. 817, 823 (Miss. 1992). Regardiessof whether itisacauseof action based
intort or in contract, it isimpliedly not ametter to be decided by acourt of equity.
E Asumpst.
112.  "[W]hereaparty haspad money to another asthe condderation for a contract and the contract
so madeisvoid and unenforcegble, so that the congderationwhally fails, the payor may recover themoney
beck in an action of assumpst for money had andrecaived.” Fuquav. Joudon, 172 Miss. 11, 158 So.
795 (1935) (atingMilamv. Paxton, 160 Miss. 562, 570, 134 So. 171 (1931). Theaction of assumpsit
isbasad in equity. Fuqua, 158 So. at 795.
113. However, an action of assumpgt liesonly after congderation fails and the contract isvoid and
unenforceegble. 1d. Because the contract herein has not been voided, Crodby'sdaim for assumpsitisnot
ripe.
F. Unjugt enrichment and condructive trudt.
114.  Unjug enrichment isan equitébledam:
Money paid to another by mistake of fact, dthough such misake may
have been causad by payor's negligence, may be recovered from the
person to whom it was pad, in an action for money had and recaved.

The ground onwhichrecovery isdlowed isthat onerecaiving money pad
to him by migtake should not be dlowed to enrich himsdf & the expense
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of the party who paid the money to him by retaining it, but in equity and

good constience should refund it. In order that this rule may gpply, the

party to whom the payment mistake was made mug be Ieft in the same

gtudionafter herefundsit as he would have been |eft had the payment to

him not been mede
Mason v. Southern Mortg. Co., 828 So. 2d 735, 739 (Miss. 2000); see also Milliken &
Michaels, Inc. v. Fred Netterville Lumber Co., 676 So. 2d 266, 269 (Miss. 1996); Bessler
Movable Stairway Co. v. Bank of Leakesville, 140 Miss. 537, 106 So. 445 (1925).
115.  "A condructive trugt isafiction of equity cregted for the purpose of preventing unjust enrichment
by one who holds legd ftitle to property which, under principles of judtice and faimess rightfully beongs
toanother." McNell v. Hester, 753 So. 2d 1057, 1064 (Miss. 2000). See also Allgood v. Allgood,
473 S0. 2d 416 (Miss. 1985); Russell v. Douglas, 243 Miss. 497, 138 So. 2d 730 (1962). A
condructivetrud is

one that arises by operation of law agang one who, by fraud, actud or

condructive, by duress or abuse of confidence, by commisson of wrong,

or by any form of unconscionable conduct, artifice, concedment, or

guesionable means, or who in ay way agang equity and good

conscience, ether has obtained or holds the legd right to property which

he ought nat, in equity and good conscience, hold and enjoy.
McNeil, 753 So. 2d a 1064; see also Saulsberry v. Saulsberry, 223 Miss. 684, 690, 78 So. 2d
758, 760 (1955); Alvarez v. Coleman, 642 So. 2d 361, 367 (Miss. 1994); PlantersBank & Trust
Co. v. SKlar, 555 So. 2d 1024, 1034 (Miss. 1990); Sojourner v. Sojourner, 247 Miss. 342, 153
So. 2d 803, 807 (1963).
116.  Eventhough unjust enrichment and condrudtive trust are daims basad in equity, to recover under
dther of these theories, Crosby mud firg show that the contract is void and/or that Union Nationd

breached the contract. Therefore, these daims are properly heard in dircuit court.



G Negligence and gross negligence.
117.  "Anessntid pat of thedamin. . . tort caseisto demondrate, nat only the extent of theinjury,
but thet the negligence of the defendant wasthe proximate cause of theinjury.” Busick v. St. John, 856
$0.2d 304, 307 (Miss. 2003). It is dear thet negligence dams are, in esse, tort damsand tort daims
are heard in drcuit court.

H.  Vidaionsof the Missssppi Consumer Protection Act.
118.  Sut may be brought in the drcuit court for violaions of the Missssppi Consumer Pratection Act.
See, e.g., Parkerson v. Smith, 817 So. 2d 529 (Miss. 2002).

l. Converson.
119.  Converson, which requires an intent to exercdise dominion or control over goods which is
incondgeant with the true owner's rights, is an intentiond tort. West v. Combs, 642 So. 2d 917, 921
(Miss. 1994); Walker v. Brown, 501 So. 2d 358, 361 (Miss. 1987). Tort damsare heard in dircuit
court.

J Injunctive rdief.
120. Whileit is true that Rule 65(€) of the Missssppi Rules of Civil Procedure provides that the
previoudy bestowed injunctive powers of the dircuit and chancery courts are unchanged by Rule 65, "[i]t
is a higoricd fact that the bads for equity jurisdiction of a suit for an injunction is the inadequecy of a
remedy in drcuit court.” City of Mound Bayou v. Johnson, 562 So. 2d 1212, 1227 (Miss. 1990)
(Hawkins, P.J,, dissenting) (ating Griffith, Chancery Practice, §434;BusLines, Inc.v.Assn. St.E.R.,
205 Miss. 354, 374, 38 S0. 2d 765, 768 (1949). Croshy has not shown thet acircuit court cannot grant
theinunctive rdief she seeks

K.  Rightof tid by juy.



f21. TheMisisspp Condgitution, Articde 3, § 31 provides in part thet the "right of trid by jury shdl
reman inviolae," and it isgpparent that Union Nationd'sright to ajury trid would beinfringed upon if this
casewereheardin chancery court. SouthernLeisure, 742 So. 2d a 1090. In "[c]hancery court, with
some few datutory exceptions, the right to jury is purdy within the discretion of the chancdlor, and if one
iIsempanded, itsfindingsaretataly advisory." Louisville& NashvilleR.R. v. Hasty, 360 So. 2d 925,
927 (Miss. 1978) (quoting McLean v. Green, 352 So. 2d 1312, 1314 (Miss. 1977)).

22. Thepublic pdlicy infavor of aplantiff being adle to choase his or her forum does not outweigh
Union Nationd's condiitutiond right to ajury trid.

123. Aredidicand pragmdticreview of thecomplant leedsusto the condusion that thisisalawsuit thet
should bein drcuit court, not chancery court.

24.  "[l]t ismore gppropriate for adircuit court to hear equity damsthen it isfor achancery court to
hear actions a law snce drcuit courts have generd juridiction but chancery courts enjoy only limited
jurigdiction. Southern Leisure, 742 So. 2d & 1090 (quating McDonald's Corp. v. Robinson
Indus., Inc., 592 So. 2d 927, 9034 (Miss. 1991)).

125. Therecord dearly shows that each and every one of Crosby's daims, even the equitable daims
of unjugt enrichment and condructivetrug, arisefrom the sde and dleged breach of aninsurance contract.
Crosby contends that the complaint does not arise from the sdle and dleged breach of an insurance
contract; rather, she dams that the complaint arises from the sdles, adminigration and service of the
insurance contract. Thisargument ignoresthefact that, unlesstherewasacontractud relationship between
Union Nationd and Crosby, she would have no dams arigng from the sdes, adminidration and sarvice
of theinsurance palicy. Rights and duties arigng from an insurance policy are construed according to the
laws of contract. Miss. Farm Bureau Cas. Ins. Co. v. Britt, 826 So. 2d 1261, 1265-66 (Miss.
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2002). The dleged mismanagement and misgppropriation of premium money concans Crosy's
contractud duty to pay for the insurance policy and Union Nationd to provide her coverage.
CONCLUSION

126.  Since Crosby'scomplaint soundsin tort and contract, we find that the chancdlor erred in denying
Union Nationd's mation to trangfer to arcuit court. Therefore, we reverse the chancery court'sorder and
remand to the Chancery Court of Covington County with ingructions to trandfer this case to the Circuit
Court of Covington Cournty.
127. REVERSED AND REMANDED.

PITTMAN, CJ.,SMITH, PJ., COBB, CARLSON, GRAVES AND DICKINSON,

JJ., CONCUR. EASLEY, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION.
DIAZ, J.,NOT PARTICIPATING.

10



