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CARL SON, JUSTICE, FOR THE COURT:
1. Thisagpped aisesfrom uponanorder granting partid dismissd of acomplaint filed by Billy Butler,
Y zette Bridget Butler, Jugtin Price Butler, Roshanda Tatyona Nesha Butler and Antrisa Fontae! Butler

(cdllectivdy the"Butlers') and the subsequent entry of find judgment by the Scott County Chancery Court.



Thisorder and find judgment provided, inter dia, thet thefina judgment was entered pursuant to Miss R.
Civ. P. 54(b). The Butlers complaint sought, inter dia, thet they be awarded aportion of acourt-approved
sdtlement. The settlement agreement at issue purported to discharge dl dams regarding the dleged
medica mdpractice of the Mississppi Baptis Medicd Center and others in rdaion to the trestment of
Buffy Brantley (Buffy). TheButlers, Buffy' sfather and hdf-gblings, arguethat they were necessary parties
who weredther not induded inthe settlement or fraudulently induced towaivetheir vdid daims. Following
the partid dismissd of their complant, the Butlers goped, presenting the fallowing issues for the Court’'s
congderation:

l. WHETHERTHETRIAL COURT ERREDINGRANTINGPARTIAL
DISMISSAL OF PLAINTIFFS CLAIM WHEN THEY SUED FOR
A PORTION OF A CONTINGENT WRONGFUL DEATH
SETTLEMENT INTENDED TO COVER ALL POTENTIAL
CLAIMANTS.

.  WHETHERTHETRIAL COURT ERREDINGRANTINGPARTIAL
DISMISSAL OF PLAINTIFFS CLAIM WHEN THEY ALLEGE
INSUFFICIENT PROCESS AND RESULTING LACK OF
JURISDICTION OVER PERSON WITH RESPECT TO THE
CONSERVATORSHIP PROCEEDINGS.

FACTS
2.  Buffy is the daughter of Billy Butler (Butler) and Lee Girtha Brartley (Brantley). Butler and
Brantley werenever married. They parted ways, and both have since married and have childrenfrom other
goouses. Y zette Bridget Butler, Justin Price Butler, Roshanda TatyonaNesha Butler and Antrisa Fontag
Butler (the Butler children) dl live with Butler and are hdf-ablings of Buffy. Bridgette Nicks, Yaamine
Nicks, and James Nicks, J. (the Nicks children) are dso hdf-gblings of Buffy and reside with Brantley,

thar mother.



13.  InNovember 1997, Buffy suffered atraumdtic iliness and was tregted a the MisSssippi Beptist
Medicd Center in Jackson, Missssppi. As a result of dleged medica mdpractice, Buffy suffered
permanent injury. A complaint was filed againg Missssppi Baptist Mediica Center and othersin Hinds
County Circuit Court by Brantley, asnext friend of Buffy.! A settlement wasreached pursuant to awritten
agreament dated January 19,1997, between Mississippi Baptist Medica Center and other defendants. The
settlement wias for $10 million and condtituted afull and find rdesse of dl damson behdf of Buffy. The
agreement dated: "The rdlease mugt be gpproved by the court and must include all claimantsand
potential claimants." (emphasisadded).

4.  Brantley petitioned the Scott County Chancery Court to be gppointed the conservator of Buffy and
her etate. She dso petitioned the court for the authority to settle the daim. The court granted these
requests on April 4, 1997.2

B. Ondanuay 5,1998, Brantley and the Nickschildren filed aPetition for Authority to Settle Doubtful
Clam. This ptition Sated that adam would be settled on behdf of Buffy, but did not explain theamount
of the settlement, who would receive the settlement proceeds, or the amount of atorney fees It did
mention thet Missssippi Medicaid Divison had alien for $183,256.11%againgt the $10 million settlement

proceeds.

!Lee Girtha Brantley, as Next Friend of Buffy C. Brantley, a Minor v. Mississippi
Emergency Association, P.A., MEA, Inc., Jon Finch, D.O., Jon Meyer, M.D. and Mississippi
Baptist Medical Center, Hinds County Circuit Court, Cause No. 251-96-1152-CIV.

“Butler assertsthat neither the court docket, the court file, nor the order appointing the conservator
reflect that process was served on him.

3The chancellor, however, found the amount of the lien to be $183,662.11.
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6.  Thefollowing day, January 6, 1998, Butler executed awaiver of process by whichhevoluntaily
consented to waive natice of any hearings regarding Buffy, and he dso waived process of dl amended
petitions filed with the edate
7. OnJanuary 15, 1998, Brantley and the Nicks children filed an Amended Petition For Settlement
of Doubtful Claim. Inlight of thewaiver Sgned by Butler, hewasgivennonatice. Thisparticular amended
petition stated that the settlement amount was $9,350,000.
8.  BrantleyandtheNickschildren contacted Butler on January 21, 1998, to obtain power of atorney
fromhim dlowing Brantley to Sgn ardease on his behdf, and to obtain a Rdinquishment of Inheritance
Rights Butler was not informed of the settlement details before Sgning these documents
1. OnJanuary 22, 1998, Brantley and the Nicks children filed a third Petition (Second Amended
Authority To Settle Unliquidated And Doubtful Clam of a Minor).  This petition was <o filed with no
noticeto Butler. Thispetitioninformed the court thet therewas a$10 million settlement, and explained thet
$500,000 was dlocated to Brantley and $150,000 was dlocated to the Nicks children, who reside with
Bratley. This petition never mentioned Butler or his children.
110.  Paragrgph 9 of thisfind petition Sated:

That, as a pat of this proposed settlement, the parties desire to

compromise, settleand fored oseany inchoatedams for the padt, present

and future loss of love, sodiety, companion, [S¢] support and servicesof

Buffy Brantley dlegedly resulting from the conduct medethe subject of the

avil action referenced above.
11. This settlement petition was gpproved by the court, and an order was issued and dated January
26, 1998. Thefallowing isa breskdown of the settlement disbursements

TOTAL SETTLEMENT $10,000,000.00



Expenses 80,159.05

Lien 183,662.11
Buffy's Edate **5,454,833.51
*Byrd & Assodiates 3,89%4,471.53
Lee Girtha Brantley, Individudly **297,595.23
Nicks children ** 89,278.57

*40% contingent atorney fee

**fter atorney fee

Butler and the Butler children were never made aware of the hearing and recaived nathing from the
stlement.

112.  OnJanuary 28, 1998, Brantley Sgned ardease on behdf of hersdf, Butler (pursuant to the power
of atorney), Buffy and the Nicks children rdeesing the dircuit court defendants (Baptist Medica Center
and others).

113.  On November 12, 1999, Butler, individudly and as next friend of the Butler children filed aFirst
Amended Complaint praying that the chancery court would (1) set asde the January 26, 1998, order
gopainting Brantley conservetor of Buffy; (2) set asde the power of atorney Sgned by Butler dated
Jenuary 21, 1998; (3) st asde the Rdinquishment of Inheritance Rights Sgned by Butler, dated January
21, 1998; (4) reopentheissuedf dlocation of the$10 million settlement proceeds induding atorney'sfees,
(5) order dl defendants to return to the regigry of the court dl sums received from the settlement; (6)
award Plantiffs their rightful portion of settlement proceeds, and (7) award Plantiffs punitive damages.
114.  Anorder dated December 21, 2000, granted partid dismissal of the complaint insofar asit sought
to set asde the gppointment of Brantley as consarvaor, and insofar asit sought aportion of the dameges

aigng from injuries sUffered by Buffy.



115.  TheButlers pursuant to Miss. R. Civ. P. 15(g), filed a Second Amended Complaint to Set Asde
Settlement, For Damages and Other Rdief dated January 9, 2001. The chancellor entered an Order
Granting Partid Dismissal of the Complaint and Entry of Find Judgment pursuant to Miss R. Civ. P.
12(b)(6) and 54(b) on August 28, 2001, again dismissing the complaint insofer asit sought to set asdethe
gppaintment of aconsarvator and to dam aportion of damages arising from Buffy Brantley'sinjuries, for
falureto dae adam, pursuant to Miss R. Civ. P. 12(b)(6). The partid dismissd order found:
That nather a naturd parent, nor a haf-gbling, is entitled to
recovery of any damages themsaves in the metter of a persond injury
dam, by and on behdf of an injured minor child.
A naturd parent and hdf-gblings are satutory wrongful degth
beneficiaies Buffy Brantley's injuries are serious and permanent; but
Brantley isdill dive
No portion of the dam for persond injury settled, by and on
behdf of Buffy Brantley, was a contingent future daim for the wrongful
degth of Buffy Brartley.
Neither Billy Butler, as Buffy's neturd father, nor his children, as
Buffy's hdf-ablings areentitled to recovery of any damages inthemetter
of the persond injury daim sattled by and on behdf of Buffy Brantley.
ANALYSS
116. A Rule 12(b)(6) mation to dismiss under rases anissue of lav. T.M. v. Noblitt, 650 So.2d
1340, 1342 (Miss 1995) (collecting authorities). ThisCourt conductsde novo review on questionsof law.

| d. When congdering such amoation, thedlegaionsin the complaint must betaken astrue, and themation
should nat be granted unlessiit gopears beyond doubt on the face of the complaint thet the plantiff will be
uncble to prove any st of factsin support of hisdam. Lang v. Bay St. Louis’Waveland Sch. Dist.,

764 S0.2d 1234, 1236 (Miss. 1999).



l. WHETHERTHETRIAL COURT ERREDINGRANTING PARTIAL

DISMISSAL OF PLAINTIFFS CLAIM WHEN THEY SUED FOR

A PORTION OF A CONTINGENT WRONGFUL DEATH

SETTLEMENT INTENDED TO COVER ALL POTENTIAL

CLAIMANTS.
917. TheButlers contend that the chancery court authorized Brantley and the Nlicks childrentoreceive
$650,000 in a sattlement daim from which they were improperly exduded. They further contend thet
Baptist and others who negotiated this settlement intended the settlement to be find and to cover dl
potentid dameants, induding Butler and theButler children. Brantley'satorney represented tothechancary
court thet they were acting on behdf of dl interested parties, yet the Butler children were not mentioned,
and Butler dleges hewasfraudulently induced into Sgning aPower of Attorney and Walver of Inheritance
Rights*
118. Insofar asthe Butlers argue that the settlement usurped their potentid wrongful degth daims,
dismissal was proper because Buffy is dill dive Missssppi's wrongful degth datute, Miss Code Ann.
§ 11-7-13 (Supp. 2003), does not recognize " contingent™ wrongful deeth daims. To do so in this case
would usurp Buffy'sright to damegesto which shewould be entitled Smply because her rdativesanticipate
her degth earlier then it will naturdly occur. The wrongful desth satute is based on the premise that
whenever the desth of any person was caused by awrongful act, neglect or default of another, in such a
manner aswould have entitled the injured party to have sued had deeth not ensued, an action could be

mantained in the name of that person’s executor or adminigtrator for the benefit of cartain rdaives.

"Implidt in the codification of wrongful degth action isthe notion thet adam sounding in wrongful desth

4 This last assartion, referring to fraud, is ill pending in the trid court and is not an issue for our
congderation.



comesinto being upon the deeth of the deceased.” Gentry v. Wallace, 606 So.2d 1117, 1120 (Miss.
1992). "Our wrongful desth Satute provides a cause of actionsto the survivor s of thosewho dieasa
result of wrongful conduct. A person cannot qudify asa'survivor' until hesurvivessomeone™ 1d. at 1121
(empheds in origind). "A cause of action accrues only when it comesinto exisence as an enforcegble
dam; that is when theright to suebecomesvested.” 1d. Butler has bassd hisdam on law thet the State
of Missssppi does not recognize. Therefore, thereis no dam upon which rdief can be granted, and the
trid court was correct to grant adismissa.

119. However, intheinterest of judice, this Court feds compdled to take notice of ancther aspect of
thiscase Theorigind defendantsin this case came to asettlement agresment with Brantley bdieving thet
dl interested partieswereinvolved, and that, by ther agreement, al possbledamsencompassngthedam
of medicad mapractice would be extinguished. Brantley, the Nickschildren, and Butler, by way of power
of atorney, were dl involved in this settlement. This settlement was submitted to the chancery court and
was gpproved; however, the chancery court was unaware of aparticular fact which affects the settlement
agreament. The Butler children, according to the record, were never mentioned by Brantley during
Settlement agreaments or to the chancery court during goprova of the settlement. While Butler Sgned a
power of atorney infavor of Brantley, it said nothing about his minor children who havethe samerdation
to Buffy asdo the Nicks children. Thus interested parties were left out of the settlement, and ther rights
werenot represented. Intheinterest of fairness and equity, we condude thet the gpprovd of the chancery

court of the settlement must be reversed. All monies avarded to Brantley and the Nicks children should



be removed from their possessior? and added to Buffy' sestate. Because of possible conflicts of interest,
aneutrd consarvator should be gppointed to replace Brantley as conservator. Thisconservator should be
required to make a quarterly accounting for the sake of protection of the estate and Buffy's interests
pursuant to Miss. Code Ann. § 93-13-67 (Rev. 1994).

Il.  WHETHERTHETRIAL COURT ERREDINGRANTINGPARTIAL
DISMISSAL OF PLAINTIFFS CLAIM WHEN THEY ALLEGE
INSUFFICIENT PROCESS AND RESULTING LACK OF
JURISDICTION OVER PERSON WITH RESPECT TO THE
CONSERVATORSHIP PROCEEDINGS

120.  Brantleyadministered Buffy'sestate under the conservetorship laws, however, Butler contendsthet
snce Buffy is a minor, this procesding should be controlled by the law of guardianships While the
conservatorship and guardianship laws are dikein many aspects, the parties submit thet theselawsare not
identica insofar as thase persons who are required to receive notice. To establish which law should have
been utilized to handle Buffy's etate, we firg take note of the individuas who may be dedared wards

under each Satute:

Brantley hasfailed to establish exactly why she was awarded this amount of monies. ThisCourt
could find only two reasons upon which she could have been awarded this money, future earnings of the
child and medical expenses. Medical expenses were settled separately, and were not paid by Brantley,
and had the award been based on the child's logt future earnings, the father and mother of the child are
entitled to equa sums. Wright v. Standard Oil Co., 470 F.2d 1280 (5th Cir. 1972).

The same goes for the monies awarded to the Nicks children. Children do not have a cause of
action for injuries to their sblings. Moore v. Kroger Co., 800 F. Supp. 429, 434 (N.D. Miss. 1992),
aff'd mem. 18 F.3d 936 (5th Cir 1994).

Based on these cases and law, the only reason the parties could have been awarded this money
is based on a contingent wrongful death clam. Since Mississppi does not recognize this claim and Buffy
is not dead, the awards should be added to Buffy’s estate so that it can be distributed properly to all
interested parties.



Guardians may be gopointed for minors, Miss. Code Ann. § 93-13- 15 (1972); or

incompetent adults Miss. Code Ann. § 93-13-121 (Supp.1983); a person of unsound

mind, Miss. Code Ann. 88 93-13-123, 125 (1972); dcohalics or drug addicts, Miss.

Code Ann. 8 93-13-131 (1972); convictsin the penitentiary, Miss. Code Ann. § 93-13-

135 (1972); personsin the armed forces or merchant seamen reported asmissing, Miss

Code Ann. 8§ 93-13-161 (1972); or for veterans entitled to recave moneys from United

Sates Veeaans Bureau, Miss. Code Ann. 8 35-5-5 (1972) or minor wards of aveteran,

Miss Code Ann. 8 35-5-7 (1972). Theguardian isthelegally recognized custodian of the

person or property of another with prescribed fidudary duties and respongibilities under

court authority and direction. A ward under guardianship is under alegd disahility or is

adjudged incompetert.
Harvey v. Meador, 459 So.2d 288, 291 (Miss. 1984). A consarvator for the management of property
may be gppointed by the chancery court of the county of the resdence of any person who "by reason of
advanced age, physcd incapadity, or mentd weekness is incgpeble of managing his own edate” Miss
Code Ann. §93-13-251 (Rev. 1994). Additiondly, "if the court deemsit advisable" the consarvator may
have charge and custody of the person aswell asthe property. | d.
21. Sincethe"Legidaureprovided anew procedurethrough consarvatorshipfor supervison of estates
of older adults with physcd incgpadity or menta weskness, without the sigma of legdly dedaring the
person non compos mantis,” Harvey, 459 So. 2d a 291-92, it would appear evident at first glance that
aguardianship is utilized for minorsand consarvaorshipsfor adults. But further analyss of the gpplicable
dautes revedsthet there are no limitations or requirementsfor age. Since Buffy suffersfrom apermanent
illness which renders her unable to manage her own edtate, ether a guardianship or a consarvaiorship
would be gppropriate in this case. However, the use of a consarvaiorship is more gopropriate in this
Stuationbecause aguardianship of aminor isterminated when theward reachesthe age of 21, Miss Code

Ann. § 93-13-75 (Rev. 1994), whileaconsarvatorship can be terminated only if the personisrestored in
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mind and body. Miss. Code Ann. § 93-13-265 (Rev. 1994). Inlight of the unfortunate redlity thet Buffy
will mogt likely not recover from her severeinjuries, a consarvatorship is gopropriate.
122. Regading the notice required under a conservatorship, Miss. Code Ann. 8§ 93-13-253 dates
Uponthefiling of such petition, the derk of the court shal st atime and placefor heering
and shdl cause nat less then five (5) days natice thereof to be given to the person for
whomthe consarvator is to be gppointed, except thet the court may, for good cause
shown, direct thet ashorter notice be given. Such natice shall dso be given to the husband
or thewife, or adescendant or an ascendant, or next of kin of the person for whom the
conservator is to be gppointed, provided the person to whom natice is given isaresdent
of Misss3ppi, except where such person ishimsdf the petitioner, it baing the intention of
the legidatureto require persond service on the person for whom the consarvetor isto be
gopointed and onerddive. If sad personisentitied to any benefit, estate or income paid
or payable by or through the Veterans Adminigration of the United States Governmertt,
suchadminidration shdl dso begiven such natice. Natice may be by persond sarviceby
the sheiff asin service of other process but nothing herein shall be congtrued to prevent
competent persons from accepting notice in person from the derk or his deputy.
123.  Accordingtothisgtatute, which covershoth guardianshipsand conservatorships Brantley hasfailed
to meet the requirement of sending naticeto next of kin. Butler, being the father of Buffy, would cartainly
qudify asbeing next of kin. However, this migake is not fatd congdering dl the facts of the case under
our dandard of review on a Rule 12(b)(6) dismissd. Butler assatsin his complaint thet he was never
properly served with notice of the consarvatorship proceeding, thus, he assarts the chancery court never
hed jurisdiction over him. This must be teken astrue. However, hedso admitsthat hewaspresantinthe

courtroom during the procesding. ThisCourt hddin McCoy v. Watson, 154 Miss. 307, 122 So. 368,

370 (1929), thet actud knowledge by a defendant of the pendency of a Uit againg him is immaterid,

"unlessthere has been alegd summonsor alegal appearance.” Brown v. Riley, 580 So.2d 1234,

1237 (Miss. 1991) (emphasis added). A voluntary gppearanceisan "overt act by which, or asaresult of
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which, a person againg whom a suit has been commenced submits himsdf of the juristiction of the court
inthe particular st McCoy, 122 So. & 369. While Butler's complaint makes no mention of the fact,
Brantley’ shrief, aswel asthe Finding of Factsand Condusionsof Law issued by thetria court,® point out
that, while in court, Butler was asked directly if he had any problem with the granting of the
consavatorship, and he responded that he had no objection. This Court condudesthat this condtitutesan
overt act which submitted Butler to the jurisdiction of the court and therefore amounted to notice of the
proceedings. Therefore, noticewasnot required to be served on Butler in the conservatorship procesding.
It was met when Butler mede a voluntary legd gppearance during the proceeding by answering the
quedtions put forth to him. Consequently, we afirm the decison of the chancery court onthisissue
CONCLUSION

924. TheButlers have faled to date adam upon which rdief can be granted in @ther of thetwo issues
presented to this Court; however, in theinterest of judtice the court-gpproved alocation of the settlement
monies must be reversad because necessry paties, the Butler children, were not mentioned in the
stlement proceadings. Themoniesawarded to Brantley and the Nickschildren arethereforeto be added

to Buffy's estate. On remand, the chancery court should gppoint aneutral consarvator to replace Brantley

®In his order, thetrial judge stated at paragraph 4, as follows:

The Court independently recalls the hearing on the Petition For Appointment of
Conservator, conducted on April 4, 1997; and the Court specifically recalls and takes
judicid notice that Billy Butler attended the hearing and was questioned by the Court, and
he indicated to the Court that he had no objection to the gppointment of Lee Girtha
Brantley as Consarvator of the person and of the estate of Buffy Brantley.
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as consarvator in light of possible conflicts of interest in handling Buffy's esdate; require a quarterly

accounting of the estate; and conduct further proceadings in accordance with this opinion.

125. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.
PITTMAN,C.J.,SMITH AND WALLER, P.JJ., GRAVESAND DICKINSON, JJ.,

CONCUR. COBB AND EASLEY, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J.,NOT PARTICIPATING.
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