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1.  ThisCoutinFreemanv. Pub. Employees’ Ret. Sys. of Miss., 822 So. 2d 274 (Miss. 2002)
(Freeman |), conduded that the decison of the Public Employees Retirement Sysem (PERS) to
terminate John P. Freeman’s disahility benefits was not supported by subgantid evidence. 1d. at 279.

Thus, we hdd:

[T]he judgments of the dircuit court and PERS arereversed, and this caseis remanded to
the drcuit court with indructions to remand to PERS for reindatement of Freeman's
disshility gatus and his bendfits, with back pay from the date of the termination of those
bendfits. Inaccordance with Section 25-11-113(3) and thisopinion, PERS, a itsoption,
may conduct anew, fair and impartid hearing evauating Freeman's disahility after he hes
been thoroughly examined by gppropriate medicad personnd.



This Court’s mandate to the circuit court provided: “You are commanded, that execution and further
procesdings as may be gopropriate be forthwith be had congstent with thisjudgment and the Condtitution
and Law of the State of Missssippi.”
2. Uponremand, on July 25, 2002, the dircuit court ordered PERS to reindate Freeman’ sdisahbility
datus and benefits with back pay. However, the next day, Freeman's atorney submitted a proposed
amended order that provided for the award of interest on the unpaid benefits. Accordingto PERS it did
not “becomeaware’ of thisorder until over amonth after it wasentered.! However, the record indicates
that PERShad at least someknowledge of Freeman’ sproposed amendment totheorder. PERS submitted
aletter opposing theamended order on July 26, 2002, the same day Freeman’ satorney sent the proposed
amendment. Despite PERS' objections, the circuit court remanded the case and ordered reindatement
of Freeman’s disability status and benefitswith back pay. In addition, the dircuit court ordered PERSto
pay “legd interes a the rate of 8% to be caculated from the dete of the first rengtated monthly benefit
whichisAugus 1, 1998 PERS gppeds and raises the following issues
l. WHETHER THE CIRCUIT COURT ERRED IN DENYING THE
PUBLICEMPLOYEES RETIREMENT SYSTEM’SMOTIONFOR
RECONSIDERATION.
[l.  WHETHER THE CIRCUIT COURT ERRED IN ENTERING ITS

AMENDED REMAND ORDER SINCE IT WENT BEYOND THE

SCOPE OF THIS COURT'S MANDATE AND AWARDED

INTEREST WHERE NO STATUTORY AUTHORITY PERMITS

THE IMPOSITION OF INTEREST IN APPEALS SUCH ASTHAT

BEFORE THE COURT.

DISCUSSION

'Freeman correctly points out that under URCCC 11.05 it is the responsibility of the circuit
clerk - not the circuit court - to mail counsel of record notice when an order has been entered.
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18.  BecausethetwoissuesPERSrasesareintertwined, they will tregted together herein. PERS does
not spedificaly address Issue | in its brief, but the thrust of its argument is thet the circuit court erred in
denying the moation for recondderation because the court was without power to order the payment of
interes. PERS assarts that the dircuit court lacked this power because there is no provison under
Missssppi law that empowers a court to grant interest in a case such as this. In response, Freeman
contends thet the dircuit court could lawfully grant interest because Freeman and PERS are, in effedt,
involved in a contractud reationship. Thus, pursuant to Miss. Code Ann. § 75-17-7 (Rev. 2000), the
dreuit court inthis case could grant interest on the back pay of Freeman’ sdisability benefits. Alternativey,
Freeman assertsthat the doctrine of unjust enrichment supportsthe circuit court’ sorder to pay interest on
the benefits,
. Unde wdl-settled Missssppi law, theaward of prgudgment interest isin the discretion of thetria
court, regardless of the Satute under which such interest issought. United States Fid. & Guar. Co.
v. Conservatorship of Melson, 809 So.2d 647, 662 (Miss. 2002). Miss. Code Ann. § 75-7-17
provides

Alljudgmentsor decr eesonany sale or contr act shal bear interest a thesamerate

as the contract evidencing the debt on which the judgment or decree was rendered. Alll

other judgments or decr ees shdl bear interes at the per annum rate st by the judge

hearing the complaint from adate determined by suchjudgeto befair, but inno event prior

to thefiling of the complaint.
(empheds added). Asthis Court noted in Pub. Employees’ Ret. Sys. of Miss. v. Langham, 812

S0.2d 969, 974 (Miss. 2002), Section 75-7-17 “sats out the limited ingances in which adamant hasa

right to prgudgment interest.”



5.  Beforethecourt bdow, Freemanrdied on Langhamfor the contention thet interest was payable
onhisdisahility bendfits? InLangham, theplaintiff’ shusband, aMississppi Highway Patrdl (“thePatral™)
officer, was killed in the line of duty. 812 So. 2d a 971. In 1997, Langham became aware of an
amendment to Miss Code Ann. 8 25-13-13 which increased the benefits available to widows of highway
petral officerskilled intheline of duty. 1d. Seeking increased survivor bendfits for her gepchildren (the
deceased officar’s children) and interest on unpaid benfits, Langham sued PERS and the Patrd in the
Chancery Court of Covington County basad onthischangeinthelaw. 1d. Thecourt entered ajudgment
infavor of Langham. 1d. & 970. On gpped, the only gppdlant in Langham was the Patrol because
PERS agreed to pay whatever amount the Patrol decided Langham was entitied. 1d. We note dso that
Langham did nat involve disahility benefits, as doesthe case @ bar.

6. “The Parol and PERS ae completdy separae retirement sysems, each with ther own
adminigraive board.” 1d. a 972. PERS merdy adminigersthe Patrdl’ sretirement system. | d. a 970.
The Paral was organized specificdly to “provide a ssparate retirement system for the highway safety
patrol.” 1d. Further, thereis no gatutory schemefor adminidrative gopealsunder the Patrdl’ sretirement
sygem. 1d. Langham aforded the Patrol an opportunity to render a decison on the matter by medting

withthe Patrol adminigtrative board at least twice and corresponding/meeting with other people connected

withthe board. 1d. Becausethe Patrol rendered no decison, Langham “properly chose to file suit in

chancery court.” 1d. We noted that “the Patrol was ‘designed to provide more liberd benefits for the

2t is unclear to what extent the circuit court relied on Langham in its decision to order the
payment of interest Snce the court did not render a written opinion upon remand. However, the court
amended its order to include the payment of interest after recelving Freeman’s letter in which he raised
Langham.



highway safety patrolmen’ then those sat out in the datutes rdaing to PERS” 1d. a 974 (quoting
MissCode Ann. § 25-13-1).
7. ThePard in Langham argued that nothing authorized it to pay interest on the “late payments”
Despite the Patrol’ s arguments againd interest payments, this Court in Langham held thet the award of
interest was gppropriate. 1d. We held that dthough the award of interest was proper, thetrid court erred
in ordering Six percent interest because Miss. Code Ann. 8 75-17-1 mandates that the “‘legd rete of
interest on dl notes, accounts and contracts shdl be eight percent (8%6) per annum.”” | d. a 975 (quoting
Miss Code Ann. 8 75-17-7).
8.  Herg in its letter opposing the amended remand order, PERS argued tha Langham was
ingpplicable to the case a bar because PERS was dismissed early in the Langham proceedings.
Moreover, PERS assarted that Langham is disinguisheble because it was a avil action and the
controversy hereis an gpped of an adminigrative decison. We agree
9.  Inaddition, PERS noted that Freeman failed to rase theissue of interest in the proceedings before
PERS and the court bdow. This Court hasrepestedly held that anissue not raised before the lower court
isdeemed waived and isprocedurdly barred. Davis v. State, 684 So.2d 643, 658 (Miss. 1996); Cole
v. State, 525 So.2d 365, 369 (Miss. 1987). We, therefore, apply the procedurd bar.
110.  Moreover, our mandatein Freeman | falsunder thelaw of the casedoctrine. Thisdoctrine hes
been described asfollows

The doctrine of the law of the caseisamilar to thet of former adjudication, rdaesentirdy

to questions of law, and is confined inits operation to Subsequent proceedingsinthe casa

Whatever is once etablished as the contralling legd rule of decigon, between the same

partiesin the same case, continuesto bethelaw of the case, 30 long asthereisagmilarity
of facts. Thisprinciple expressesthe practice of courts generdly to refuseto reopen what



has previoudy been decided. It isfounded on public policy and theinterests of orderly and
congdent judicid procedure.

Moeller v. Am. Guarantee & Liab. Ins. Co., 812 S0.2d 953, 960 (Miss. 2002) (quoting Simpson
v. StateFarmFire& Cas. Co., 564 S0.2d 1374, 1376 (Miss. 1990)). According tothemandaterule,
a oedific gpplication of this doctrine, a mandate issued by this Court “‘is binding on the trid court on
remand, unless the case comes under one of the exceptionsto thelaw of the case doctrine”” Moeller,
812 So.2d a 960 (quoting Simpson, 564 So.2d & 1377). These exceptionsindude “* materid changes
inevidence, pleedingsor findings'” Moel ler, 812 So.2d a 960 (quoting Cont’| Turpentine& Rosin
Co. v. Gulf Naval Stores Co., 244 Miss. 465, 480, 142 So.2d 200, 207 (1962)), and “the need for
the Court to * depart from itsformer decison’ “after mature congderation’ so thet ‘unjust results will not
occur.” Moeller, 812 So.2d a 961 (quating Brewer v. Browning, 115 Miss. 358, 364, 76 So. 267,
269 (1917)).

11. Our mandate in this case did not address interest.  Rather, we Smply ordered rendatement of
Freeman’s disability satus and his benefits with back pay only. While it ordered reindatement of
Freeman’ s Satus and benefits, the dircuit court in addition ordered interest onthebendfits Thedrcuit
court, therefore, exceeded the scope of our mandate. [n addition, wefind that no goplicable exception to
the law of the case doctrinein the case sub judice.

CONCLUSION

12. Because hefaled to rase the issue of interest in the proceedings before PERS and the court
bdow, Freeman's dam for interest is procedurdly barred. Furthermore, under the mandate rule, our
origind mandateinthiscasein Freeman | washbinding onthecourt bdow. That mandate did not address

interest & dl. Thus thedrcuit court erred in exceading the scope of our mandateinthiscase. Therefore,



we reverse and render the circuit court’ s judgment on remand fromFreeman | only to the extent thet it

awarded interest.

113. REVERSED AND RENDERED.
PITTMAN,C.J.,,WALLER,P.J.,COBB,CARLSON, GRAVESAND DICKINSON,

JJ.,CONCUR. EASLEY, J.,CONCURSIN PART AND DISSENTSIN PART WITHOUT
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.



