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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Themation for rehearing is denied. The previous opinion of this Court is withdravn, and this

opinion is subdtituted therefor.



2. Gaha Ndl Ren, an ddely Alzheamea’s patient, was a resdent of Siver Cross Nurang Home
(“Silver Cross’). Shedied on September 3, 1998, asaresult of being atacked and bittenin her bed by
fireantson August 30, 1998, at the Slver Crossfadility. Her husband and son, F. Joseph “Jarry” Ren,
S, andF. Joseph* Joey” Rein, X, sued Siver Cross, AcePest Contral (“Ace’), Benchmark Condruction
Company (“Benchmark”), and two landscgping companies, Growin Green Landscgpe, Inc. (Growin
Grean) and William Schilling, individualy and d/l/aNaturd Accents Nursery and Landscgpers (“Natura
Accents’) for damagesfor her wrongful desth. The Reins settled with Slver Crossand Ace Pest Contral.
The Hinds County Circuit Court dismissed the negligence and breech of contract dams agangt
Benchmark, Growin Green and Naturd Accents. The Reins ask that this Court overturn thetria court's
decisons
FACTS

18.  Mrs Rein was dtacked , bitten and gravely injured by fire ants while lying in her bed a Siver
Cross. Asareault, she died three days later. Apparently, the ants entered and infested her room by
caming through spaces in the wals Immediatdy after the inveson and assault on Mrs Rein, it was
determined thet the ants likdly came from an ant bed immediatdy outsde Mrs Rein’sroom. The record
indicates thet thiswas not the firgt time fire ants invaded the nuraing home as g&ff and patients previoudy
saw fireantsin thefadlity. The record dearly indicatesthat the ants were srongly atracted to moisture
whichlingered around the exterior perimeter of thebuilding. Thereasonsfor that concentration of moisture
arevigoroudy disputed. Thelength of timetheant bed wasallowed to exist untrested and detected outside
Mrs. Rein'sroom is aso debated.

4.  Frg, the Ransargue thet the errors and omissons of Benchmark were the cause of Mrs Rein's

death. They contend thet Benchmark breeched its contract with Siver Crossto build assfefadility for the



bendfit of Slver Cross as well as third-party benefidiaries induding Mrs. Rein. They dso contend thet
Benchmark’s negligence in inadequate condruction of Silver Cross was the proximete cause or a
contributing cause of the attack on Mrs. Rein and her subsequent desth.

. TheRansdso dlege breach of contract by Benchmark. They assart that Mrs Reinwasathird-

party beneficiary of the congruction contract between Benchmark and Silver Cross. They dlege that

Benchmark breached obligations owed to Siver Crossaswell asthe resdents, who were the third-party
benefidiaries of the contract, when it falled to congtruct the facility to dlow adequeate drainage.

6.  TheRensassat that Benchmark contracted to congtruct the nursing homein accordancewith the
agreed and gpplicable date and federd government and agency sandards, plans and spedifications. The
Reins contend thet the contract expresdy or impliedly provided for Benchmark’s condruction of asafe
fadlity for itselderly, disabled and confined residents. Benchmeark’ sfaulty congruction andfalluretofollow
spedifications, an example of which was the inadequete Ste preparation, is blamed for the resulting
continuous moigture outsde of the building which was condudive to insect infestation. Benchmark isdso
blamed for not ensuring the safety of thefill dirt thet was used inthe condtruction.  Itisaso suggested that
Benchmark improperly failed to treet the building and ste for fire ants

7. TheReanscontend that Benchmark’ s negligence or gross negligence was the proximete cause, or
dterndivdy, acontributing cause of Mrs Rein'sdegth. They assart that punitive damages are warranted
snceBenchmark’ sconduct wasin conscious, wilful, wanting and recklessdisregard for Mrs Rein'srights

The Reins argue that Benchmark should have reasonably foreseen the importance of Ste preparation and

drainage when condructing the fadlity.

18.  Severd patinent exhibitsfiled by the Reinsin response to Benchmark’ s Mation to Dismisswere

examined by thetrid court and areincdluded in the record. In support of their daims againg Benchmark,



the Reins submitted reports from an entomologi<, a foundation company, the Department of Hedth and
Humean Searvices and the effidavit of a public works contractor.

9.  The Reins presented the trid court with a letter from James Jarratt, an entomologist with the
Missssppi State Universty Cooperdtive Extenson Sarvice. Thet letter indicates that Jarratt observed
problems in the building perimeter which would tend to hamper pest contral efforts. He referred to the
position of the weegp hales, the succo like wal covering, and the drainege and direction of the irrigation
heads. Upon ingpection, Jarratt recognized thet theweep holeswerenot theusud digancefromthegrade
of the building but were indeed “a grade’ in some places and as much as Sx to eight inches bdow grade
in others, which resulted in poor functioning. He aso described pine mulch and top soil stacked againgt
the building blocking thehales. Hefound the succo finish of the building to be below gradewhich can act
asawick and move moidure up into the wall voidswhich, inturn, atractsinsects. He mentioned thet the
downspouts werelocated behind air conditioning pads, dso causng inadequate drainage by foraing weter
intothewegp holes. Fndly, Jarratt remarked thet theirrigation sysemwasnat working. Having observed
moidure in two places, he sugpected that the walls were wet when the irrigetion sysem was used. He
conduded that the exdusive correction of the problems he observed would not be sufficient to control the
insect infestationsa Slver Cross: Herecommended that additiona proceduresbeimplemented along with
his suggedtions

110.  After Mrs Rein'sdeeth, her family hired an enginearing firm to examine the Siiver Crossfadlity.
Benchmark Enginearing, acompany separate and didinct from Benchmark Condruction, examined the
origind plans and specifications for the congruction of Siver Cross A foundation report written by JB.
Rushing and basad on his obsarvations was presented to the trid court to support the dlegations againgt

Benchmark. Benchmark Enginearing found violations of plansand pedificationsin congruction. Frg, the



firm indicated that the landscaping and Sdewak were improperly congtructed which caused undesirable,
condant moisture above the brick ledge. The second vidlation that Rushing found was the improper
condruction of  brick wall on the front porch which dlowed the weep holes to cary moidure to the
foundation which hdd maisture againg the building causing the deterioration of  the dructure of thewall,
the Gypsum board and insulation. Benchmeark Enginearing recommended the devel opment and inddlation
of plansto dlow proper drainage.

M A Depatment of Hedlth and Human Sarvices report which detalled the previousviolaions by
Siver Crossand the subssquent solutions was the third exhibit offered by the Reins.  Thet report redites
that the building contractor, Benchmark Congruction, improperly faled to furnish the Department with an
“ashuilt” survey, reulitingin Benchmark’ sviolation of Department requirements. Based onitsagent’ sinitid
ingoection and gt interviews, the Department of Hedlth and Human Sarvices found thet the fadility wes
not “designed, constructed, equipped and maintained to protect the hedlth and safety of the residents,
personnd and public.” The ingpector olbsarved improper establishment or maintenance of the contours
and devationsof il a Siver Cross The soil in the flower beds was Sx inches above the dab. The
ingpector described substandard condruction that prevented free run off from water and  proper
downgpout discharge. The Depatment demanded that Siver Cross correct the inadequacies with
subgtantid grading and trenching. That same document o reditesthefollow up meesurestaken by Siver
Crossin response to those demands. The Department noted that Siiver Cross hired an engineer and a
survey company to conduct an “ashbuilt” survey and thet therewere explicit plans for corrective meesures
to bring the fadility in line within the origind plans and to divert maisure

112. Lad, the Rans submitted the afidavit of Ben Turnege (“Turnage’), the CEO of Raxco, a public

works contractor.  Based on his persond knowledge and experience, Turnage characterized the



importance of adequiate drainage as being commonly recognized inthe generd contracting professon. He
asserted that it isgenerd knowledge in the congtruction industry thet inedequiate congtruction which results
inpoor drainage can causemany foreseeatbleproblems. Onesuch common and regularly recognized reult,
as reported by Turnage, is insect infestation. With support from Turnege, the Reins argue thet it is
reasonable to expect abuilder to know and gppreciate the risks associated with improper condruction
dlowing excessve moidure dong exterior walls

113. Benchmak countersthat the Reinshavefaled to saeadam. Benchmark firg arguesthet there
is no dlowable dam for breach of contract. Benchmark contends that Rein was nat a third-party
beneficiary to the contract asthe only direct beneficiary was Siver Cross. It isfurther countered thet, &
mod, Siver CrossresdentssuchasMrs Renareanincidental beneficiaries. Further, Benchmark asserts
compliance with gpplicable building codes, plansand spedifications. Alternativey, Benchmark arguesthat
it was not reasonably foresseeble thet ants would invade the fadlity, dimb into Mrs. Rein’s bed, injuring
her and ultimatdly causing her deeth, two years after completion of the building. Benchmark argues that
a burden to foresee the unforeseeable is not properly imposed. The building contractor assarts Turnege
and Jarrdt based thelr satements on hindgght and information unavalable a the time of Benchmark’s
involvement. Further, Benchmark assartsits congtruction was not the proximeate or a.contributing cause
of Mrs Rein'sdeath. Benchmark assertsthat evenif the antswere dravn to moisuredong thebuilding's
perimeter, this result was unusud, improbable, and extraordinary.

114.  Alsosued by the Reinsis Growin Green, alandscape contractor hired by Siver Crossfor theinitia
landscgping and itsmaintenance. Growin Greenwas under contract with Siver Cross until July 1998, one
month prior to Mrs. Rein'sdeath. Theorigind contract wasfor Growin Greento plant grass, condtruct

a grinkler sysem and perform rd ated landscgpework a Siiver Cross. After theorigind landscaping was



complete, the partiesentered an agreament for amaintenance contract. The contract asfound intherecord
does nat refer to any respongihility by Growin Green to treet, ingoect and control fireantsingdeor outsde
the building. The record indicates that there were occasions when Growin Green took Sepsto diminate
ant mounds from the areas for which it had landscaping responghilities
15. The Reins contend thet the maintenance contract between Siver Cross and Growin Green
induded an obligation for Growin Green to use reasonable and gppropriate methodsto ingpect, treet and
contral insects on the outside of the building dong with an dbligationto provide adviceon fireant control
and proper irrigation.  They dlege that Growin Green's falure to perform these obligations was a
ggnificant or contributing causeof Mrs Rein'sdeath. Alternatively, the Reinsurgethat, evenif the contract
did not indude an obligation to soray for pests, Growin Green voluntarily assumed the duty to contral fire
antsin areasonable manner even though the company did not have adequate experience and knowledge.
The depogtion of Gusse Adhley, the adminigrator a Silver Cross, is advanced to show Siver Cross
reliance on Growin Green to eradicate the ant problem. The Rens argue that snce dl the pest control
experts agree that effective fire ant control begins withthe exterior of the building, thereexidsafact issue
asto the identity of the company responsible for such contral. As with Benchmark, the Reins assert thet
punitive dameagesare proper snce Growin Green’ somissions, conduct, breechesand failuresweregrosdy
negligent and in reckless disregard for the rights and safety of Mrs. Reln.
116.  Growin Green damsits had no duty to protect Mrs Reinfrom antsatacking and killing her in her
bed. Ingtead, Growin Green’s commitment was only to maintain the lawvn and shrubbery. Growin Green
submitsthere is no evidence of any authority for it to perform any sarvices ingde Siiver Cross Growin
Green nates that during the bidding processthe parties did not discuss contralling, ingpecting or trestment

for fire ants nor was any such language induded in @ther contract with Siver Cross. Above dll, even if



aduty formerly existed, Growin Green ceased to provide sarvices one month before Mrs. Rein's death.
Commonsensedictatesthat an ant bed could haveformed within 24 hoursof theattack and cartainly within
the month after Growin Green’s contract ended.

17. Growin Greeninddgs tha effortsto eradicate antswere made for the sole purpose of protecting
its lavnmowers and equipment. Jamie Gatlin, the owner of Growin Green, explaned by afidavit that
monthly responghilitieswere* limited to maintaining thelandscgpe only” and ant control wasfor equipment
protectiononly with no chargeto treet fireant moundsor for the chemicas used in tregting those mounds
Growin Green contends that the Reins own expert entomologist lends support in gaing thet “it is
commonfor lavn mantenance companiesto poison moundsto protect their equipment.” William King, the
Rens second expeart entomologis, agreed that “it is reasonable for alandscgpe company to poison ant
moundsto diminate risk to thar equipment.” King dso Sated that “no matter what the yard man doesor
the mantenance man does, they [the pest control company] are responsible for the treetment and care of
thet fadility.” Further the fadlity adminidrator acknowledged the occasond trestments “out in the yard.”
She did not indicatethet therewere any expectationsfor Growing Greento perform dutiesrdating toinsect
control or eradication.

118.  Growin Green further argues that even if it valuntarily assumed the duty to treet and contral fire
ants, ummary judgment was il proper because any liahility imposad must be limited to the extent of the
undertaking. Growin Green dites severd cases from other juridictions that Sate this theory. Bailey v.
Edward Hines Lumber, Co., 719 N.E.2d 178 (Ill. App. Ct. 1999) (the duty of care imposed on a
defendant is limited to the extent of the undertaking); Coyle v. Englander’s, 488 A.2d 1083 (N.J.
Super. Ct. App. Div. 1985) (lidhility is limited to harms resuiting from the risk that the undertaking was

intended or reasonably expected to protect); Morin v. Traveler’ sRest Motel, Inc., 704 A.2d 1085

8



(Pa. Super. Ct. 1997) (dting one portion of the parking lot is not an underteking to st it dl). Growin
Greenwarns that “if the plantiff’ s argument were the law, yard men and landscape businesses could not
put insscticide on lawvns or plants for fear thet they might be sued if insects did damage to someone or
somethingingdethebuilding.”  Growin Green argues thet the alegetions go beyond the scope of the duty
actudly undertaken which wasto providelawn and landscgpe services. Growin Green dso contendsthat
any duty to contral fire ants was terminated the month before the atack on Mrs. Rein when the contract
wasteminated. Growin Green suggeststhis theory would impose lighility beyond its undertaking.

119.  Growin Green contends that it was unforessegble that ants would enter the Siver Cross fadlity,
crawl into Mrs. Rein's bed and atack her. Growin Green arguesthat to impose liahility would place the
burden of anticipating of an unusud, improbable and extraordinary occurrence. Growin Green advances
thet dthough damage to ther equipment or the plants from improper gpplication of insecticide is
foresaedble, it was unforessegble thet ants would kill Mrs Reinin her bed.

20. It further argues that dameages should be limited by Miss. Code Ann. § 85-5-7 (1999) as the
negligence of others was the cause of Mrs Rein'sdegth. - Growin Green advancesthat Slver Crosswas
not induced to forego other pest control methods in order to control pestsinddethe building. It pointsto
the rdaionship between Siver Cross and Ace Pest Control which obligated Aceto treet and ingpect the
indde and outsde of the fadility. It dso refersto the duty of Silver Cross employeesto ingpect and treat
thefadlity for ants

121.  FAndly, Growin Green damsthet it had no reason to know thet residents were dependent on its
ingoections or that it was necessary for their protection. Growin Green arguesthat asaresult, any benefits
acoruing to theres dentswere purdly incidentd.. In condusion, Growin Green assartsthat third-party rights

were never vested in Mrs Rain snce shewas nat abendficiary within theintent, terms, and meaning of the



contract. Growin Green contends that the resdents only benefidd interest in the contract was the
enjoyment of alandscaped fadlity.

722. TheReanscontend that Natura Accents negligently failed to treat the grounds and/or to properly
advise Siver Cross on trestment or eradication of fire ants They dso cite Naturd Accents falure to
control theirrigation surrounding thefadility and advise Siver Crosson possbleirrigation problems. They
date that the negligent or grosdy negligent failure by Naturd Accents to perform the contracted duties
contributed to or proximatdy caused Mrs. Rein's injuries and subsequent degth. The Reains argue thet
Natura Accents contracted with Siver Crass to contral ants around the outside perimeter of the Silver
Cross building. The Reins contend that the residents, indluding Mrs. Rein, wereintended to be third-party
beneficiaries of that contract and that Natural Accents negligently breached a duty owed to Siver Cross
and itsresdents. Insupport, the Renssubmitted the proposd from Naturd Accentsgivento Siver Cross
which detalls the services to be rendered by Natura Accents. The proposa which became the contract
contains express language indicating that Naturd Accents would perform “ant bed contral.”

123.  Naturd Accents contends that Mrs Rein’s injuries and deeth were a result of the negligence of
other individuas or entities. It assarts that as a landscgping company, it did not have any obligation to
control ants. Naturd Accentsrefersto thissarvice as a*“courtesy,” not apaid service obligating themto
fire ant control. Further, Naturd Accents submits that it was not foreseegble thet fire ants would attack
Mrs. Rein and cause her degth. Findly, Naturd Accents advances thet there isno  vidble breach of
contract daim becausethework performed by directly benefitted Siver Crass, not resdentssuch asMrs.
Ren.

ANALYSS
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24. Thetrid court dismissed the complaints againgt Growin Green and Naturd Accents pursuant to
Rule 56 of theMissssppi Rulesof Civil Procedure. Thetrid court aso dismissed Benchmark, the builder
of the nurang home. However, it improperly labded its decison as fdling under M.R.C.P. 12(b)(6)
indicating thet the Reins failed to Sate a claim agang Benchmark. On mation to dismiss under Rule
12(b)(6) of the Missssippi Rules of Civil Procedure, thewd|-pleeded factud dlegations of the complant
aretaken astrue, and themoationisnot granted unlessit gppearsbeyond any reasonable doubt thet the non
movant can proveno st of factsin support of thedam which would entittethemto rdief. Mooreex rel .
City of Aberdeen v. Byars, 757 So. 2d 243, 246 ( Miss. 2000); Butler v. Bd. of Supervisorsfor
Hinds County, 659 So. 2d 578, 581 (Miss 1995). On the other hand, when looking at the grant or
denid of summary judgment, this Court, aswell asthetrid court, congdersall evidentiary mettersbefore
it--admissonsin pleadings, answersto interrogetories, depogtions afidavits, etic. Cook v. Children’s
Med. Group, P.A., 756 So. 2d 734, 739 (Miss. 1999); Bennett v. Madakasira, 821 So. 2d. 794,
797 (Miss. 2002); Coleex rel. Colev. Buckner, 819 So. 2d 527, 530 (Miss. 2002). Because the
court made its decison after reviewing the Rans complant, Benchmark’ s answer and maotionto dismiss
aong with the response to the mation to dismiss and the accompanying exhibits its decison is properly
labded a summary judgment pursuant to Rule 56 of the Missssppi Rules of Civil Procedure.

125.  Summayjudgmentisafirmedif theevidence viewedinthelight most favorableto theparty againgt
whom the mation is made, showsthereis no genuine issue of materid fact and the movart is entitled to
judgment as amétter of law. City of Starkville v. 4-County Elec. Power Ass' n, 819 So. 2d 1216,
1220 (Miss 2002). Issues of fact are present when one party swears to one verson of the metter and

another saysthe opposite. Cook, 756 So. 2d a 739. Where thereis the dightest doubt over whether a
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factud issue exigs the court should resolvein favor of the non-moving party. Cothernv. Vickers, Inc.,
759 S0. 2d 1241, 1245 (Miss. 2000).

726. Thetrid court granted summary judgment in favor of Benchmark. Bassd on the complant and
exhibits submitted by the Reins in regponse to the Mation to Dismiss and gpplicable Missssppi law, the
trid court found that Benchmark could havenofaullt or liahility bassd onthetheory of negligence. Thetrid
court found, asametter of law, thet it wasnot foresaeableto Benchmark that Mrs. Rein would be attacked
and killed by fire ants some two years after the condruction of Slver Cross. Further, thetria court found
that, asamatter of law, falluresin the condruction of the nurang home could nat have been the proximeate
cause of Mrs Rein'sdegth. Asameatter of law, thetria court concluded that Mrs. Rein wias not athird-
party beneficiary of the condruction contract.

727. Thetrid court dso granted Growin Grean’ smation for summary judgment. The trid court found
that Growin Green did not assume nor owe aduty to Rein regarding fire ant control. Thetrid court noted
that Growin Green isalandscape company, not apest control company. Thetrid court found thet Growin
Green had no “broad sweeping duty” to contral fire ants per the landscgping contract with Siver Cross
Additiondly, because Growin Green was nat employed by Siver Crass when the infestation occurred,
Growin Green owed no duty toMrs Rein. Next, thetrid court held that evenif Growin Greenhed aduty,
the fire ant atack on Mrs Ran was unusud and unlikdy, only remotdy and dightly probable and
conssquently unforessegble. Thetrid court condluded that Mrs. Rein and her representatives were not
third-party beneficariesto the contract between Growin Green and Siver Cross: Thedirect bendfidaries
of the sarvices provided by Growin Green within the contract with Slver Cross was that entity, not the

resdents such as Mrs Ran.

12



128.  Fndly, thetrid court found that Naturd Accentsdid not assume or otherwise oweaduty to Mrs
Reinto protect her from fireants. Further, evenif Naturd Accentshad any duty, thetria court found thet
the fire ant attack on Mrs. Rein was unforeseegble. The court o conduded that Mrs. Rein was not a
third-party beneficiary of the contract between Naturd Accentsand Silver Cross

129. Inandyzing an actor’ saleged negligence, this Court askswhether aduty existisand whether it has
been breached. That isaquestion of law. But, “[t]he important component of the existence of the
duty isthat theinjury is‘reasonably for eseeable,’ "and thusit is gppropriate for the trid judge to
decide. Lylev. Mladinich, 534 So.2d 397, 399 (Miss 1991) (emphassadded). Theultimatequestion
iIswhether Benchmark could reasonebly foreseethat fallure to adequatdy providefor dranage around the
building could likdly leed to an insat infestation thet would cause adesth by fire ant bitesto aresdent of
the nurang home

130. ThisCourt in discussng the issues of duty and foreseeghility hes dated:

To succeed on a dam for negligence, the plantiff must prove duty, breech,
causdtion and injury. Meena v. Wilburn, 603 So. 2d 866, 869 (Miss. 1992). The
plantff must show "(1) the exisence of a duty ‘to conform to a pecific Sandard of
conduct for the protection of others againg the unreasonable risk of injury’, (2) abreech
of that duty, (3) causd rdationship between the breach and dleged injury, and (4) injury
or dameges™ 1d. a 870 n. 5 (citing and quoting Burnham v. Tabb, 508 So. 2d
1072, 1074 (Miss 1987)). Duty and breach of duty areessentid tofinding negligenceand
mug be demondrated fird. Strantz v. Pinion, 652 So. 2d 738, 742 (Miss. 1995).

Whileduty and causation both involvefor eseeability, duty isanissueof
law, and caustionis gener ally amatter for thejury. Juriesarenot indructedin, nor do
they engage in, congderation of the palicy matters and the precedent which define the
concept of duty. W. Page Kegton, Prosser and Keeton on Torts 88 37, at 236 (5th

€d.1984). This Court has hdd that the exigence vel nonof aduty of careisaquestion of
law to be decided by the Court. Foster v. Bass, 575 So. 2d 967, 972-73 (Miss. 1990).

Donald v. Amoco Prod. Co., 735 So. 2d 161, 174 (Miss. 1999) (emphasis added).
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131.  TheCourt of Appedsconddered theissue of foreseeshility inHankins Lumber Co. v. Moore,
774 S0. 2d 459, 464 (Miss. Ct. App. 2000). In Hankins, the Court of Appeds Sated:

When reasonable minds might differ on the matter, quedions of proximeate
cause and of negligence and of contributory negligence are generally for determination
of jury. American Creosote Worksof Louisianav. Harp, 215 Miss. 5, 12, 60 So.

2d 514, 517 (1952). These quesionsarefor thejury to decide under proper indructions
of the court asto the gpplicable prindiples of law involved. Smith v. Walton, 271 So. 2d

409, 413 (Miss. 1973). Foreseeability and breach of duty are dso issues to be
decided by the finder of fat once sufficient evidence is presented in a
negligence case. American Nat. I ns. Co.v. Hogue, 749 So. 2d 1254, 1259 (Miss.

Ct. App. 2000).

Hankins, 774 So. 2d a 464 (emphasis added). Thus it is a jury question only if there is “ sufficient
evidence’ before the Court; and therefore, the ruling by thetrid court was ajudgment cal as amatter of
law, but cartanly not impermissble
132.  Under Missssppi law, for aperson to belidblefor another person’ sinjury, the cause of aninjury
must be of such acharacter and done in such astuation thet the actor should have reasonably anticipated
ome injury asaprobableresult. Mauneyv. Gulf Ref. Co., 193 Miss. 421, 9 So. 2d 780, 781 (1942).
The actor is not bound to aprecigon of anticipation which would indude an unusud and improbable or
extraordinary occurrence, dthough such hgppening is within the range of possihilities 1d. This Court
requires that:
[flhe principles of common law must be kept within practica bounds and so as nat to
occupy an atitudewhich would placeit over and abovethe heads of thosewho mugt carry
ontheevery day afarsof life. Hence, thelaw mug say, asit does, thet “ care or foresight
as to the probable effect of an act is nat to be weighed on jewders scaes, nor caculated

by the expert mind of the philosopher, from cause to effect, in dl Stuaions”

Id. (dting Illinois Cent. R. Co. v. Bloodworth, 166 Miss. 602, 145 So. 333 (1933)).
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133. In Sturdivant v. Crosby Lumber & Mfg. Co., 218 Miss. 91, 65 So. 2d 291 (1953),
Surdivant wason hisemployer’ sbusness premisesesting lunch under atreewhen lightning ruck apower
line nearby. The lightning left the line and arced  thirty feet away into acresk and over to the tree under
whichSturdivant wasSitting and ran down avineinto Sturdivant’ sbody. | d. a 292-93. ThisCourt opined
that:

[t]o impase upon gopdlee liability for Sturdivant’ s desth would be placing upon gppdlee

the burden of previson or anticipation of an unusud, improbable or extraordinary

occurrence. It was within the range of possihilities that lightning would grike the power

ling, thet it would not follow the line into the pump house and the planer mill, but thet it

would continue graight aheed, leave theline, arc thirty feet over the cresk into atree, thet

Sturdivant would be under the tree, and thet the lightning would then go through the tree

and down avineinto Sturdivant’ sbody. But dthough therewasapossihility, thoseevents

were most asauredly no more then that.
Id. a 101-02. The Court found thet the event was too remote to require the defendant to foresee and
guard agang it. 1d.
1134.  When the conduct of the actor isa subdtantid factor in bringing aout harm to another then, “the
fact thet the actor nather foresaw nor should have foreseen the extent of the harm or the manner inwhich
it occurred does nat prevent him from baing lisble” Restatement (Second) of Torts, 8 435 (1965). This
Court has expresdy rgected the argument thet there is no negligence because the injury rardly occurs, or
never before occurred. Gulf Ref. Co. v. Williams, 183 Miss. 723, 185 So. 234, 235 (1936) (citing
Crawford v. City of Meridian, 174 Miss. 875, 165 So. 612 (1936)). Inregard to foreseedhility, the
“inguiry isnat whether the thing is to be foreseen or anticipated as one which will probably hegppen, but
whether it islikey to happen, eventhough the likdihood may not be sufficient to amount to acompardtive
probability.” Williams, 185 So. a& 236. Further this Court has held that defendants “cannot escgpe

lighility because aparticular injury could not be foreseen, if some injury ought to have been reasongbly
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anticipated.” Delta Elec. Power Ass'n v. Burton, 240 Miss. 209, 126 So. 2d 258, 261 (1961)
(empheds added).

1135.  InMcCullochv. Glasgow, the plaintiff aleged thet hisheart atack wastheresuit of the City of
Ackermantaking hisproperty through eminent domain. McCulloch v. Glasgow, 620 F.2d 47, 52 (5th
Cir. 1980). TheCity cdled hisheart atack unforeseegble. | d. TheFfth Circuit stated that the heart attack
need not have been foressedble if the defendant should have foreseen that its action would expose the
plaintiff to risk of some atherwise compensableinjury. | d.

136. This Court has explaned the theory of assumption of ligbility. Hartford Steam Boiler
Inspection & Ins. Co. v. Cooper, 341 So. 2d 665 (Miss. 1977). In Hartford, the operator of a

chicken processing plant was insured by Hartford for the cost of repairs and equipment and losses for

breekdown of mechingry. 1d. Under the palicy terms, Hartford hed aright, but was not required to
ingpect the equipment and suspend coverage under cartain dircumgtances. | d. While Hartford ingpections
were made only when a machine was torn down for repars, Sanderson employed a mantenance
uperintendent and mechanicsto maintain theequipment. 1d. Anemployeesuffered aninjury and dleged
that Hartford should have recognized that ingpection was necessary for the protection of third persons. | d.
The insurance policy provison giving Hartford the right to make ingpections was for the purpose of
“redudng risk of loss that Hartford might have under the palicy.” 1d. It did nat “raiondly give rise to
lighility for failure to ingpect aparticular piece of equipment” to theinsured semployees. 1d.  Thebendit
weas hdd to beincidentd. | d. The Court found thet Hartford had no reason to know thet Sanderson’s

employesswere dependent on theingpections or thet they were necessary for their protection. 1d. There
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was no bads for finding that Sanderson was induced by the undertaking to “forego taking precautions
agang harmto itsemployess” | d. a 668.

137.  Andly, under Missssppi law, athird party may mantain an action as athird-party beneficary to
enforce a promise made for their benefit.  Burns v. Washington Savs,, 251 Miss. 789, 171 So. 2d
322, 324 (1965). However, thisright must “goring” from theterms of the contract. Trammell v. State,
622 So. 2d 1257, 1260 (Miss. 1993); Miss. High Sch. ActivitiesAss'n, Inc. v. Farris, 501 So. 2d
393, 3% (Miss. 1987). Further, athird-party beneficiary may sue for a contract breach only when the
aleged broken conditionwas placed in the contract for their direct bendfit. 1d.  However, anincidentd
bendfidary requiresby virtue of acontract noright againg the promisor or promisee. 1d. (@tingHartford
Acc. & Indem. Co. v. Hewes, 190 Miss. 225, 199 So. 93 (1940)).

138. InFarris, ahigh school baskethbdl team was placed on probation and prevented from competing
inatournament. Farris, 501 So. 2d a 393. Team members brought suit againg the MHSAA which
asked for an injunction to prevent the MHSAA from placing the team on probation. | d. The members
aleged that a contract exidted that prevented the MHSAA from levying sanctions againg the schoal and
team without notice. 1d. The team members reasoned thet they were third-party beneficiaries and were
entitled to sue for breech of the terms. 1 d. This Court found thet the natice provison directly benefitted
the schodl and thet while the student received benfits, such benefitsweremoreincidentd thendirect. | d.
a 396. InHanberryCorp. v. State Bldg. Comm'n, 390 So. 2d 277, 279 ( Miss. 1980), this Court

outlined the dements of a successul third-party benefidary daim:

In order for the third person beneficiary to have a cause of action, the contracts between
the origina partiesmugt have been entered into for hisbenfit, or a least Such benefit must
be thedirect result of the performance within the contemplation of the partiesas shown by
itsterms. There must have been alegd obligation or duty on the part of the promisee to
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such third person benefidary. This obligation must have alegd duty which connects the
bendfidary with the contract. In other words, the right  (of action) of the third party
beneficiary to maintain an action on the contract must soring from theterms of the contract
itsdf.
Id. a& 279. No right agand the contract promisor or promisee is acquired by a “mere incidenta
benefidary.” Trammell v. State, 622 So. 2d at 1260.
139.  Astothedamsagaing Benchmark Congtruction Company, wemust ask whether Benchmark hed
aduty and breeched it. Thet isaquestion of law. Asdaed ealier, “[t]he important component of the

1 n

existence of the duty istha theinjury is‘r easonably for eseeable, ”and thusit is gppropriae for

thetrid judgeto decide. Lyle, 584 So. 2d & 399. The ultimate question is whether Benchmark could
reasonably foresee thet fallure to adequatdly provide for drainage around the building could likely lead to
an insect infegtation that would cause a degth by fire ant bites to aresident of the nurang home.

140. Basad on thefacts, we hold that thetria court was correct to its decison to dismiss Benchmark
by summary judgment, pursuant to M.RC.P. 56. We base our decison on the foreseeghility test of the
dements of negligence. Benchmark may have reasonably foreseen an insett infestation as a result of
improper condruction techniques and poor planning of the drainage system. However, Benchmark could
not reesonably foreseen that Mrs. Rein would be attacked and killed by fire ants two years after
condruction of the Slver CrossNursng Home. Theterribletragedy thet occurred a Slver Crosswasan
unusud, improbable, and extraordinary occurrence. Wehold that, asin Sturdivant, the event here was
too remateto require Benchmark to foresee. Mrs Rain’ sdeath dueto fireant biteswasamere possihility,
and no more. SUmmary judgment wasaso proper on the contract daim againg Benchmark because Mrs

Rein was not athird-party bendfidary of the congructioncontract between Benchmark and Slver Cross
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41  Next,weholdtha thetrid court correctly granted summeary judgment in favor of Growin Green.

Growin Green did not assume nor owe a duty to provide fire ant detection, control or eradication in a
reasonable manner or any manner.  Growin Green had a commitment only to maintain the lavn and

shrubbery. Growin Green is alandscgpe company, not apest control company.  The contract between
Growin Green and Siver Cross does not specify duties to treat for insect infeation outsde the fadility
much lessindde. Infact, thereisno indication of any grant of authority for Growin Green to perform any
savicesinddethe Siver Crossfadlity a dl. Additiondly, Slver Crass was not induced to forego other
methods of pest contral in rdiance on any assumed duty by Growin Green. Infact, Slver Cross properly
relied on its contract with Ace Pest Contral to ingpect and treat both theinside and outsdeof thefadility.

The Reins experts admitted thet it is common for a landscagpe company to treet ant beds to protect its
equipment. Alternaively, as Growin Green assarts, even if there was aduty to treet and control fire ants
which was valuntarily assumed by Growin Green, the lighility is limited to the extent of the undertaking.

Thefact that Growin Greenwas not even employed a thetime of Mrs. Rein’ sdesth supportsour decison
as Growin Green owed no duty of care whatsoever to Siiver Crass nor to Mrs. Rein when the incident
occurred. The lighility impased on Growin Green must be limited to thet which they dlegedly assumed.
That voluntary assumption would have terminated when the contract with Growin Green termineted, one
month before the atack on Mrs. Rein. The Reins own experts recognized and common sense dictates,
thet ant beds could have formed within the weeks or even the day before the attack, which wasrdativey
long after Growin Green's obligationsended. Further, Mrs Rein was not athird-party beneficiary to the
contract between Siver Crossand Growin Green. Thedirect beneficiary of the contract was Siiver Cross.
Therewas no rdaionship between Growin Green and Mrs. Rein crested by the contract between Siver

Cross and Growin Green. Theterms of the contract between Silver Cross and Growin Green were not
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broad enough to indude Mrs. Rein or any ather resdent of Siver Cross Alterndivdly, if the resdents
obtained incidentd benefits from the contract, these were aesthetic bendfits and not protection of ther
hedth and sfety.

142.  Hndly, we hold that the trid court ered in granting Naturd Accent’s Mation for Summary
Judgment. Thetrid court incorrectly dismissed Naturd Accents becauseissuesof materid factsremainas
to negligence by Naturd Acocents The evidence thet we find to be most compelling in our decisonisthe
proposa from Naturd Accentsto Siiver Cross. That proposd indicatesthat Naturd Accents did indeed
contract to provide “ant bed control.” That evidence shows, as a mater of law, thet Naturd Accents
obligated itsdlf, by itsown express terms, to someduty to ingpect and treet ant bedsa Silver Cross. The
scope of thet duty isaproper question for thetrier of fact. The foreseeshility of Mrs. Rein'sinjuriesand
degth to Naturd Accentsis dso ajury question. Further, the same trier of fact should determine the
sgnificance as rdated to causation of the failure by Naurd Accents to comply with the terms of the
contract. Wefind it pertinent that afire ant bed was found outsi de the building immediatdy adjacant to
Mrs. Rain's room &fter her desth.  The trid court’s grant of summary judgment in favor of Naturd
Accentsis reversad and remanded.

CONCLUSION

143. Based onthelack of foreseeghility and Mrs. Rein’slack of third-party beneficiary satus wehold
thet thetrid court was correct in granting summary judgment in favor of Benchmark.  That Mrs Renor
any other resdent would be attacked and killed by fire antstwo years after Benchmark’ s congtruction of
the Slver CrassNurang Homeisnat in any way aforeseesble result of improper condruction. Assated
ealier, theinsect infestation is foressegble, but this extraordinary event wasnot. Further, Mrs Rein was

not athird-party beneficiary of the congruction contract between Siver Cross and Benchmark.
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4. Wedsohadthat thetrid court correctly granted summary judgment to Growin Greensnceasa
landscape company only, it did not assume nor owe a duty to provide fire ant detection, control or
eradication. Likewise, Mrs. Rein was not a third-party beneficiary of the landscgpe contract between
Slver Cross and Growin Green.
5.  Wefindtha thetrid court erredin dismissng Naturd Accentssinceissuesof materid factsremain.
Its contract with Silver Crass indicates express obligations of some duty to ingpect and treet ant beds a
Siver Cross The scope of Naturd Accents duty, the foreseeshiility of this event and Mrs. Rein’s degth,
and whether abreach of Natural Accents duty wasthe cause of thistragedy are proper questionsfor the
trier of fact.
6. For these reasons, we afirm the trid court’s judgment to the extent thet it granted summary
judgment for Benchmark Congtruction Company and Growin Green Landscape, Inc. Werevarsethetrid
court’s judgment to the extent that it granted summary judgment for Naturd Accents, and weremand this
caefor atrid conggent with thisopinion of the Rens daims againg Naturd Accents
7. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

PITTMAN, CJ.,COBB,EASLEY, CARLSON AND DICKINSON, JJ., CONCUR.

GRAVES, J., CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE
WRITTEN OPINION. WALLER, P.J., AND DIAZ, J., NOT PARTICIPATING.
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