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CARLSON, JUSTICE, FOR THE COURT:
1.  TheMisssdppi Department of Trangportation (MDOT) goped sfroman adversejudgment entered
by the Circuit Court of Prentiss County pursuant to abenchtrid.  Finding thet the dircuit court’ sjudgment
is unsupported by the record and contrary to law, we reverse the judgment and render judgment herein
favor of MDOT.

FACTSAND PROCEEDINGSIN THE CIRCUIT COURT

2.  Ontheevening of August 29, 1999, Mdissa Crump (Crump) wasdriving her vehideinasoutherly
direction on four-lane U.S. Highway 45 in Prentiss County. The four passengersin Crump'svehide thet

evening were Maretha A. Johnson (Johnson), Jessca Russdl (Russll), Brian Turner (Turner) and dulie



Buffdoe (Buffdoeg). Asthisvehide and itsfive occupantstraveed down the highway, the vehide collided
with a cow! ganding in the middle of the road. Crump tedtified that she did not see the animd urtil a
second beforeimpect and that shewas unableto gop or avoid callison with theanimd. Asaresult of this
accident, Johnson was severdy injured. Dueto the severity of her injuries, Johnson was comatose, spent
sveard weeksin the hospitd, and underwent extengve rehabilitative thergpy.

18.  Johnson sued Bonnie and Glen Mauney, individualy and daing busness as Hatchie River Fams
(Mauney)? and James Dess in the Circuit Court of Prentiss County, Mississippi.®  In her pleadings
Johnson dleged inter diathat Mauney was the owner of the cow, that Dees was the owner of the land
adjacent to theaocd dent scene, and that both Mauney and Deeswereligdlefor negligently alowing thecow
to escape and walk onto the highway. Johnson further dleged that the cow escaped from the fenced area
near the accident Siteto graze on hay which Mauney hed stored outsde of thefence on MDOT’ sright-of -
way. Spedificdly, Johnsondleged that during adrought, Mauney negligently sored gpproximetely tenlarge
round bales of fertilized Bermuda hay outsde of Dees s fence, that Dees was negligent in maintaining his
fenceline, and that the cow which caused the accident was enticed to escape her confinement during this
drought in order to have accessto the hay onthe other sde of thefence. Through additiond amendments;

Russ|, Turner and Buffd oe were subsequently dlowed to join as party plaintiffsand MDOT wasjoined

!References are made in the record and briefsto the animal being a“cow,” a“bull,”a“cow or bull,”a
“Brahma cow,” etc. It appears from the record, including the photographs, that the animal literally exploded
upon impact. For clarity, we will refer to the animal smply asa*cow.”

2This name aso appears in the record as “Mooney.”

3Johnson’s mother initially commenced this lawsuit as the duly appointed conservator of Johnson's
person and estate, but after the chancery court allowed the conservatorship to be closed, Johnson was
substituted as a party plaintiff and prosecuted this litigation in her own name.
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as a paty defendant. Upon MDOT being joined as a party defendant, Johnson amended her pleadings
to dlege inter diathat it wasthe duty of MDOT to keegp the right-of-way free of any encroachmentsand
that the presence of the hay was a proximate cause of her injuries During the discovery process, dl daims
asserted by Russdl|, Turner and Buffd oeweredismissad, and settlementswerereached with dl defendants
except MDOT.

4.  MDOT requested viamotions (1) that it recaive credit for the total amount of monies recovered
by Johnson in her settlement with the other defendants, and (2) thet the testimony of Johnson's economist
be exduded. There were no pretrid rulings by the trid court on these mations and Johnson's economist
was eventudly dlowed to testify during the bench tridl.

1.  Johnson then proceeded to abench trid soldy againgt MDOT. At trid, testimony was provided
by Johnson, Crump, and Russdll, who was d s apassenger in thevehide and daughter of oneof Johnson's
atorneys. RusHl tedtified to events surrounding the accident, and she likewise tedtified thet she returned
to thedtethe next morning to take photographs of the gate near the accident Ste. Thase photographswere
admitted into evidence. Mauney tedtified that following the accident, he checked his cattle and the fence
around the property and that the fence waas intact and no cattle were missng.

6.  Tesimony reveded that Mauney sored goproximatdy ten large round baes of fertilized Bermuda
hay severd feet outsde of the fenced pasturewhere he kept goproximatdy 30 heed of caitle. Thehay was
located at least 100 feet off the roadway, but in MDOT sright-of-way. The hay remained on theright-of -
way for gpproximatdy three months when the entire area waas experiencing a drought.

7. Atthecondusion of thebenchtrid, thetrid judge directed each party to submit proposed findings

of fact and condusons of law. Thetrid judge eventualy adopted in tato Johnson's proposed findings of
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fact and condusions of law and assessad Johnson's damages a $1,500,000.00 and gpportioned fault as
follows 40% to Crump, 40% to Mauney, and 20% to MDOT. The drcuit court entered judgment for
Johnson in the amount of $300,000.00 againg MDOT (representing 20% of $1.5 million). MDOT’s
Moation for aNew Trid or, Alternetively, to Alter or Amend Judgment was denied. This goped ensued.
STANDARD OF REVIEW

18.  “Atrid judgesfinding isentitled to the same deference as ajury and will not be reversad unless
meanifestly wrong. A reviewing court cannot set asde averdict unlessit is deer that the verdict isaresult
of prgudice, bias, or fraud, or is manifesly againg the weight of credible evidence” Bradley v.
Tishomingo County, 810 So.2d 600, 602-03 (Miss. 2002) (citing R.C. Constr. Co. v. Natl. Off.
Sys., Inc., 622 S0.2d 1253, 1255 (Miss. 1993). However, we have dso dated that when thetrid judge
is gtting as the finder of fact, and chooses to adopt in toto a party’s proposad findings of fact and
condugons of law, we will conduct adenovoreview of therecord. Holdenv. Frasher-Holden, 680
S0.2d 795, 798 (Miss. 1996).

This Court will not st asde such findings [of the trid judge] on goped unless they are

meanifedly wrong. 1d. Wherethe[trid judge] hesfailed to make hisown findings of fact

and condugonsof law, this Court will “review therecord denovo.” Brooks v. Brooks,
652 S0.2d 1113, 1118 (Miss. 1995)(chancdlor did not make his own findings, rather

adopted litigant' s findings and applied wrong lega tandard).

680 So0.2d a 798. Here the proposad findings of fact and condusions of law which Johnson's lavyer
mailed to the judge are identical to the findings of fact and condusions of law which the judge signed on
November 12, 2002. There can beno doulbt thet thetrid judge adopted and entered verbatim Johnson's

proposed findings of fact and condugonsof law. The only differenceis thet in the verson Sgned by the



trid judge, he*filledintheblanks’ for the percentages of faullt goportioned to Crump, Mauney and MDOT.
Additiondly, our gandard of review isde novo on quesionsof law. Busick v. St. John, 856 So.2d 304,
308 (1 7) (Miss 2003) (ating Miss. Farm Bureau Cas. Ins. Co. v. Curtis, 678 So.2d 983, 987
(Miss. 1996); Seymour V. Brunswick Corp., 655 So0.2d 892, 895 (Miss. 1995)). Thus, consstent
with H ol den, we today conduct a de novo review not only of thelaw, but aso the trid judge s findings
of fact.*

9.  Whiledated differently, Johnson and MDOT in essence agree asto the gppropriate issues for us
to congder intoday’ sgpped: Did thetrid judgeer in (1) adopting verbatim Johnson's propased findings
of fact and condusions of law (and were these findings of fact menifestly wrong); (2) failing to pply the
activelpassve dichotomy fundamentd to Missssppi negligence law; (3) dlowing Jessica Russll to offer
opiniontesimony asto thetypeanimd invalvedin the vehicular accident; (4) finding theexistence of aduty
and breach of that duty on the part of MDOT; (5) conduding thet Johnson was totaly dissbled and
dlowing Johnson's economigt to testify to the expected net cash vaue of lost income on the basis of totd
disility; (6) falling to reduce theamount of thetotd judgment by gpplying credit for moniesrecaived from

the settling defendants; and, (7) entering afind judgment in excess of the Statutory cgp as set out under the

“I'n applying our de novo review of atria judge s findings of fact based on a verbatim adoption of a
party’s proposed findings of fact and conclusionsof law (FOFCOL), wearein no way condemning thelong-
accepted practice of atria judge sdirecting the partiesto submit proposed FOFCOL. Even though our State
has come along way in providing support staff for our tria judges, we acknowledge that our tria judges still
work under severe time constraints based on their crowded dockets. Certainly when parties submit separate
FOFCOL, thetria judge and that judge’ s staff attorney/law clerk will have excellent models from which to
work. Today’s computer technology alowsthetrial court to organizeits own FOFCOL from those provided
by the parties. We simply remind our tria courts that whenthey feel compelled to adopt verbatim aparty’s
proposed FOFCOL, then we are likewise compel led to apply ade novo standard of review of thetrial court’s
findings of fact as opposed to a deferential standard of review.
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provisons of the Missssppi Tort Clams Act (MTCA), Miss. Code Ann. 88 11-46-1 et s=2q. (Rev.
2002).> Finding oneissue dispositive of this apped, we nead address only that issue

l. WHETHER THE TRIAL COURT ERRED WHEN IT FAILED TO
APPLY THE ACTIVE/PASSVE DICHOTOMY FUNDAMENTAL
TO MISSISSIPPI NEGLIGENCE LAW?

110. MDOT contendsthet thetrid judgeered by finding MDOT was negligent inthe underlying action.
In the complaint, Johnson dleged that MDOT was negligent due to its falure to have the baes of hay
removed from the right-of-way. Johnson'slogic follows thet because MDOT failed to have the baes of
hay removed from the right-of-way during the drought period, the cow was enticed to escgpe from the
fenced padture to est the hay and then wander onto the roadway, resulting in the callison with the vehide
in which Johnson was a passange.

f11.  Inorderto preval on anegligence dam agang MDOT, Johnson must:

establish by a preponderance of the evidence each of the dements of negligence: duty,
breach, causation andinjury. Leflore County v. Givens, 754 S0.2d 1223, 1230 (Miss.
2000) (citing Lovett v. Bradford, 676 So.2d 893, 896 (Miss. 1996)). In Missssippi,
aplantiff may espouse oneof threetheoriesin support of adam of negligencesuch asthis
(2) thet the defendant's own negligence created a dangerous condition which caused
plantiff'sinjury; (2) thet the defendant had actud knowledge of the danger shefaced asan
inviteeor (3) that based upon the passage of time, the defendant should have known about
the dangerous condition caused by ancther party and if defendant had acted reasonably,
l.e, condructive knowledge of that condition should be imputed to thet defendant.
K-Mart Corp. v. Hardy ex rel. Hardy, 735 So.2d 975, 980 (Miss. 1999) (citing
Downsv. Choo, 656 So.2d 84, 86 (Miss. 1995); Munford, Inc. v. Fleming, 597
So.2d 1282, 1284 (Miss. 1992)). The plaintiff bears the burden of presenting Sgnificant
probative evidencethat the defendant was not only negligent, but aso that such negligence
wasthe proximate cause of the dangerous condition that resulted inthe plaintiff'sinjury. 1 d.

SWhile thereislittle mention in the record of the MTCA, it is obvious that this case proceeded to a
bench trial asto MDOT only, under the provisions of the MTCA.
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Miss. Dep't of Transp. v. Cargile, 847 So.2d 258, 262 (11) (Miss. 2003). Itisthe condructive
knowledge theory upon which Johnson rdies.

112.  Inpladng aduty upon MDOT to keep the right-of-way dear, Johnson rdieson Miss Code Ann.
8 65-1-169 (Rev. 2001), which dates in patinent pat: "The Sate Highway Commission is hereby
authorized to maintain property acquired for highway purposes free and dear of any obgruction,
encroachment or any other use not authorized by the commisson.”

113.  Johnson dso rdies on the tesimony of Nedl Peach, MDOT’ sdidrict maintenance supervisor, to
edablish aduty. Peech tedtified asfollows

Q. Why isthat law there, because it would be adanger to motorigs?

A. W, highway right-of-way be ongsto the State of Missssppi and wearecharged
withkegping thet right-of-way dear of encroachments. Every encroachmentisnot
necessaxily adanger tothetravding public. It' sjust thefact that weown theright-
of-way and we are charged with thet legd responsibility.

Toremoveit. And one of those thingswas hay; isthet right?

Yes

o > O

Andy dl had aduty to remove that from the right-of-way. Isthat correct?

A. If we knew it was on the right-of-way, yes, Sr.
Undisputed tesimony established that the baes of hay were a leest 100 feet off the highway and adjacent
to the property owner’ sfenceline. Peach’ stestimony further reveded thet thereis a difference between
an encroachment and what MDOT condders ahezard; spedificaly, MDOT recognizesa*“dear zone’ on
this particular roadway to be 30 feat from the edge of the pavement and that “[a]nything pest the 30 feet

isnot consdered to beahazard.” Indeed, we have sated:



Moatorigts do not have the unlimited right to use every foot of ahighway right-of-way and

the Highway Commisson is under no duty to furnish broad shoulders dong every dretch

of highway for the use of the motoring public.
Milam v. Gulf, Mobile & O.R. Co., 284 So.2d 309, 311 (Miss. 1973). While MDOT had
authorization to have the encroachment removed, MDOT did not have aduty to do so. The hay did not
pose adirect hazard to traveling motorists because the baes were located beyond the * clear zone”
114.  Further, evenif MDOT hed aduty to havethe hay removed, the“Missssppi rule of law regarding
independent, intervening causesmoreor lessestablishesan active/passvedichatomy.” Gloriosov. Young
Mens Christian Ass'n, 556 So. 2d 293, 296 (Miss. 1989). In Glorioso, werefusadtoimposelichility
upon a party whaose actions or omissons were passve in nature where another party actively placed into
moationanintervening causewhich leed unbrokenin sequenceto aninjury. See al so Saucier v. Walker,
203 S0. 2d 299 (Miss. 1967), Stewart v. Kroger Grocery Co., 198 Miss. 371, 21 So. 2d 912 (1945);
Louisville& N. Railroad Co. v. Daniels, 135 Miss. 33, 99 So. 434 (1924).
115.  InGlorioso, ayoung boy waskilled by alarge paleleft lying onthe ground inthe park by thecity.
The young boy and the other members of his basebd| team were offered the prize of ice cream by a
YMCA counsdor to the one who could stay on the polethelongest whilethe counsd or and others shook
thepole. The sheking of the pole causad it to become extracted from the amdl indentation whereit hed
been positioned and to dso rall down thehillsde, crushing and killing thebay. ThisCourt found thet even
if the city had been negligent in placing the pole, theact of shaking the polewasan independernt, intervening

caue Infinding that the aty was nat liable for the desth, we sad:

Although one may be negligent, yet if ancther, acting independently and voluntarily, puts
in motion another and intervening cause which eficiently thence leads unbroken in
sequence to the injury, the laer is the proximate cause and the origind negligence is



relegated to the pogition of aremote and, therefore, a non-actionable cause. Negligence

which merdly furnishes the condition or occason upon which injuries are recaived, but

does nat put in motion the agency by or through which theinjuries are inflicted, isnot the

proximate cause thereof.
Glorioso, 556 So.2d at 296 (quoting Miss. City Lines, Inc. v. Bullock, 194 Miss. 630, 13 S0.2d 34,
36 (1949)).
116. Incontred, the record here is completdy void of any active negligence by MDOT.  Assuming
arguendo that MDOT was negligent by permitting the hay to Say on the right-of-way, there was a series
of independent, intervening actions which lead to the accident. MDOT did not place the hay on theright-
of-way nor did it place the cow in the highway. At mogt, MDOT “merdy adlowed hay to reman on its
right-of-way a asafe disgancefrom the highway,” acondition which wasnat etablished to beaproximete
cause of the accident.
117. Thetrid court found that Mauney’s pesiure was insufficient for feeding the cattle and thet one of
his cows broke though the gate, ate the hay, then sood on the roadway where it was struck by Crump's
vehide However, there was no evidence that the cow belonged to Mauney, who tedtified that the anima
did nat belong to him and thet hewas nat missng any of hiscows Crump dso tedtified thet shewasdriving
late & night onan unlit highway dightly in excess of the posted speed limit and thet she did not seethe cow
until the cow was about twelve feet avay.
118.  ThisCourt acknowledgesthat theinjuries sustained by Johnson wereindeed severe. Johnsonwas
hospitalized for over two months, hasincurred medicd billsin excessof $215,000, hessustained lost wages
and wage-earning capecity, hasexperienced immense pain and uffering, and hasdiminished useof her right

am. However, even as here where grievous injuries and damages have been incurred, not every person



injured will have alegd remedy againg every defendant. Inthisingance, MDOT did not have aduty to
removethe hay. Evenif such aduty existed, there has been no showing that MDOT’ s permitting the hay
to remain in the right-of-way was a proximate cause of Johnson'sinjuries A meticulous review of the
record in today’s case reveds that, as to MDOT, evidence of duty, breach of duty and causation is
woefully lacking.

CONCLUSION
119.  Wefindthat MDOT did not have aduty to have the encroachment removed from itsright-of-way
sncethe hay waslocated beyond the“ dear zone’ and did not pose adirect hazard to the traveling public.
Evenif such aduty exiged, Johnson failed to prove thet any action or inection of MDOT was aproximete
cause of the motor vehide accident from which she sustained her sriousinjuries. For these reasons, this
Court reversesthe judgment entered againgt MDOT by the Circuit Court of Prentiss County, and renders
judgment herein favor of MDOT, findly disnissng Maretha A. Johnson's complaint and this action with
prejudice.
120. REVERSED AND RENDERED.

SMITH, CJ., WALLER AND COBB, P.JJ., CONCUR. DICKINSON, J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY EASLEY AND
GRAVES, JJ. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.

DICKINSON, JUSTICE, DISSENTING:

21. Thednglequegionin thiscaseiswhether injury to the plaintiff wasaforeseeable consequenceto

MDOQOT' s breach of its duty to mantain the right-of-way. The mgority bdievesnat. | dissgree
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722.  Liability for negligence lies where foresesable harm was suffered by the plaintiff as a proximeate
result of the breach by defendant of aduty. The only question in reasonable digpute is whether the harm
suffered by Johnson was reasonably foreseegbleto MDOT.
123. A discussion of foresasshility should, | think, begin with Chief Judge Cardozo's familia® opinion
in Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (1928). Finding the plaintiff’'s
damages to be unforeseedble, Judge Cardozo Sated:
The risk reasonably to be percelved defines the duty to be obeyed, and risk imports
reaion; it isrisk to another or to others within the range of gpprehengion. . . . It was not

necessary that the defendant should have hed natice of the particular method inwhich an
accident would occur, if the possibility of an accdent was dear to the ordinary, prudent

gye
Id. 248 N.Y. a 344 (atations omitted).

24. Foreseeahility (the risk reasonably to be percalved), to the mgority, is aquesion of whether the
hay, itsdf, posed a direct, foreseegble, danger to matorists. The mgority points out thet the hay was
goproximatdy 100 feet from the roadway, in the “dear zone” posing no “direct hazard’ to the traveing
public. | agree. However, risk and foreseeghility cannot beexamined inavacuum. Risk must be assessed
and evduaed in light of the drcumgances actudly or condructivdy known by MDOT. Wha is

foresaeable depends on what reasonably might hgppen under the drcumdtances, not what probebly will

heppen.

5The caseisfamiliar becauseit is used by law schools across the nation to demonstrate the principle

of foreseeability. Curioudy, this Court has never adopted Pal sgraf and has never cited it in apersonal injury
case.

11



125. | agreetha therisk of amotorigt crashing into the hay was not foreseeeble. 1 dso notice thet a
motorigt did not run into the hay inthiscase. What did hgppen, it seemsto me, wasaforessedblerisk; the
risk thet, left outd dethefence, the hay would lure cowsto breach the fence and wander upon theroadway.
126. | must admit thet, during the fertile, rainy ssason, cows can be expected to concentrate on the
abundance of grass avaladlein the pasture. Cows under such conditions will generdly ignore the fence
and dl thet isoutsdeit. Thus little danger is posad by placing hay on the highway sde of the fence
127. But what isoneto think acow -- or 30 cows -- likely to do during a drought when, looking up
from the bare ground, it obsarves through the fence -- and smdls - ten large, round baes of fertilized,
Bemudahay. It ssemsto me one should expect the cow to do whet it can to get to the hay. And should
one of them succeed (as cows often do), shouldn't MDOT expect thet the cow might wander upon the
highway and cause harmto amoatorist such as Johnson?” Stated differently, | see no difference onthe one
hend in leaving afence unrepaired, or agate open, o that cowsmay get out, and on the other, leaving the
hay on the ground just outside the fence during a drought, luring the cows out. In ether case, the
foreseegble risk isthet acow will get upon the roadway and amatorist will beinjured. Theonly difference
isthat kegping the fence repaired and the gate d osed isthe farmer’ srespongibility, and kegping the hay of f
the MDOT right-of-way isMDOT’ s reponghility.

128. The mgority dates tha, to prevail, Johnson may establish negligence by showing: “(1) thet the
defendant's own negligence created a dangerous condition which caused plantiff's injury; (2) that the

defendant had actud knowledge of the danger she faced as aninvitee or (3) that basad upon the passage

’So obvious and foreseeable is the danger of loose cows causing automobile accidents, that the
Legidature places the burden of proof on the owner to provelack of negligence. See Miss. Code Ann. 8§ 69-
13-111 (Rev. 2001).
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of time, the defendant should have known about the dangerous condition caused by another party and if
defendant hed acted reasonably, i.e., congtructive knowledge of that condition should be imputed to thet
defendant.” K-Mart Corp. v. Hardy ex rel. Hardy, 735 S0.2d 975, 980 (Miss. 1999) (citing Downs
v. Choo, 656 So.2d 84, 86 (Miss. 1995); Munford, Inc. v. Fleming, 597 So.2d 1282, 1284 (Miss.
1992)). Itisthe condructive knowledge theory upon which Johnsonrdies” Thisreditation of thelaw is,
inmy view, precisdly correct and on point. However, thesubject of congructiveknowledgeisinexplicably
abandoned.

129. Therecord edablishesthat MDOT was aware of the presence of the cows and the duration and
intengty of thedrought. Thehay lay inplainview to MDOT for three months, alowing morethen adequate
time for discovery and correction of the dangerous condition. Thus the requirements of K-Mart Corp.
v. Hardy are esslly stidfied.

130. In my view, the independent, intervening cause andyss provides no protection to MDOT.
Glorioso, discussed by the mgority, involved an act of negligence on the part of the dity, which was
absolved because of alater act of negligence by counsdlors and otherswho shook the pole, leading to the
degth of the child. Here, the last negligent act was MDOT’ sfalure to dean up the hay under conditions
which should have placed MDOT on natice thet the hay would lure the cows through the fence and onto
the roadway, cregting ahazard for motorigts.

131.  Under the drcumgtances of this case, | would affirm the judgment againg MDOT. EASEY

AND GRAVES, JJ., JOIN THISOPINION.
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