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IRVING, J., FOR THE COURT:
q1. Earl Anderson was convicted in the Circuit Court of Holmes County of aggravated assault and
possession of a firearm by a convicted felon. He was sentenced to consecutive terms of ten and three

years, respectively, in the custody of the Mississppi Department of Corrections. Fedling aggrieved by the



judgment of the Holmes County Circuit Court, Anderson prosecutesthis apped, arguing that thetrial court
ered in faling to grant his motion for a directed verdict and in admitting certain documentary evidence of
aHorida conviction. He dso argues that he was denied aright to afair and speedy trid.
92. Ascertaining no reversible error, we afirm Anderson's conviction and the judgment of the circuit
court.
FACTS

13. During the early hours of February 5, 2000, a shooting occurred at Fly’s Fish House in Holmes
County. Thevictim, Carddl Waker, was shot once in the somach.
14. Onor about February 7, 2000, Anderson was arrested in connection with the shooting at Hy’ sand
charged with aggravated assault. He wasindicted on June 28, 2000, for aggravated assault and smple
assault upon apolice officer and was arraigned on both charges on August 30, 2000.1 On September 25,
2000, Anderson was reindicted and arraigned for aggravated assault and for anew charge of possession
of afirearm by a convicted felon. The charge of ample assault upon a police officer was not contained in
the new indictment.
5. Other pertinent facts will be discussed later in this opinion.

1. Denial of Motion for Directed Verdict
T6. Anderson firgt asserts that the tria court erred when it denied his motion for a directed verdict
because the evidence of hisguilt of aggravated assault was insufficient.
q7. “The standard of review for adenid of adirected verdict, peremptory ingtruction and aJNOV are

identicd.” Hawthornev. State, 835 So. 2d 14, 21 (131) (Miss. 2003) (citing Coleman v. State, 697 So.

! The indictment for these chargesis not contained in the record. Thisinformation is contained in
amoetion filed by Anderson to dismiss the indictment on denia of speedy trid grounds.
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2d 777, 787 (Miss. 1997)). A motion for aJNOV, adirected verdict, and a request for a peremptory
ingruction chdlenge the legd sufficiency of the evidence. McClain v. State, 625 So. 2d 774, 778 (Miss.
1993). Ontheissue of legd sufficiency, reversa can only occur when the evidence of one or more of the
eementsof the charged offenseissuch that “ reasonable and fair- minded jurors could only find the accused
not quilty.” Hawthorne, 835 So. 2d at 21 (1131) (citing Wetz v. State, 503 So. 2d 803, 808 (Miss.
1987)). "Since amotion for INOV, motion for directed verdict, and arequest for peremptory instruction
dl require consderation of the evidence beforethe court when made, [an gppellate court] properly reviews
the ruling on the last occasion the chdlenge wasmadeinthetrid court.” 1d. (citing McClain, 625 So. 2d
at 778).
118. In our present case, Anderson was charged with aggravated assault under Mississppi Code
Annotated section 97-3-7(2) (Rev. 2000), which reads:

A personisguilty of aggravated assaullt if he (a) attemptsto cause serious bodily injury to

another, or causes such injury purposdy, knowingly or recklesdy under circumstances

manifeging extreme indifference to the vaue of human life; or (b) attempts to cause or

purposday or knowingly causes bodily injury to another with a deadly wegpon or other

means likely to produce degth or serious bodily harm.
9.  Anderson argues that the evidence in the case sub judice wasinsufficient to demondrate that he
was guilty of aggravated assault. Anderson proclaims that he testified throughout trid that he was not at
Fly’s at the time of the shooting of Carddl Waker. He explains that he was at his mother’ s house for
severd hours on the evening of February 4, 2000, and that around midnight, he decided to go to Fly’sto
get something to est. Anderson states that, upon his arrival at the restaurant, he observed police carsand

anambulance but that he did not know what had transpired at the scene. Heexplainsthat hethenleft Fly’s,

went e sewhere to get something to eet, and returned home.



710. Despite Anderson’sarguments, this Court finds that sufficient evidence existed to support hisguilt
of aggravated assault. Waker, the victim, testified that he had gone to Hly’ sin the early morning hours of
February 5, 2000, to order shrimp. He stated that while he was at the restaurant, Anderson approached
him and inquired as to the whereabouts of Walker’s brother, Ricky. According to Walker, he informed
Anderson that he did not know the location of his brother. Walker further explained that Anderson
persisted ininquiring about hisbrother but that he began to ignore Anderson. Walker stated that Anderson
soon after pulled agun in an attempt to rob him, whereupon the gun was discharged. He explained that
Anderson kept shooting at him gtating, “1’'m going tokill you.” Walker testified thet, in an effort to escape,
he began to run toward the restaurant’ sdoor, but before he reached it, Anderson shot him in the ssomach.
Upon being shot, Waker explained that he grabbed a chair from atable, threw it at Anderson, and darted
out of thedoor. Hefurther tetified that Anderson continued to shoot a him after he had escaped from the
restaurant. Walker dso testified that he had no weapon on him during the incident.

11. Additiondly, severd witnesses not only placed Anderson at the scene of the crime but confirmed
that he shot Waker. Jmmy Y oung testified that hewas at Fly’' sin the early morning hours of February 5,
2000, to order some food and witnessed an argument between Walker and Anderson. He testified that
he saw Anderson pull apistol athough he did not seethe shooting. However, he saw Walker shortly after
Walker was shot.

7112.  Willie Davis, an employee a a BP gas station in Lexington, testified that Anderson came by his
dation the day after the shooting. According to Davis, Anderson asked him whether he had heard about
his confrontation with Waker and told Davisthat he had shot Waker the night before. Davisaso testified

that Anderson inquired as to the whereabouts of Ricky, Walker's brother.



113. Lenwood Genous, a deputy sheriff with the Holmes County Sheriff's Department, testified that
when he telephoned Anderson about turning himsdf in after a warrant had been issued for Anderson's
arrest, Anderson confessed to shooting Walker a Fly's.
914. Itisthefunction of the jury to accept the testimony of some witnesses and not others. Kircher v.
State, 753 So. 2d 1017, 1029 (156) (Miss. 1999). Our supreme court has stated in numerous cases that
whenthe evidenceis conflicting, thejury will be the solejudge of the credibility of witnesses and the weight
and worth of their testimony. Id. Viewingtheevidenceinthelight most favorableto the verdict, asindeed
we must, compels this court to conclude that the evidence presented against Anderson was more than
ample to convict him of aggravated assault.

2. Evidence of Previous Convictions
115.  Andersonnext contendsthat thetria court erroneoudy admitted acertified document into evidence
to prove that he was a convicted felon without adequately proving that the crimes listed in that document
werein fact felonies. He concludesthat the circuit court abused its discretion and dlowed the jury to only
infer that the crimes were felonies.
16. “[T]he admisshility of evidence rests within the trid court's discretion. However, this discretion
must be exercised within the confines of the Missssippi Rules of Evidence. [An gppellate court] will only
reverse the ruling of atrid court where such discretion has been abused and a substantid right of a party
has been affected.” Murray v. State, 849 So. 2d 1281, 1288 (124) (Miss. 2003).
17. Inthe case sub judice, the State charged Anderson with possession of afirearm by a convicted
felon pursuant to Mississippi Code Annotated § 97-37-5 (Rev. 2000), which reads:

It shdl be unlawful for any person who has been convicted of afeony under the laws of

this Sate, any other state, or of the United States to possess any firearm. . . unless such
person hasreceived apardon for such felony, hasreceived ardief from disability pursuant



to Section 925(c) of Title 18 of the U.S. Code, or has received a certificate of
rehabilitation pursuant to subsection (3) of the section.

118. To saidy the “convicted felon” portion of this charge, the State introduced a certified copy of
Anderson’s Horida crimina conviction report which listed three Florida crimes — carrying a concealed
firearm, battery of alaw enforcement officer, and depriving an officer of a weapon or radio — of which
Anderson was alegedly convicted. On the crimina conviction report, under the heading "Degree of
Crime," the crimes were described as “F3." Also, the FHorida statute for each crime was listed in the
crimina conviction report.

119.  Anderson objected that the crimina report failed to clearly indicate that he had been convicted of
afdony. Inresponseto Anderson’s objection, the State offered aNationa Crime Information Computer
(NCIC) report which purportedly indicated that the* F3" listingsin the crimina report designated felonious
crimes. The NCIC report was not admitted into evidence but was marked for identification. The circuit
judge took judicia natice of the properly certified crimina conviction report, as well asthe NCIC report.
Intaking judicid notice of the criminal conviction report, thetria judge did not specificaly take notice that
the "F3" designation listed under the "Degree of Crime" heading meant that the crimes were third degree
fdoniesunder Horidalaw. Also, thetriad judge did not ingtruct the jury in accordance with the requirement
of Rule 201(g) of the Missssippi Rules of Evidence regarding judicidly-noticed facts.

720. A review of the FHorida satutes listed in the certified crimind conviction report indicates that the
crimes listed on Anderson’s crimind report are in fact third degreefelonies. See Fla. Stat. Ann. § 790.01
(2000) (carrying concealed weapons), § 784.07 (2000) (battery of law enforcement officer), § 843.025

(2000) (depriving officer of means of protection or communication).



721. Wefindthat thecriminal conviction report was properly admitted under Rules803(22) and 902(4)
of the Missssippi Rules of Evidence, and since the NCIC report was not admitted into evidence, we
dedline to discuss it any further. We further find that the failure of the tria judge to ingtruct the jury in
accordance with the requirement of Rule 201(g) isinconsequentid because shedid not tekejudicid notice
of any specific fact, just the report itsdf, and, aswe have aready noted, the report was properly admitted
under other applicablerulesof evidence. Thus, therewasno need to takejudicid notice of thereport itsalf.
122.  Wenow cometo the centrd question, and that is, whether the evidence satisfied the State's burden
to prove that Anderson had previoudy been convicted of afelony. We conclude that it did. While we
agree with Anderson that the jury was required to infer that the "F3" designation listed under the "Degree
of Crime" heading meant that the crimes were in fact felonies, we see nothing improper about the jury
performing this function. Indeed, ajury is dlowed to condder dl logica inferences flowing from the
evidence. It ssemsto usthat itisalogicd inferencethat the"F3" designation refersto afelony inthethird
degree. Thereareonly two broad categories of crimes according to the gravity of the offense, feloniesand
misdemeanors. Some gtate crimind codes further define felony status crimes in various degrees, such as
first, second, etc.

123.  We note that the jury was ingructed regarding its right to draw logicd inferences from properly-
admitted evidence. The guidance was nestled in acircumsantid evidence ingruction which informed the
jury that "[c]ircumstantial evidence is evidence that, if found to be true, proves a fact from which an
inference of the exisgtence of another fact may be drawn. An inference is a deduction of fact that may
logicdly and reasonably be drawn from another fact or group of facts established by the evidence" We,
therefore, find that the State met its burden of proving, by properly-admitted evidence, that Anderson

previoudy had been convicted of afeony.



3. Denial of a Speedy Trial
924.  Anderson next asserts that he was denied his congtitutional and statutory rights to a speedy tridl.
A. Congtitutional Right
125. "The condtitutiond right to a gpeedy trid ataches a the time of aformd indictment, information,
orarest." Birkley v. State, 750 So. 2d 1245, 1249 (111) (Miss. 1999). Our supreme court utilizesthe
badancingtest set forthin Barker v. Wingo, 407 U.S. 514, 530 (1972) to determine whether a defendant
has been denied aspeedy trid. Birkley, 750 So. 2d at 1249 (1111). "Thefactorsto be considered are: (1)
length of delay; (2) reason for the deay; (3) whether the defendant has asserted hisright to a speedy trid,;
and (4) whether the defendant was prejudiced by thedelay.” 1d. Inweghing thesefactors, thetotaity of
the circumstances must be consdered. 1d. at (112).
(1) Length of Delay
926. The andyss of the Barker factors begins with the first factor, length of delay, asit operatesasa
triggering mechaniam. 1d. a (13). Thetime elapsing from the date of Anderson’s arrest, February 7,
2000, to the beginning day of histrid, May 15, 2002, was twenty-saven months. Any delay of eight
months or moreis presumptively preudicid tothedefendant. 1d. a (14). Thetwenty-seven-month delay
in this case is presumptively prgudicid and triggers afurther andysis of the Barker factors.
(2) Reason for the delay
927.  Oncewefind the delay presumptively prgudicid, the burden shifts to the prosecution to
produce evidence judtifying the delay and to persuade the trier of fact of thelegitimacy of
thesereasons. However, presumptive prgudice doneisinsufficient to dlow the defendant
to prevail onspeedy tria grounds. Continuances granted to the State where the State has

demongtrated good cause, are not counted against the State.

Id. at 1250 (Y15) (citations omitted).  InBarker, the United States Supreme Court stated:



Closdly related to length of day isthe reason the government assgnsto judtify the delay.

Here, too, different weights should be assigned to different reasons. A deliberate attempt

to delay the trid in order to hamper the defense should be weighted heavily againg the

government. A more neutra reason such as negligence or overcrowded courts should be

welghted lessheavily but neverthel essshoul d be considered sincethe ultimate respongbility

for such circumstances must rest with the government rather than with the defendant.

Fndly, avaid reason, such asamissing witness, should serveto judtify appropriate delay.
Barker, 407 U.S. at 531.
928.  Therecord reveds no reasons for the delay. Anderson does not offer any reasons for the delay,
nor does he assart that the State engaged in a deliberate attempt to delay the trid in order to hamper his
defense. The State submits that Anderson’ s filing of his motion to dismiss the indictment caused a delay
inthe trid. However, the veracity of the State's claim is unsubstantiated because the record exhibits no
order from the trid court addressing this motion.
929. It should sufficeto say that the delay occas oned by reindicting Anderson should be charged againgt
the State. At best for Anderson, however, thisdday is caused by mere negligencein preparing the origina
indictment and should not be weighed heavily againg the State. See |d. We find that this factor weighs
dightly in favor of Anderson.

(3) Defendant’s Assertion of Right to a Speedy Trial
130.  The next factor we consder isthe defendant’s assertion of hisright to aspeedy trid. “Although it
isthe State's duty to insure that the defendant recelves a speedy trid, a defendant has some respongbility
to assert thisright. Failure to assert the right will make it difficult for a defendant to prove that he was
denied aspeedy trid.” Taylor v. Sate, 672 So. 2d 1246, 1261 (Miss. 1996). A defendant "hasno duty
to bring himsdf to trid . . . . Still he gainsfar more points under this prong of the Barker test where he has

demanded aspeedy trid." Brengettcy v. State, 794 So. 2d 987, 994 (1117) (Miss. 2001) (quoting Jaco

v. State, 574 So. 2d 625, 632 (Miss. 1990)).



131. Thereisno evidencein the record that Anderson demanded a speedy trid from the circuit court.
The only filing in the record that hints to Anderson’s assartion of aright to a speedy trid is his motion to
dismissindictment for violation of speedy trid rights, filed on October 19, 2001. However, ademand for
aspeedy trid isdigtinct from ademand for dismissa dueto violation of theright to aspeedy trid. 1d. at 994
(ating Perry v. Sate, 637 So. 2d 871, 875 (Miss. 1994)).
132.  Moreover, evenif this Court were to assume that his motion sufficed as an assertion of hisright to
aspeedy trid, there is no evidence in the record to suggest that Anderson attempted to obtain aruling on
that motion.

This Court has held that a party is obligated to seek aruling on an objection or motion. A

party making amation must follow up that action by bringing it to the attention of the judge

and requesting ahearing upon it. Themovant bearsthe respongibility to obtain aruling from

the court on motionsfiled by him and failure to do so condtitutes awaiver of same.
Craft v. Sate, 832 So. 2d 467, 471 (110) (Miss. 2002).
133.  Since Anderson never asserted hisright to aspeedy trid, wefind that thisfactor weighsagaing him.

(4) Delay’s Prejudice to the Defendant
134. Thefind factor is prgudice againg the defendant. When the length of delay is presumptively
preudicid, the burden of persuasion ison the State to show that the delay did not prejudice the defendant.
Sate v. Ferguson, 576 So. 2d 1252, 1254 (Miss. 1991). Nevertheless, if the defendant fails to show
actual pregjudice to his defense, this prong of the Barker baancing test cannot weigh heavily in hisfavor.
Polk v. State, 612 So. 2d 381, 387 (Miss. 1992).

[P]rgjudice to the defendant may manifest itsdf in two ways. Firdt, the defendant may

suffer because of therestraintsto hisliberty, whether it betheloss of hisphysica freedom,

loss of ajob, loss of friends or family, damage to his reputation, or anxiety. Second, the
delay may actudly impair the accused's ability to defend himsdlf.
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Sevensv. State, 808 So. 2d 908, 917 (124) (Miss. 2002) (citing Duplantisv. Sate, 708 So. 2d 1327,
1336 (Miss. 1998)).

135.  Anderson firgt argues that he wasin continuous confinement from his arret until trid. However,
Anderson does not set forth any specific prgudice or problems that resulted from his incarceration.
Moreover, our supreme court has held that incarceration done is not sufficient prgudice to warrant
reversal. Birkley, 750 So. 2d at 1252 (127).

136.  Secondly, Anderson arguesthat his defense was hampered by the delay, asanumber of witnesses
at trid indicated that they did not remember dl of the events surrounding thiscase. Heexplainsthat theloss
of the witnesses memories is pertinent because his defense was that he arrived at FHy’s after the dleged
shooting had occurred. Apparently, Anderson surmises that the witnesses who testified againgt him had
failing memories because they remembered the facts differently than he. In our perusd of the record, we
did not find any witnesswho testified that he did not remember what had happened or that hismemory was
fuzzy because of the elgpse of time. Therefore, we are unconvinced by Anderson’ sargument that hisability
to defend himself wasimpaired. Asstated earlier in thisopinion, both Walker and Y oung placed Anderson
a Fly’ sa thetime of the shooting, and Genous testified that Anderson admitted to him that Anderson was
a Hy’son the night of the shooting. They were not equivocd in their tesimony.

137.  Anderson presented five witnesses besdes himsdf. Hisfirst withesswas James L. Jones. Jones
testified that he arrived a Fly's around 11:00 p.m. on the night of February 4, 2000, and stayed there until
after the shooting. He identified Anderson as the person who shot Walker.

138.  Anderson's second witness was his siter, Jean Alice Anderson. Jean tedtified that somewhere
between 10:45 p.m. on the night of February 4 and 12:30 am. in the morning of February 5, Anderson

came by the house where she and her mother lives. However, she was clear in her testimony that
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Anderson had |eft the house by 2:30 am. on February 5, 2000. She did not indicate that the passage of
timein any way affected her ability to recdl the precise time Anderson left.
139.  Leno Homeswas Anderson's next witness. Homestegtified that at thetime of the shooting he was
adatetrooper working asaDurant police officer. Hewasnot sure of thetimethat he arrived on the scene
of the shooting but he thought it was after midnight on the night of February 4, 2000. When he arrived at
the scene, no one was there except the owner of Fly's; therefore, he left.
140.  Grant Genous was the next witness to testify for the defense. He testified that he was present at
Fly's on the night of February 4, 2000, and that he arrived there between 12 midnight and 1:00 am. the
next day. Hedid not see the shooting, ashe stayed a Fly'sfor only approximately ten minutes. However,
during his short stay, he did see Anderson there. Anderson'sfind witnesswas Johnny L. Johnson, hisfirst
cousin, who was a character witness.
41. We are unable to discern any prejudice to Anderson's defense based on the testimony of the
defense witnesses.  Like the witnesses for the prosecution, the defense witnesses were clear in their
recollection asto what transpired on that tragic February night. None of the witnessesindicated that their
recollections of the events of that night wasin any way impacted by the passage of time. Therefore, based
upon the anadlysis of the four factors under Barker, we find that there was no violation of Anderson's
congtitutiond right to a Speedy trid.

B. Satutory Right
42. Our speedy trid statute, Mississippi Code Annotated section 99-17-1 (Rev. 2000), provides,
"Unless good cause be shown, and a continuance duly granted by the court, al offenses for which
indictmentsare presented to the court shall betried no later than two hundred seventy (270) days after the

accused has been arraigned.”

12



Under thisprovision, wherethe accused isnot tried within 270 days of hisarraignment, the

defendant isentitled to dismissal. However, continuancesfor *good cause’ toll therunning

of the 270-day period, unlessthe record is slent regarding the reason for the dday, and

then the clock ticks againgt the State because the State bears the risk of non-persuasion

onthegood causeissue. A written order stating that amotion for continuanceiswell taken

and should be granted isthe equivaence of ajudicia determination that good cause exigs.

Continuances attributabl e to the defendant stop the running of the clock and are deducted

fromthetota number of daysbeforetria in determining whether the 270-day rule gpplies.

Reynolds v. Sate, 784 So. 2d 929, 933 (112) (Miss. 2001) (citations omitted).

143.  Atota of 596 days passed from thetime Anderson wasinitialy arraigned on September 25, 2000,
to the commencement of trial on May 15, 2002. Therefore, from atempora standpoint, the State failed
by 326 daysto comply with its statutory obligation to bring Anderson to trid. As explained earlier, the
record shows no evidence of continuances requested by or granted to either party, nor is there anything
in the record which might explain the reason for the dday. Consequently, we have aclear violation of the
datute requiring that a defendant be brought to triad within 270 days of arraignment.
44.  OnOctober 19, 2001, Anderson filed amotion to dismisstheindictment for violation of hisspeedy
trid rights and amotion to dismiss the indictment due to an dleged conflict of interest of the prosecutor.
Asthe date indicates, these motionswerefiled well after the expiration of 270 days of the arraignment and
were never ruled on. Morever, thereis no indication that Anderson ever sought a ruling on the mations.
It isaparty's duty to obtain rulings on motions and to ensure the completeness of the record. Gayten v.
State, 595 So. 2d 409, 413 (Miss. 1992). Further, Anderson has not demonstrated any prejudice from
any delay occurring between his arraignment and trial.  Consequently, even though a clear violation of
section 99-17-1 occurred, we hold, based on the authority of Walton v. State, 678 So. 2d 645, 650

(Miss. 1996), that Anderson waived hisright to complain about the denid of his statutory right to aspeedy

trid Snce hedid not assert hisright to aspeedy trid until well after the deadline had passed, and even then,
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falled to obtain a ruling on the motion. Further, our holding is buttressed by the fact that Anderson has
shown no prejudice. Id. at 650.
4. Conflict of Interest
145. Inhisfind issue, Anderson assarts that a conflict of interest existed when James Powell, 11, the
digtrict attorney for Holmes County, prosecuted this case againgt him.  According to Anderson, Powell
was appointed in 1981 to represent him on an offense while Anderson was in the military. Anderson
assertsthat this prior representation caused him to be denied afair and impartid tria inthe casesub judice.
146. Thefollowing ruleisthe proper sarting point for resolving this issue:
[N]o purpose would be served by applying the proscriptive rule to bar a prosecuting
attorney's participation in a crimina case where the evidence fails to establish that the
attorney, by reason of his professond relations with the accused, gained any confidentia
information regarding the matter involved in the crimina prosecution.
Each case mugt therefore be examined on its facts in order to determine the nature of the
attorney's prior relationship with the accused and the substance of any communications
between the attorney and the accused.
Wagner v. State, 624 So. 2d 60, 62-63 (Miss. 1993) (citing Gray v. State, 469 So. 2d 1252, 1255
(Miss. 1985)).
47.  Wefind no meritin Anderson’ sargument that aconflict of interest existed because of Powe l'sprior
representation. This representation occurred gpproximately twenty years prior to the prosecution on the
present charges. Anderson has not demonstrated how Powell” spreviousrepresentation of himin the 1981
military proceeding alowed Powell to obtain confidentia information concerning the casesub judice. We
therefore find no conflict of interest existing in Powell’ s prosecution of thismeatter.  Thisissue lacks merit.
148. THE JUDGMENT OF THE CIRCUIT COURT OF HOLMES COUNTY OF
CONVICTION OF COUNT I,AGGRAVATED ASSAULT AND SENTENCE OF TEN YEARS

AND COUNT II, POSSESSION OF A FIREARM BY A CONVICTED FELON AND
SENTENCE OF THREE YEARS, WITH SENTENCESTO RUN CONSECUTIVELY,INTHE
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CUSTODY OF MISSISSIPPI DEPARTMENT OF CORRECTIONS, ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO HOLMES COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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