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MCMILLIN, CJ.,FOR THE COURT:



1. Keith Boggans was convicted by a Madison County Circuit Court jury on three countsof armed
robbery arisng out of an incident that occurred in a Hardee' s Restaurant in that county. Boggans has
appealed his conviction and assartsthree groundsto have his conviction overturned. (a) Hecdamsthat the
trid court erred when it failed to suppress his post-detention statement to investigating officersimplicating
himinthe crimes. (b) He contends that the court erred in denying his mistrid motion when it was pointed
out to the court, after trid had commenced, that the jury had not been sworn in using the specia oath
required in capital cases. (c) Findly, he contends that the court erred in denying him a new trid on the
ground that the verdicts of guilty were againg the weight of the evidence. Wefind no reversible error and
afirm.

l.
Facts

12. Two individuas robbed three employees of Hardee' s Restaurant located in Madison County on
County Line Road a gunpoint inthe early morning hoursof April 3, 2000. Acting oninformation provided
by witnesses, police officers, within minutes of the robbery, pulled over avehicle being driven by Boggans.
The two individuaswho had actualy committed the robberieswere in the back seat a ong with the money
obtained in the robbery.

3.  Acting on the theory that Boggans aided and abetted the robbery by acting as driver of the get-
away vehicle, the State indicted him, aong with the other two individuds, for armed robbery. After his
arrest, Boggans gave astatement to an investigating officer in which he essentidly admitted hisinvolvement
inthe crime. He later sought to have the statement suppressed in a hearing held prior to commencement

of histrid but was unsuccessful in doing so.



14. Boggans subsequently testified in his own defense at trid. He clamed to have no knowledge of
the red reason the two individuas had gone into the restaurant, saying that they had told him they were
going to use the restroom. Hetestified before the jury that he gave the incriminating statement because he
fdt it was the only way that he would be permitted to use atelephone to dert relatives to his predicament
and enlig their assstance in obtaining his release on bail.

5. The jury found him guilty on three counts and this apped ensued.

.
Failure to Suppress Confession

T6. Boggans's contention was that his statement was involuntary as having been obtained through
coercive techniques that included promises of leniency if he would confess. At the suppression hearing,
the officer who took the statement tetified that he had informed Boggansthet if hechoseto giveavoluntary
statement that fact would bereported to the Digtrict Attorney’ soffice. Theofficer repeatedly denied having
promised any form of leniency in exchange for the statement or having threatened Boggans with harsher
treestment if he declined to give a satement. He testified to having thoroughly reviewed dl of Boggans's
rights commonly known as Miranda rights and that, after indicating his understanding of those rights,
Boggans declared his desire to waive those rights and offer a voluntary statement. Boggans elected not
to testify at the suppression hearing. The circuit court found that the State had established beyond a
reasonable doubt that Boggans confession was fredly and voluntarily offered and was not produced by
uncongtitutional coercive tactics employed by law enforcement.

7.  Wereview chdlengesto admissbility of confessons on an abuse of discretion sandard. Smithv.

State, 737 So.2d 377 (111) (Miss.Ct.App. 1998). The circuit court Stsastrier of fact and isin the best



position to make the necessary decisons as to witness credibility that are often critical in such hearings.
Id. at (112).

18. Thereisauthority for the propodtion that a promise of lenient trestment in exchange for making an
incriminating stetement to investigating officers condtitutes the sort of coercion that destroys the free and
voluntary nature of the resulting admissions, rendering them inadmissible under the Fifth Amendment, which
prevents asuspect from being compelled to beawitnessagaing himself. Carleyv. State, 739 So.2d 1046
(116) (Miss.Ct.App.1999) (citing Neal v. State, 451 So.2d 743, 750 (Miss. 1984); Morgan v. Sate,
681 S0.2d 82, 87 (Miss. 1996)). However, themere offer to report to prosecuting authoritiesthe fact that
the defendant agreed to make a statement regarding his involvement in the matter under investigation,
gtanding alone, has been said to not rise to the level of condtitutionaly-prohibited coercion on the part of
law enforcement officids. Layne v. State, 542 So.2d 237, 240-41 (Miss. 1989). The Mississippi
Supreme Court hassaid, rather, that thisoffer to report cooperation must be combined with other evidence
of oppressive or coercive treatment in order to support aclaim of involuntariness. Id. at 240.

T9. Boggans concedes this point in his brief and argues that additiona coercive tactics designed to
compel himto make astatement are shown by thefact that he was detained for gpproximately twelve hours
before he made the statement without benefit of consultation with an attorney or even the opportunity make
atelephone cdl to afamily member. The evident problem with this contention, even if it is conceded for
sake of argument that proof of such conduct would be sufficient, isthat there isno evidence relaing to the
nature of Boggans's confinement or a showing that he was, in fact, denied an opportunity to contact
someone by telephone to dert them to his predicament. The only officer testifying for the prosecution
indicated that he was cdlled onto the case shortly before heinterrogated Boggans and that he was unaware

of the circumatances of Boggans sconfinement up until that time. Defense counsd made repegated attempts



during his cross-examination of the officer to gain aconcesson asto the nature of Boggans' s confinement,
and the propounded questions plainly indicated what Boggans contended were the circumstances under
which he was held; however, questions asked during cross-examination, no matter how pointed, smply
do not congtitute evidence. Boggans el ected not to testify at the suppression hearing and, thus, the potential
evidence concerning his post-arrest trestment and the effect it may have had on his decison to offer an
incriminating statement was not availablefor thetria court’sconsderation, nor isit availablefor our review
on gpped.

110. Based on our review of the evidence avallable for the trid court’s consderation in ruling on
Boggans s suppression motion, we are unpersuaded that the trid court erred in finding that Boggans's
gatement was fredy and voluntarily offered after he had been fully and completely apprized of his rights
while in custody, induding specificaly the right againgt incriminating himself in the crimind activity under
investigation. Thisissueis, for that reason, found to be without merit.

I1.
The Issue of the Oath Adminigtered to the Jury

11.  After the jury had been empanded and testimony from the first witness for the prosecution had
beenreceived, defense counsdl brought to the attention of thetria court that the jury had not been properly
sworntotry the matter asacapita case under the requirement of Section 13-5-73 of the Mississippi Code,
though it had been sworn under the provisons of Section 13-5-71. At that point, thetria court offered to
the defensethat it would properly swear thejury and require the prosecution to re-examinethefirst witness.
Defense counsdl neither accepted nor rejected this proposed solution offered by thetrid court, indicating

that he wanted to take no action that might later be construed asawaiver of the perceived error. Thetrid



court took no further action in regard to curing the omission of the required oath and Boggans now asserts
the failure of the jury to take the gppropriate oath as reversble error.
f12.  Itisundisputed that thejurorswere administered thefoll owing oath according to the languagefound
in Section 13-5-71 of the Missssppi Code:
Y ou, and each of you, do solemnly swear (or afirm) thet you will wel and truly
try al issues and execute al writs of inquiry that may be submitted to you, or |eft to your
decison by the court, during the present term, and true verdicts give according to the
evidence. So help you God.
113. Despite thisfact, Boggans points out that Section 13-5-73 of the Mississppi Code contains the

following provison:

The jurorsin acapitd case shal be sworn to “wel and truly try the issue between
the state and the prisoner, and atrue verdict give according to the evidence and the law.”

Miss. Code Ann. § 13-5-73 (Rev. 2002).
14. Thereissome case law indicating that the fallure to adminigter this specid oath in capita casesis
reversble error, though it is not entirdy clear from the case that the error was the same as the one now
beforethisCourt. InMiller v. State, amurder case, thejurors* were sworn to answer questionsasto their
qudifications onthevoir direexamination” but were not administered asubsequent oath until after testimony
had begun. Miller v. Sate, 122 Miss. 19, 84 So. 161 (1920). Inthat Situation, the Missssppi Supreme
Court concluded that permitting unsworn jurors to hear evidence that might subsequently affect their
dedliberations had the effect of hopelesdy tainting the verdict on the basis that the taking of the oath was
intended to heighten the “ conscientious manner in which [thejurors] received and considered the evidence
. 1d. at 20, 84 So. at 162. Thetext of the oath actudly taken by thejurorsisnot stated in the Miller
case, but, in view of the language indicating thet the potentid jurors were sworn only to answer truthfully

inquiries as to their qudifications and not to properly try theissues of any case set for trid during their term



of service, it would gppear that thereisabasisto digtinguish thefacts of Miller from those in the case now
before us.

115. Moreon point isthe 1992 case of Wilburn v. Sate, 608 So. 2d 702 (Miss. 1992). In Wilburn,
the facts are undisputed that the jurors received the somewhat broader oath presently foundin Section 13-
5-71, but, after being specifically chosen to try arape case, it was made to appear that the jurors may not
have been administered the oath required by Section 13-5-73. Inthat case, the possiblefallureto givethe
jury the proper oath was discovered before completion of cross-examination of thefirst witness. Thetrid
court denied defense counsd’s motion for mistrial and the matter was raised as error on gpped. The
supreme court found, as fact, that the two oaths were “ substantidly equivdent,” and that “[tjo suggest
otherwiseisto exdt form over substance.” 1d. at 705. Based on that conclusion, the supreme court found
“no reversible error for the possible omission of the administration of two separate oaths under the facts
of thiscase.” 1d. (emphasisadded). Earlier, the supreme court found the rdevant particular facts of the
case to be (a) that there was no doubt that the oath prescribed by Section 13-5-71 was given; (b) the
defendant declined any suggested attempt by thetriad court to cure the error once discovered; (c) thejury
did not impose life imprisonment; and (d) the jurors were not selected from aspecia venire assembled for
the sole purpose of trying acapita case. 1d. at 703.

116. We find the case before us to be in essentidly the same posture, and, relying on the precedent
found inWilburn, conclude that the failure to administer the second oath to the jurors, as set out in Section
13-5-73, was not reversible error.

V.
Defendant’ s Challenge to the Quality and Quantity of the State’' s Proof



717. Boggans ashisfind issue in this gpped, mounts an attack on the evidence supporting the jury’s
conviction. It is not entirely clear from our review of the brief whether he is claiming the evidence was
inuffident to sustain his conviction as a matter of law or whether his contention is that the verdict was
againg the weight of the evidence. These two issues, though rdated, are not identical. If the State has
faled to offer any credible evidence asto one or more of the essentid e ements of the crime, then the proof
issad to be insufficient as amatter of law and the defendant’ s conviction must be reversed and rendered
on agpped. McKee v. State, 756 So.2d 793 (16) (Miss.Ct.App. 1999) (citing Franklin v. Sate, 676
S0.2d 287, 288 (Miss. 1996)). However, if the State has presented competent evidence as to each
essentid dement, this Court may, neverthdess, conclude that the weight of the evidence, when viewed in
itsentirety, so pointed towards acquittal that thetrial court should have ordered anew trid in order to avoid
amanifes injustice. Hogan v. State, 854 So.2d 497 (117) (Miss.Ct.App. 2003).

118.  The evidence demondtratesthat Boggans was arrested driving the get-away vehicle only moments
after an armed robbery occurred. The actud robberswerein theback seet, apistol wasdiscoveredinthe
vehicle, and the money taken in the robbery was recovered from the car. Boggans asserts hisinnocence
based essentialy on his own testimony that he thought the two robbers had only gone into the restaurant
to use the restroom. By well-established precedent, we are required to review the evidence in the light
most favorable to upholding the verdict of the jury. E.g., Bell v. Sate, 835 So.2d 953 (114)
(Miss.Ct.App. 2003). Additionally, we must afford deference to the conclusions reached by the jury on
essentia issues of fact on which the evidence was disputed, and we are not permitted to Smply substitute
our judgment for that of the jury on such matters. Hogan, 854 So.2d a (Y117). Lastly, we must assume
that the jury drew dl inferences in favor of the defendant’s guilt that were reasonably supported by the

evidence. |d.



119. Viewedinthat light, we are satisfied that the State presented evidence directly implicating Boggans
asawilling participant in the schemeto rob the Hardee' sRestaurant. We are dso satisfied that Boggans's
countering evidence, conasting principdly of his own denids of knowledge of the robbery and proof that
he did not attempt to flee once police officers sgnaded for him to pull the vehicle over, was not of such
probative vaue as to lead to the conclusion that the jury’s decision to rgect it resulted in a substantiad
miscarriage of justice. We, therefore, find no basis to ether reverse and render Boggans s conviction or

to reverse the conviction and remand this matter to the trid court for anew trid.

120. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF COUNT I,ARMED ROBBERY, AND SENTENCE OF THIRTY YEARS,
COUNT I, ARMED ROBBERY, AND SENTENCE OF THIRTY YEARS, AND COUNT |V,
ARMED ROBBERY,ANDSENTENCEOFTHIRTY YEARSWITHTHELAST FIVEYEARS
OF EACH SENTENCE STAYED AND SUSPENDED AND THAT PORTION OF THE
SENTENCE SHALL BESERVED ON SUPERVISED PROBATION FORA PERIOD OF FIVE
YEARS, ALL IN THE CUSTODY OF THE MISSSSPPI DEPARTMENT OF
CORRECTIONS, ISAFFIRMED. SENTENCESIMPOSED IN COUNT |1 AND COUNT IV
SHALL RUN CONCURRENTLY WITH SENTENCE IMPOSED IN COUNT |. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO MADISON COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



