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BEFORE MCMILLIN, C.J.,IRVING AND MYERS, JJ.

MCMILLIN, CJ.,FOR THE COURT:

1.  Allen Eal Plar was convicted by a Tate County Circuit Court jury of aggravated assault. Hehas
apped ed that conviction to this Court and presents two issues that he contends warrant areversd of his
conviction. Firdt, he urges that the trid court erred in denying his request to disdlow the State' s use of

peremptory challenges during jury selection. Second, he contends thet the trid court erred in overruling



his objection to aninquiry by the prosecutor, made during the cross-examination of Plair, that wasintended
to call into question his credibility. Wefind no meritinthefirstissue. Asto the second issue, we conclude
that the question at issue wasimproper as being purely argumentative so that the defense objection should
have been sustained; however, we do not conclude that the fundamenta fairness of the trid was affected,
and we decline to reverse under principles of harmless error.
92. Neither issueraised inthisgpped reatesto the underlying factsrelied upon by the State to establish
the basis for the charge in the indictment. For that reason, we dismiss with a recitation of the evidence
tending to demondrate Plair's complicity in the crime.

l.
113. Pair asked the trid court to disallow the State' s use of peremptory strikes of prospective jurors
during jury sdection. As authority for that motion, both at thetrid level and in this apped, Plar rdied on
assertions found in Justice Marshdl’ s separate concurrence in the United States Supreme Court decision
syled Batson v. Kentucky, and Justice Sullivan’ s separate writingsin several Missssppi Supreme Court
decisons. Batsonv. Kentucky, 476 U.S. 79, 102 (1986); Thorsonv. State, 653 So. 2d 876, 896 (Miss.
1994); Hatten v. State, 628 So. 2d 294, 305 (Miss. 1993); Davisv. State, 551 So. 2d 165, 177 (Miss.
1989), cert. denied, 494 U.S. 1074 (1990). None of these writings relied on by Plair commanded a
mgority vote of either court.
14. Peremptory strikes are specificaly authorized in this state under authority of Section 13-5-69 of
the Missssippi Code. The use of such strikes passed condtitutional muster under the United States
Congtitutionin theBatson decison so long asthereis no accompanying showing that the strikes are being
used for ends forbidden by that opinion and those that followed extending Batson's reach to other

protected classes. There is no Mississppi precedent binding on this Court that suggests the gpplicable



satute is uncongtitutiona under any provisons of the Missssppi Condtitution. Plair makes no contention
that any drikes actudly exercised by the prosecution violated any of the provisons of Batson or those
subsequent federa and State decisons that have interpreted and, to some extent, expanded the strictures
set up in Batson. In that Stuation, this Court finds thet there is no basis to find error in the trid court’s
refusal to enforce ablanket denid of the use of peremptory strikesin jury sdection.
.

5. Pair elected to testify in his own defense and denied having purposely begten his victim, daming
instead that she was injured when they fdl to the ground and he fel on top of her. During cross-
examination, the prosecutor, in an gpparent atempt to highlight for the jury the marked difference between
the victim’'s verson of events and that offered by Plar, engaged in the following exchange with the
defendant.

Q. Arewe supposed to believe you or her?

A. Wdl, Mrs. Brewer —

[Defense Counsdl]: | object. Now the jury decides who to believe your
Honor, not Mr. Plair. That's an irrdevant and unfair question.

THE COURT: Overrule the objection.
Q. Who are we supposed to believe?

A. Wdl, Mrs. Brewer, | redly can't answer that either. All | can tel youisthis.
| didn’t smash her head againgt no brick wall.

T6. On gpped, Plair contends the trid court’ sruling permitting thisline of inquiry congtitutesreversible
error. His contention is that the question delved into matters that were irrdevant snce the jury isthe sole

finder of factin acrimind trid.



7.  Weagreewith Plair’sinitid point in hisargument. Thequestion that led to defense counsd’ stimely
objection was plainly irrdevant. The proper subject of inquiry of awitness relates to information “ having
any tendency to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” M.R.E. 401. The prosecutor’s
questionto Plar was, on its face, argumentative and had no possihility of diciting information that would
have been hdpful to the jury in determining any fact of consequence in deciding Plair’s culpability.
“Evidence which is not rdlevant is not admissible” M.R.E. 402. Thetrid court ought to have sustained
defense counsel’ s objection.

118. Nevertheless, revergbleerror doesnot autometicaly follow from adetermination that thetria court
erred intheadmission or excluson of evidence. Suchrulingslead to reversal only where*asubstantia right
of the party isaffected . . ..” M.R.E. 103(a). So long assuch error has not undermined the fundamental
farness of thetrid, it cannot form the basis for the reversd of a crimind conviction. King v. State, 857
So. 2d 702, 732 (1112) (Miss. 2003).

T9. In hisbrief, Plair has not aleged any particular basis for concluding that this one rather pointless
inquiry by the prosecutor resulted in any prejudice or harm to the defense or in any way undermined the
basic integrity of thetrid process. Theerror in permitting the State to propound the question and requiring
the defendant to answer (his answer was “Mrs. Brewer, | redly can't answer that either.”) was, beyond
question, harmless.

110. THEJUDGMENT OF THE CIRCUIT COURT OF TATE COUNTY OF CONVICTION
OF AGGRAVATED ASSAULT AND SENTENCE OF TWELVE YEARS WITH FIVE YEARS
POSTRELEASE SUPERVISION, INTHECUSTODY OF THEMISS SSIPPI DEPARTMENT
OF CORRECTIONS,AND PAY $100TO THE CRIME VICTIMSCOMPENSATION FUND,
IS AFFIRMED. SAID SENTENCE SHALL RUN CONSECUTIVELY TO ANY AND ALL

SENTENCES PREVIOUSLY IMPOSED. COSTS OF THIS APPEAL ARE ASSESSED TO
TATE COUNTY.



KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



