IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CA-00060-COA

IN THE INTEREST OF THE MINOR CHILD C. A.

DATE OF TRIAL COURT JUDGMENT: 12/17/2002

TRIAL JUDGE: HON. GAYLON K HARPER

COURT FROM WHICH APPEALED: JONES COUNTY YOUTH COURT

ATTORNEY FOR APPELLANT: DAVID M. RATCLIFF

ATTORNEY FOR APPELLEE: MICHAEL WAYNE THOMPSON

NATURE OF THE CASE: CIVIL - JUVENILE JUSTICE

TRIAL COURT DISPOSITION: MINOR CHILD ADJUDICATED A
DELINQUENT.

DISPOSITION: REVERSED AND RENDERED - 05/04/2004

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

EN BANC.

BRIDGES, P.J., FOR THE COURT:
1. It isaleged that on April 8, 2002, C.A., afourteen-year-old child, caused bodily injury to W.J,,
athree-year-old child," by touching him in his private area” This alegedly occurred when the mother of
W.J. left him with the mother of C.A. during the months of April and May 2002. On December 17, 2002,
C.A. was tried and adjudicated a delinquent on petition filed in the Y outh Court Divison of the County
Court of Jones County aleging a violation of Mississippi Code Annotated section 97-3-7(1)(a), o

known as the smple assault satute, by knowingly, and unlawfully causing bodily injury to another minor



"bytouchinghiminhisprivatearea™" C.A.'sdispostionwasdeferred until theminor could be screened and
listed on the regigter for placement in the sexud offender's program a Y outh Village.
92. At trid, the State presented five witnesses to prove beyond a reasonable doubt that C.A. actually
caused bodily injury. Thewitnessesincluded LatoyaNix, an expert in counsding sexudly abused children;
Sharon McMahan, an employee of the Center for the Prevention of Child Abuse; Christy Jones, afriend
of W.J's mother, S.J.; W.J's mother, and the victim.
13. C.A. filed amotion for a new trid or in the dternative an gpped with supersedeas. The Youth
Court denied the motion for anew trid and alowed this apped with supersedess.

STATEMENT OF THE ISSUES
|. WHETHER THE STATE MET ITS BURDEN OF PROOF BY PROVING THE MINOR C.A.
COMMITTED ALL OF THE ESSENTIAL ELEMENTS OF THE CHARGE BEYOND A
REASONABLE DOUBT.
[1.WHETHERTHE ADJUDICATION OF THEMINOR, C.A.,ASDELINQUENT BY THE COURT
WAS SUPPORTED BY THE EVIDENCE.

ANALYSS

|. WHETHER THE STATE MET ITS BURDEN OF PROOF BY PROVING THE MINOR C.A.
COMMITTED ALL OF THE ESSENTIAL ELEMENTS OF THE CHARGE BEYOND A

REASONABLE DOUBT.

I1.WHETHERTHE ADJUDICATION OF THEMINOR, C.A., ASDELINQUENT BY THE COURT
WAS SUPPORTED BY THE EVIDENCE.

14. Sincetheissuesinthiscase are o closely related and require the same discussion, for the purposes
of convenience and efficiency, we combined these two issues in our discussion.
5. C.A. clamsthat the State failed to prove beyond a reasonable doubt each dement of the crime.

C.A. contends that the State failed to meet its burden of proof, and his adjudication as adelinquent should



be reversed because the State failed to prove each eement of the crime with which hewas charged. C.A.
argues that the State did not carry its burden because no evidence was adduced that W.J. suffered any
bodily injury.
T6. For clarification purposes, we point out that apetitionin Y outh Court isthe document that contains
the dlegation of why the child is said to be addinquent. It isthe equivdent of an indictment for an adult.
The petition in this case stated that C.A. "did purposdy, knowingly, and unlawfully cause bodily injury to
W.J. by touching him in his private area in violation of § 97-3-7 (1)(a) of the Missssippi Code. . . ."
Section 97-3-7 of the Mississippi Code Annotated states:

A personisguilty of ample assault if he (a) attemptsto cause or purposdy, knowingly or

recklesdy causesbodily injury to another; or (b) negligently causesbodily injury to another

with a deadly wegpon or other means likely to produce death or serious bodily harm; or

(c) atempts by physica menace to put another in fear of imminent serious bodily harm;
Because the petition sated that C.A. "did purposely, knowingly, and unlawfully cause bodily injury” to
W.J., C.A. arguesthat the prosecutor bore the burden of proving that he did knowingly cause bodily injury
toW.J.
17. If the petition had charged C.A.. with attempting to cause bodily injury, wewould probably bemore
inclined to agree with the tria court in itsdecision. But the petition never spoke to theissue of attempting.
Therefore, we are left to determine whether the evidence was sufficient to support a determination that
C.A. did, infact, causebodily "injury.” Reynolds v. State, 818 So. 2d 1287, 1288 (13) (Miss. Ct. App.
2002) (charge must be proven aslaid in the indictment); see Murrell v. Sate, 655 So. 2d 881, 883 (Miss.
1995).

118. Since the Reynolds casefollowed the case of Murrell v. Sate, 655 So. 2d 881 (Miss. 1995), we

will gart there. In Murréll, the Mississppi Supreme Court noted that "aminor injury isa'bodily



injury' even though it may not be atraumatic injury.” Murrell, 655 So. 2d at 884 (citing Reiningv. State,
606 So. 2d 1098, 1103 (Miss. 1992)). TheMurrel court did not requiremedica evidenceof bodily injury
to support a guilty verdict, but smply ruled that testimony that the injured party experienced pain would
auffice. 1d. The court held, however, that no evidence was introduced on the issue of bodily injury, not
even testimony that the dlegedly injured officer experienced pain due to the injury. The court noted:
"[T]here are no Missssippi cases which address the issue of whether ajury caninfer that one sufferspain
wherethereisno medica trestment, no wound and no testimony concerning pain.” Id. The court declined
to infer pain, holding that it isasmple task to ask the officer at trid whether he experienced pain. Id.
T9. In Reynolds, The Missssippi Court of Appeds found Murrell to be controlling and stated that
"[elvenaglancing blow with afist iscapable of producing pain, but astheMurrell court pointed out, ‘either
the officer suffered pain or he did not and it isasmple task to ask him."" Reynolds, 818 So. 2d at 1288
(quoting Murréll, 655 So. 2d at 885). The Reynolds court continued by stating that Mississippi Code
Annotated section 97-3-7, in its statutory definition of Smple assault, includes, in the dterndtive, both the
actud infliction of bodily injury and the attempt to do s0. 1d. In discussing the two paths provided by
section 97-3-7, the court in Reynolds proceeded by saying:

The form of the Satute offers the State dternative paths to arrive at the same result, but it

must inform the defendant of the path it choosesin the language of theindictment. Murrell,

655 So. 2d a 884. Having chosen to charge the actud infliction of bodily injury, rather

than an ineffectud attempt to inflict injury, the State thereby chose to make actua bodily

injury an element of the crime, but supported that charge with evidence too weak to

withstand a claim that the verdict of guilty was againg the weight of the evidence.
Id. at 1289.

110.  Inthe present case, the judge was not given the option of an attempt charge and our reading of the

Murrell and Reynolds decisions leaves us convinced that our only option is to reverse and render.



Unfortunatdy, the record is devoid of any questions or answers regarding injury. Although touching was
mentioned, even by the victim, there was nothing about pain, hurt or injury caused at the hands of C.A.
"The circumgtantial evidence should be supportive of, not in lieu of, the direct testimony readily at hand.”
Murrell, 655 So. 2d 885.

11. Letit be noted that the Murrdll court cited a case, Reining v. State, 606 So. 2d 1098 (Miss.
1992), where the defendant, on apped , argued that Mississippi Code Annotated section 97-3-7 (1) was
uncondtitutionally vague because it does not define "bodily injury.” In reference to the Reining case, the
Murrell court stated that it recognized that "dthough a statute imposing criminal penaties must be strictly
congtrued in favor of the accused, it should not be so dtrict as to override common sense or statutory
purpose.” Murrell, 655 So. 2d at 884 (quoting Reining, 606 So. 2d at 1103, citing United States v.
Brown, 333 U.S. 18, 25 (1948)). The court in Reynolds provided the smple solution of just asking the
person if he or she wasin pain because ether he suffered pain or hedid not. Reynolds, 818 So. 2d 1288
(14) (quoting Murrell, 655 So. 2d at 885). Although this seems like a Smple solution when the case
involves an adult, when thereis a child involved, such asin this case, more specific and leading questions
may be asked of the child to ascertain whether he or she sustained bodily injury.

112. The facts of the case sub judice fit the mold of a sexud touching or handling case. Had the
defendant been elghteen years of age, or older, a thetime of thealeged crime he could have beenindicted
pursuant to § 97-5-23 of the Mississippi Code Annotated (Rev. 2000). Since that is not the case, the
defendant can not be tried under said Statute.

113.  Therefore, we reverse and render.

114. THE JUDGMENT OF THE YOUTH COURT OF JONES COUNTY IS REVERSED
AND RENDERED. COSTSOF THISAPPEAL ARE ASSESSED TO JONES COUNTY.



KING, CJ., AND SOUTHWICK, PJ., THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



