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GRIFFIS, J., FOR THE COURT:

1. Debert M. Mason struck Audrey M. Wallace on her head and body with aboard, breaking her

right arm and left hand. Mason pled guilty to a charge of aggravated assault and was convicted on June

4, 1996. On September 24, 2002, Mason filed a motion for post-conviction relief, aleging that the

indiccment was defective. Mason claims that the indictment was defective due to its excluson of the

essentia eement word "serious’ asamodifier to bodily harm, in hisindictment for aggravated assault. The

circuit court denied the motion for post-conviction reief finding it untimely. Mason gppeds.



92. "When reviewing alower court's decison to deny a petition for post-conviction relief, this Court
will not disturb the trid court's factud findings unless they are found to be clearly erroneous. However,
where questions of law are raised, the gpplicable sandard of review isde novo." Gravesv. Sate, 822
So. 2d 1089, 1090 (1 4) (Miss. Ct. App.2002) (citing Pickett v. State, 751 So.2d 1031, 1032 (1 8)
(Miss. 1999); Brownv. State, 731 So. 2d 595, 598 (1/6) (Miss. 1999)). The Mississippi Supreme Court
has pointed out that the " question of whether anindictment isfatally defectiveisanissueof law." Peterson
v. State, 671 So. 2d 647, 652 (Miss. 1996). Therefore, the standard by which this Court reviews the
denid of Mason's motion for post-conviction rdief is de novo.

113. Missssppi Code Annotated Section 99-39-5(2) (Rev. 2000) sets the limitations period for filing
amotion for post-conviction rdlief. In acaseinvolving aguilty plea, the motion must be filed within three
years after entry of the judgment of conviction. 1d. Here, Mason’s motionfor post-conviction relief was
filed more thansix years after the entry of the judgment of conviction, and there was no evidence that any
of the exceptions in Section 99-39-5(2) were gpplicable.

14. Mason presented no evidence of an intervening decision which would have actuadly adversely
affected the outcome of his conviction or sentence. Neither has Mason presented any evidence of newly
discovered evidence, not reasonably discoverable at the time of tria, that would have been practicaly
concdlugve of a different result. Mason has not claimed that his sentence has expired or his probation,
parole or conditiond releasewas unlawfully revoked. Therefore, thetrid court properly denied themotion
for post-conviction relief.

5. It isworth noting that even if Mason's motion were timely, it would still be without merit. Mason
dams that the indictment's excluson of the word "serious' as a modifier of bodily harm congtitutes an

excluson of an essentid element. It iswell settled that in order for an indictment to avoid being rendered



fatdly defective the indictment mugt state dl the essentid dements. Peterson, 671 So. 2d 647, 652-53;
URCCC 7.06. However, thisisof no helpto Mason. Theindictment heredid indeed sate dl the essentid
elements of aggravated assault under Section 97-3-7(2)(b).

T6. Missssppi Code Annotated Section 97-3-7(2) delineates two separate crimes of aggravated
assault. Under Section 97-3-7(2)(a), it is only necessary to charge and prove that one purposefully,
knowingly or recklesdy caused serious bodily injury under circumstances manifesting extremeindifference
to human life. Therefore, no use of a deadly wegpon is required. Jackson v. Sate, 594 So. 2d 20, 24
(Miss. 1992). Ontheother hand, Section 97-3-7(2)(b) requires ashowing of bodily injury by purposeful,
knowing or reckless use of a deadly wegpon. Therefore, no "serious’ injury is required. 1d. Mason's
indictment charged Mason with aggravated assault under Section 97-3-7 (2)(b). As the supreme court
pointed out in Jackson, no "serious’ injury isrequired for a Section 97-3-7 (2)(b) charge. 1d.

17. Therefore, even assuming the motion was timdly, it is sill without merit. Accordingly, wefind the
trid court committed no error and affirm the denia of Mason's motion for post-conviction relief.

18. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL ARETAXED

TO HARRISON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND CHANDLER, JJ., CONCUR.



