IN THE SUPREME COURT OF MISSISS PPI
NO. 2002-CA-01184-SCT
ROSETTA HARRIS
V.

MISSISSIPPI VALLEY STATE UNIVERSITY; THE
BOARD OF TRUSTEES OF STATE INSTITUTIONS
OF HIGHER LEARNING; DR. WILLIAM SUTTON;
DR. LESTER C. NEWMAN; DR. W.E. THOMAS, DR.
SALIBA MUKORO; DR. MOHAMMAD R. HOQUE;
VINCE VENTURINI; AND DR. ROY HUDSON

DATE OF JUDGMENT: 5/23/2002

TRIAL JUDGE HON. RICHARD A. SMITH

COURT FROM WHICH APPEALED: LEFLORE COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: JOHN M. MOONEY, R.
ATTORNEYSFOR APPELLEE: JAMEST. METZ

NATURE OF THE CASE CIVIL - CONTRACT

DISPOSTION: AFFRMED - 5/13/2004

MOTION FOR REHEARING FLED:

MANDATE ISSUED:

EN BANC.

WALLER, PRESIDING JUSTICE, FOR THE COURT:

1. RostaHarissued her former employer, Missssppi Vdley Sate Universty (MVSU), daming
breach of contract, wrongful termination, negligence, mdidousprasscution, andintentiond and/or negligent
infliction of emotiond distress She later amended her complaint to add individud defendants and dlege
violations of 42 U.S.C. 88 1981, 1985, 1986, 42 U.SC. § 1983 violaions of her First and Fourteenth

Amendmat rights, and breach of the implied covenant of good fath and fair dedling. The trid court



dismissed dl of Harris date law dams except her breach of contract dam for fallure to give notice
pursuant to the Missssippi Tort Clam Act (MTCA). SeeMiss Code Ann. 88 11-46-1 et seq. Thetrid
court then granted summary judgment in favor of the defendants on the remainder of her dams Harris
aopedls.

FACTS
2.  Inordertoaddress Haris aoped, it isnecessary to devel op the extensive higtory of proceedings
between Harrisand MV SU that culminated in her termination.*
18.  Rosetta Harris began her employment a MV SU in 1977 as an indructor in the Socid Work
Department. 1n 1994, she was granted tenure by the Tenure Committee @ MVSU. She saved asthe
program coordinator within the Crimind Justicel Socid Work department from Augugt, 1994, to May,
1995.
4.  FdlowingHarris gppointment asprogram coordinator, adispute arose regarding the accreditation
of the MVSU sodid work program. The program was accredited by the Council on Socid Work
Education (CSWE), which setstandardsfor the hiring of faculty members. Harrisbecame concerned with
the hiring by MV SU of Dr. Mohammad R. Hoque, who lacked amegters of sodid work degree and who
hed never practiced socid work. Harris natified CSWE of Hogque's lack of credentids, and CSWE
responded with aninquiry into MV SU's accreditation in late August and September of 1994. On October

28, 1994, Dr. William W. Sutton, then Presdent of MV SU, natified Harris thet "it is my decison to

"Harris previoudy brought suit in federd court over her remova asprogram coordinator. Harris
v.Miss. Valley State Univ., 899 F. Supp. 1561 (N.D. Miss. 1995) (Harrisl). There hedleged he
was removed as program coordinator in violaion of dae lav and dso in violdion of her Fre and
Fourteenth Amendment rights. The court dismissad her federd dams with prgudiceand her Sate law
dams without prgudice. In the present case, Harris aleges she was removed as program director in
violation of gate contract law. She dso dleges vidlaions of her federd rights, induding her Firs and
Fourteenth Amendment rights arising from the defendants conduct after Harris | was decided.
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terminate your gppointment as Coordinator of Socid Work. This change is effective immediatdy. Y our
sdary will be unchanged for this academic year."

1.  Fdlowing her removd from the coordinator pogtion, Harrisfiled her federd court suit againgt
MVSU, e d. infederd court dleging thet her remova wasin retdiation for her contacting CSWE. The
federd didrict court, by summary judgment dismissed dl of Harris dams the federd law daims with
prgjudice and the pendent date lav daimswithout prgjudice. Harris |, 899 F. Supp. a& 1577. Harris
thenbrought suit in Sate court for her datelaw damsarisng out of her remova asprogramdirector. The
trid court dismissed the case, finding that Harris damswere barred by the doctrine of collaterd estoppd.
On gpped, this Court reversed and remanded the drcuit court'sdecison finding thet it erred in dismissing
Harris daim because the federd didtrict court did not address the merits of Harris date law daims and
digmissad them without prgudice. Harrisv. IHL, 731 So. 2d 588 (Miss. 1999).

6. OnJanuary 21, 1999, Harris requested two years of leave from MV SU in order to take the
position as Prgject Director with the Ddta Hedth Partners Hedthy Start Initiative Program of Tougdoo
Callege. Haris leave request hed to be gpproved through an extensve leave procedurewithinthechain
of command a MV U, beginning with her immediate supervisor and ultimetdy requiring the gpprova of
MV SU Presdent, Dr. Nevman.?  If anyonewithin the chain of command denied therequest, theinquiry
ended. Hoque Harris immediate supervisor, did not recommend granting her request because of
personne problems. On February 1, 1999, Harriswasinformed by Dr. SdibaMukoro, the Char of the

Crimind Justice Department, vialetter that her request for two yearsof leave could not be granted because

2 At thetime of Harris remova as program coordinator in 1994, William Sutton was President of
MVSU. Lesder Newman was Presdent of MVSU a the time of Harris termination in 1999 and is
currently President of MV SU.



classes were in session and her request would be disruptive to the sudents and that she was needed a
MV SU for an upcoming accreditation review. Mukoro informed Harris that he would approve one yeer
of leave for the following yeer if properly requested. Harris hed aready acoepted the position with Deta
Hedth before she was natified thet her leave request had been denied. She did not return to MV SU for
the remainder of the soring samedter.

7.  OnFebruary 8, 1999 Harisrequested medicd leave. Harris continued to request medicd leave
for the remainder of the ssamester. Her medicd leave request were gpproved by Hogue and Mukoro and
sent for further review. On February 16, 1999, Harriswrote to Presdent Newman requesting leave of
absence without pay for the 1999-2000 academic year.  On March 4, 1999, Harris requested to be
placed on unpaid medicd leave for March 1, 1999, until May 17, 19909.

8.  On Aprl 1, 1999, MVSU requested further documentation to support Harris mediicd leave
request. Harriswasthen natified vialetter on April 22, 1999 that Newman had denied her February 16,
1999 request for leave of absence, and that additiond information regarding her leave request would soon
be requested. Harris physcian, Dr. Cassada, wrote to MV SU explaining that she had been tregting
Haris for symptomsof stressand anxiety. Dr. Cassadadid not datethat Harriswasunabletowork. Dr.
Cassadareferred other medica inquiriesto Dr. Wheder, who explained that Harris had a severe medica
illness, namdy dress, that was exacerbated by her employment a MV SU.

19.  Haris was then given notice of the University's intention to terminate her due to her absence
without gpprova and for taking the podtion with Ddta Hedth Partners. Within the notice, Harris was
informed thet she was entitled to ahearing. Newman gated in hisaffidavit thet Harriswas afforded apre-
termination meeting and thet only afterwards did he decide to recommend her termination to the Board of

Trudess of State Inditutions of Higher Learning.



110.  After making hisdecigon to terminate Harris Newman met with the Legd Commiittee of the IHL
Board and discussed the Harris personnd matter.  The Committee recommended to the Full IHL Board
to goprove Newman's recommendation of termination of Harris. Her termination was discussed and
approved by the Board of Trustees of State Indtitutions of Higher Learning.

11.  After the Board gpproved Harris termination, shefiled agrievance and dso sought review of the
Boardsdecison. The Board dedined Harris request.  Harristhen filed her sscond amended complaint.
The defendants filed a mation to dismiss the Sate lawv dams for lack of jurisdiction and a mation for
summary judgment asto the remaning dams

12.  After Harisfiled her ssoond amended complaint, the State Auditor was natified thet Harris hed
continued to receive compensation from MV SU after she abandoned her pogtion with MVSU by
acoepting the podition with Ddta Hedlth Partners and not returning to work & MV SU during the Spring
sameter. The Sate Auditor natified Harris that she owed gpproximately $28,000 and thet the Attorney
Generd would be natified if the amount was not paid. Harris sought to amend her complaint to add the
natification of the Sate Auditor asfurtherance of the conspiracy and retdiatory acts againg her. Harris
dsofiled aMation to Compd MV SU to produce arepresentetive to be deposad regarding the natification
of the State Auditor.

113. Thetrid court never ruled on Harris mations, indtead it granted the defendants maotion to dismiss
astoHarris datelaw damsfor lack of jurisdiction because of her falluretofilea"noticeof daim’ pursuiant
totheMTCA. Thetrid court then granted the defendants mation for summeary judgment asto Harris
88 1981, 1983, 1985, and 1986 clams and her state law breach of contract daims. Harris appedis,
assating thet summary judgment was ingppropriate because (1) the defendants conspired to cause her to

lose her pogition as atenured faculty member; (2) there was acausd connection between Harris lavsuit



and her request for leave (3) Harris established due process and firgt amendment violetions, (4) her
remova as program coordinator congtituted a breech of contract; and (5) MV SU breeched theimplied
covenant of good faith and fair deding.  She dso assarts that the trid court erred in dismissing her date
law damsfor failure to comply with the natice provison of the MTCA, and thet the trid court erred by
not dlowing her to amend her pleadings and by nat ruling on her mation to compd MV SU to presat a
representetive for depostions

DISCUSSI ON

l. Did the Trial Court err in granting summary
judgment to the Appellees?

114.  ThisCourt employs ade novo sandard of review of atrid court'sgrant or denid of

asummary judgment and examines dl the evidentiary metters beforeit, admissonsin pleadings, answvers
to interrogatories, depostions, affidavits, etc. The evidence mugt be viewed in the light mogt favorable to
the party againgt whom the motion hasbeen mede. If, inthisview, thereisno genuineissue of materid fact,
and the movart is entitled to judgment as amatter of law, summeary judgment should forthwith be entered
for the movant. Otherwise, the motion should be denied. 1sues of materid fact aufficent to require denid
of amation for ummary judgment obvioudy are present where one party Swears to one verson of the
metter in issue and ancther says to the opposgite. In addition, the burden of demondrating that no genuine
issue of fact exigsison themoving party. That is the nor-movant should be given the bendfit of any doubt.
Heiglev. Heigle, 771 So.2d 341, 345 (Miss. 2000) (ating McCullough v. Cook, 679 So.2d 627,
630 (Miss 1996)). Dueto the publicinterest in protecting governmentd officdiasand entitiesfrom the codts
asodiaed with defending avil lavalits, summary judgment isespecidly goplicablewhen governmentd or

offigd immunity isinissue McQueen v. Williams, 587 So.2d 918, 924 (Miss. 1991).



115. Clamsarticulated under the federa code require the goplication of federad subgtantivelav. We
exercise concurrent jurisdiction with federa courtsin the enforcement of federdly crestedrights. Burrell
v. Miss. State Tax Comm'n, 536 So.2d 848, 863 (Miss. 1988).
Concerted Activity and Conspiracy
116. Harisdlegedin her complaint thet the defendants congpired to have her terminated
from MV SU and that MV SU knew of the congpiracy and had aduty to prevent it. Shecites42 U.S.C.
88 1983, 1985, and 1986in her complaint. Thetrid court dismissad her daimsfinding that the defendants
were entitled to qudified immunity.
Qualified Immunity.

717.  Thetrid court found the defendants were dl entitled to qudified immunity asto Harris 88 1983
and 1985 dams Qudified immunity was established to recondle two competing intereds  the
compensation of persons whose federdly protected rights have been violated againgt the public interest
thet avil lavalits againg public offidaswill hinder their ability to peform their duties Qudified immunity
hes therefore been recognized to protect "dl but the plainly incompetent or those who knowingly violate
thelaw." Malley v. Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d 271 (1986).
f18.  Thetes for qudified immunity istwo fald, with the threshold question being whether the plaintiff
hes suffered avidaion of adearly esablished condtitutiond right.

Firg, the court must determinewhether the plaintiff hasaleged aviolaion

of adealy esablished conditutiond right. If the plaintiff fallsthisstep, the

defendant is entitled to qudified immunity. If sheis successful, the issue

becomes the objective legd reasonableness of the defendant’s conduct

under the circumstances.
Bluitt v. Houston Indep. Sch. Dist., 236 F. Supp. 2d 703, 728 (S.D. Tex. 2002).



119.  Wheher an offiad is entitled to qudified immunity dependson the "objective reasonableness of
the action” assessad in light of the legdl rules thet were "dearly established” a thetimeit wastaken.' | d.
a 728, quating Johnston v. City of Houston, 14 F.3d 1056, 1059 (5th Cir. 1994) (quoting Texas
Faculty Ass'n v. University of Tex. at Dallas, 946 F.2d 379, 389 (5th Cir. 1991)). "Clearly
edablished" meansthat the " contours of the right must be sufficently deer that aressonable offiaa would
undergand thet what heisdoing viodlatesthet right.” Elkins v. McKenzie, 865 So. 2d 1065, 1077 (Miss.
2003), quating Anderson v. Creighton, 483 U.S. 635, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523
(1987)). The defendant's cts are held to be objectively reasoneble unless dl reesonable offiddsin the
defendant'sdrcumstances would have known thet their conduct violated the United States Condtitution or
the federd Satute as dleged by the plaintiff. 1d. The "defendant's circumstances' indude facts known to
the defendant. A defendant's subjective sate of mind isirrdevant asto whether that defendant is entitied
to qudified immunity because qudified immunity hinges upon the objective reasonableness of the
defendant'sacts. 1 d., ating Anderson, 107 SCt. a 3040. |If the defendantspled qudified immunity and
show that they were governmentd officiaswhaose postionsinvolve discretionary duties, the plaintiffsthen
have the burden to rebut this defense by establishing thet the officid's alegedly wrongful conduct vidlated
dearly esablished law. Elkins, 865 So.2d a 1077.

120. Harris contends that the actions taken by the defendants showed addliberate indifference toward
her regarding the termination of her as program director and her ultimete termination foom MVSU. She
argues that the defendants actions were intentiond and thet they are nat entitled to qudified immunity.
However, she does nat show anything in particular that would subject any of the defendants to lighility.

She dleges a congpiracy but does not offer any credible evidence of how any individud defendant



congpired againg her. The defendants are entitled to qudified immunity because Harris termination was
reasonable. Harriswasterminated for abandoning her position a MV SU. She acoepted the pogition with
Ddta Hedth Partners before her |leave was goproved.  She continued & the pogition with Delta Hedlth
even ater her initid leave request wias denied by Mukoro. She dso requested mediical leavethat enabled
her to work a Deta Hedlth while supposedly too sck towork a MV SU.  In effect, she abandoned her
podgition a MV SU when she never returned to MV SU during the soring samedter.
Conspiracy

21.  Harisdleged in her complant that the defendants conspired to have her terminated in violaion
of 881983, 1985 and 1986. Inher brief, sheagain contends that the defendants engaged in aconcerted
activity to cause her to lose her job.

22. A congpiracy hasbeen defined in a8 1983 setting as an agreement betweentwo or more people
to patidpatein an unlanvful at or in alawful act in an unlavful manner. Hobson v. Wilson, 737 F.2d
1,51 (D.C. Cir. 1984). The agreement can be proven by indirect and drcumgtantia evidence Sncethere
isrardy direct evidence of an agreament to conspire, Montgomery v. Hughes, 716 F. Supp. 261, 263
(SD. Miss. 1988). Since the conclusion that acongpiracy exigsis often basad upon inferences that may
farly be drawvn from the behavior of the dleged conspirators summary judgment is usudly ingppropriate
in 81983 cases. 1d. However, inferencesfavorableto the plaintiff must bewithin therange of reasonable
probability and it isthe duty of the court to withdraw the case from the jury if the necessary inferenceis o
tenuous thet it rests merdly upon speculation and conjecture. 1d. at 265, citing Radiatio Dynamics v.
Goldmuntz, 464 F.2d 876, 887 (2d Cir. 1972). Proof of an overt act or a course of conduct by
defendants does not necessarily support areasonable inference of acongpiracy. Hughes, 716 F. Supp.

a 264, ating Gramenosv. Jewel Cos,, 797 F.2d 432 (7th Cir. 1986).
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123.  Section 1985 protects agang the formation of private conspiraciesfor the purpose
of depriving anindividua of equd protection under the laws or equd privileges and immunities under the
lav. Harris never sates what subsection of the datute she daims was vidlated, dthough it gppears that

subsection three is the only gpplicable subsection.

(3) Depriving persons of rights or privileges

If two or more parsonsinany State or Territory congpireor goindisguise
on the highway or on the premises of another, for the purpose of
depriving, ether directly or indirectly, any person or class of persons of
the equd protection of the laws, or of equd privileges and immunities
under the laws or for the purpose of preventing or hindering the
condituted autharities of any State or Teritory from giving or securing to
dl personswithin such State or Territory theequd protection of thelaws;
or if two or more persons conspire to prevent by force, intimidation, or
thredt, any dtizen who is lanfully entitied to vote, from giving his support
or advocacy in alegd manner, toward or in favor of the dection of any
lanfully qudlified person as an dector for Presdent or Vice Presidernt, or
asaMember of Congress of the United States; or to injureany dtizenin
person or property on account of such support or advocacy; in any case
of congpiracy st forth in this section, if one or more persons engaged
therein do, or cause to be done, any act in furtherance of the object of
such conspiracy, whereby another isinjured in his person or property, or
deprived of having and exerasing any right or privilege of adtizen of the
United States, the party soinjured or deprived may have an action for the
recovery of damagesoccas oned by suchinjury or deprivation, againg any
one or more of the congpirators.

42 U.SC. §1985.

124. To daeadam under 8 1985(3), aplantiff must alege: (1) aconspiracy of two or more person;
(2) for thepurposeof depriving, ether directly or indirectly, any person or dassof personsequd protection
of the laws, or of equd privileges and immunities under the laws, and (3) an act in furtherance of the
congpiracy; (4) whereby a person is ether injured in his person or property or deprived of any right or

privilege of aditizen of theUnited States. United Bhd. of Carpenters & Joinersv. Scott, 463 U.S.
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825, 828-29, 103 S.Ct. 3352, 77 L.Ed.2d 1049 (1983); Griffin v. Breckenridge, 403 U.S. 88,
102-03, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971).

125. Torecover for acongiracy to deny an individud such as Harris the equd protection of the law
under 42 U.S.C. § 1985(3) the plantiff must demondrate that the defendants were motivated by an
invidious discimingtory animus. Griffin, 403 U.S. at 102. "[T]o surviveasummary judgment motion on
aTitle42 U.SC. § 1985(3) daim, the plaintiff must show aprimafacie case (1) thet the conspiratorshed
the intent to deprive her of the equd protection of thelaws or of equd privilegesand immunities under the
laws and (2) that there was some dass basad animus behind the conspirators actions. . . Mere Satements
of ultimae fact or condudons of law are insufficient to rase an issue to defedt uUmmary judgment.”

Jefferson v. City of Hazlehurst, 936 F. Supp. 382, 391 (SD. Miss. 1995), citing Lechuga v.
Southern Pac. Transp. Co., 949 F.2d 790, 798 (5th Cir. 1992).

26. Harisdamsthat the defendants conspired to convince her that her leave request hed
been gpproved then terminate her for abandoning her position a MV SU once she accepted the position
a Tougdoo College Harris contends thet a congpiracy can be inferred because:

()  Sehadprevioudy been grantedleaveby MV SU to attend afdlowship Smilar totheone
a Tougdoo College

(2  After requeding leave, Carolyn Byrd, the human resource director, congratulated her on
her leave.

(3)  Dr. Hoque gave her verbd gpprovd for her leave request.

(4  Her reguest for one year leave without pay was never goproved or disgpproved by the
Vice Presdent of Academic Affairs but was disgoproved by the Presdent.

(5  Harisnever recaived theletter from Hawkinsdated April 22, 1999 (informing her thet her
request hed been denied) until the medting with Hawkinsin June 1999.

6) Shedsasztsthat thedepostion of Fred Williams provesthat the defendants conspired
agand her. Williamstedtified that Dr. Nelson, acting Vice Presdent of Academic affairs
told himthat Harris should drop her lawauit if she was serious about her leave.

(7)  Thedefendantsnatifying the State Auditor thet she hed been acogpting compensation after
she abandoned her podtion were further retdiatory acts againg her.

11



f27. Haris damsarewithout merit. She hasfailed to offer any evidence tha points to aconspiracy
or an agreement between the defendants to cause her tolose her job. - Although aconspiracy will hardly
ever be proven by direct evidence, Harris has offered nothing except her dlegations that the defendants
congpired againg her.  TheinferencesHarrisasksthis Court to meke regarding Hoque's verbd gpprovd
of, and Byrd'scongratulationson, her leaverequest areinvalid because Harrisknew thet Mukoro declined
her initid leave request. She dso knew thet for any leave request to be granted, the request would have
to eventudly be gpproved in writing by the Presdent and until his goprovad was given, she was not
authorized to tekeleave.  She d 0 presented nothing thet proves dass-based animus

§ 1986
28. Harisdsoalegesthat MV SU knew of theconspiracy againg her and had aduty and responsibility
to prevent it. Shecites 42 U.S.C. 8 1986 in her complaint. In her brief, she once again argues that the
defendants should have prevented the dleged conspiracy.  Section 1986 places a duty on a party to
prevent aviolation of Section 1985 if thet party has knowledge of the vidlation and has the authority to
prevent it.
129. A vdid §1985damisaprerequistefor a8 1986 dam. Bryan v. City of Madison, Miss,
213 F.3d 267, 276 (5th Cir. 2000), citing Newberry v. East Tex. State Univ., 161 F.3d 276, 281
n.2 (5th Cir. 1998). Therefore, Harris 8§ 1986 daim only survivesif her 8 1985 damisvdid. Haris 8
1986 dam fails because she cannat prove aviolation of § 1985.

First Amendment and § 1983 due process violations.
130. Haris datesin her brief thet the trid court erred by finding that she falled to establish any Frs
Amendment or due process violations pursuant to 42 U.S.C. 8§ 1983. Section 1983 provides a cause

of actionfor personsdeprived of their rightsand privileges by someone acting under the color of Satelaw:
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Every person who, under color of any datute, ordinance, reguldtion,

cudom, or usage, of any State or Taritory or the Didrict of Columbia,

subjects, or causes to be subjected, any dtizen of the United States or

other personwithin thejurisdiction thereof to the deprivation of any rights

privileges, or immunities secured by the Condiitution and laws, shdll be

lidbleto the party injured in an action a law, st in equity, or other proper

proceeding for redress, except that in any action brought againg ajudicid

officer for an act or omisson taken in such offica’s judidd capadity,

inunctive relief shdl not be granted unless a dedaratory decree was

violated or declaratory rdief was unavailadle.
42 U.SC. §1983.
1831  Onsummary judgment for a8 1983 action, the plantiff has the burden of showing by adequate
evidence saven dements.  Jefferson, 936 F. Supp. a 391. The plaintiff must show: (1) Therewas a
dear and condtitutiond right inthe plaintiff. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 106 SCt. 1348, 89 L.Ed.2d 538 (1986); (2) There wasadeprivation of that cleer right,
privilege or immunity secured to the plaintiff by the U.S. Condtitution. Siegert v. Gilley, 500 U.S. 226,
111 SCt. 1789, 114 L.Ed.2d 277 (1991); (3) The defendants acted under color of State lawv. Gomez
v. Toledo, 446 U.S. 635, 100 S.Ct. 1920, 64 L.Ed.2d 572 (1980); (4) There exids a direct casud
connection without intervening factors between the deprivation and someinjury to the plaintiff. Canton
v. Harris, 489 U.S. 378, 387-88, 109 S.Ct 1197, 1203-05, 103 L.Ed.2d 412 (1989); (5) Theact or
omissonby the defendant wasintentiond or & least ddliberady indifferent to the Condtitutiond or Federd
law rights of the plaintiff. Griffith v. Johnson, 899 F.2d 1427, 1435 (5th Cir. 1990); (6) The plaintiff
suffered actud injury. Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 308, 106 S.Ct 2537,
2543, 91 L. Ed.2d 249 (1986); and (7) Damegesasaproximateresult of theinjury. Carey v. Piphus,
435 U.S. 247, 264, 98 S.Ct. 1042, 1052, 55 L. Ed.2d 252 (1986)

First Amendment
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132. Thetrid court found that Harrisfailed to show any Frd Amendment violations Inher brief, Harris
arguesthat shewas terminated as program coordinator in retdiaion for her contacting CSWE concerning
Hoque's qudifications. Thisdam is barred. The didrict court dismissed this daim with prgudice in
Harris|, 899 F. Supp. a 1568-72. Harissates"Haris, after her case was remanded by this Court in
1999 made arequest for leave and again was subjected to violaion of her Hrs Amendment Rights with
intentiond interference with her protected property interet in her employment.” 1t gopearsthat Harrisis
arquing that her termination wasin violaion of the petition dause of the Fird Amendment. The defendants
argue thet Harris termination was due to her dbandonment of her pogtion & MV SU.

133.  The Ard Amendment prohibits a public employer from taking actions desgned to suppress the
rightsof public employeesto participatein public affars Connick v. Myers, 461 U.S. 138, 145-46, 103
S.Ct. 1684, 1689, 75 L.Ed.2d 708 (1983). In order to prevail on acause of action under § 1983 for
anemployegsHrs Amendment retdiaiondam, theplantiff must show (1) an adverseemployment ection;

(2) asaresult of goesch involving a matter of public concern; (3) thet his interest in commenting on the
metter of public concern outweghed the defendant's interest in promoting efficiency; and (4) that the
adverse action was mativated by the protected gpeech. Harris v. Victoria Indep. Sch. Dist., 168
F.3d 216, 220 (5th Cir. 1999). In Connick, the Supreme Court sated thet the Firsd Amendment does
not prevent a public employer from teking action in response to an employed's expresson thet does not
touch upon amétter of public concern. 461 U.S. a 145. The Ffth Circuit has found thet courts will not
interfere with personnd decisions when a public employee spegks not asaditizen upon public mettersbut

as an employee upon matters of only persond interest. Rathjenv. Litchfield, 878 F.2d 836, 841 (5th
Cir. 1989). The law is the same where the act which gave rise to the rediaion dam isthe filing of a
lawsuit. |d. at 842.
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134. Thequedioninthe present caseiswhether Haris filing of her lawsuit isamatter of public concern
or only persond interest. In Harris |, the digrict court found the genesis of this case, Harris Idtter to
CSWE, was not a matter of public concarn. 899 F. Supp. a 1571. Harris Arst Amendment daim is
without merit. Theletter thet brought about her first lawsuit and isthe dl eged reason that shewasretdiated
agang does not address a matter of public concern. The trid court did not et in granting summary
judgment to the defendants on thisissue.
Due Process
135.  Inher complant, Harris dleged that the defendants violatied both her substantive and procedurd
due processrights. In her brief, she datesthat she hed a property right in her employment and thet the
defendants acted under color of datelaw. She does nat Sate whether thetrid court erred in finding thet
shefalled to establish a procedura or substantive due processcdam.  Both will be discussed.
Substantive Due process

136. Subdantive due process ensures individud liberty againg "cartain government actions regardless
of the farness of the procedures used to implement them.” Hall v. Board of Trustees of State
Institutions of Higher Learning, 712 So.2d 312, 319 (Miss. 1998). Subgtantive due process
prohibitsinfringement of fundamentd liberty interest unlessit isnarrowly tailored to serveacompdling Sate
purpose. Renov. Flores, 507 U.S. 292, 302, 113 S.Ct. 1439, 123 L .Ed.2d 1 (1993). A fundamenta
rght isa right ether expliatly or implictly guarantesd by the condiitution. San Antonio I ndep. Sch.
Dist.v. Rodriguez, 411 U.S. 1, 33-34,93S.Ct. 1278, 36 L.Ed.2d 16 (1973). If theright infringed upon
is not fundamentdl, yet a subdtantive due process chalenge is lodged, the gatute (or rule) will be uphdd
0 long as it is reasonably rdaed to a legitimate Sate purpose. Exxon Corp. v. Governor of

Maryland, 437 U.S. 117, 124-25, 98 S.Ct. 2207, 2213, 57 L.Ed.2d 91 (1978).
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1137. To preval on a subgantive due process dam, the plantiff must show thet the government's
deprivation of a property interest was "arbitrary or not reesonably rdated to a legitimeate governmentd
interest.” Hall, 712 So.2d a 319, quoting Williams v. Texas Tech. Univ. Health Sciences Ctr.,
6 F.3d 290, 294 (5th Cir. 1993). "If adae action is 0 arbitrary and cgpricious as to be irrationd, its
infringement on a conditutiondly protected interest may violate subgtantive due process rights”” Bl uitt,
236 F. Supp. 2da 731, quotingHarrington v. Harris, 118 F.3d 359, 368 (5th Cir. 1997). Subgtantive
due process only requires thet public offidas exerdse judgment in anonarbitrary manner when depriving
an individud of a protected property interest.  Bluitt, 236 F. Supp. 2d a 731, quoting Texas V.
Walker, 142 F.3d 813, 818 (5th Cir. 1998).
138.  To edablish adue processvidaionin the public employment context, the complaining perty must
firs show thet he had alegdly cognizable property interest in her continued employment. Bluitt, 236 F.
Supp. 2d a 731 (collecting autharities). To prove a property interest the plaintiff must have:

more than an abdtract need or desre for it. He mus have morethan a

unilaterd expectation of it. He mug,, indeed, have a legitimate daim of

ertitement to it. It isa purpose of the ancent inditution of property to

protect those daims upon which people rdy in ther dally lives rdiance

that mugt nat be arbitrarily undermined. . . . Property interest, of course,

are not created by the Condtitution. Rather they are created and their

dimengons are defined by exiding rules or underdandingsthat gemfrom

independent sources such as date law. . .
Hall, 712 So.2d at 319, quating Boar d of Regentsv. Roth, 408 U.S. 564, 577,92 S.Ct. 2701, 2709,
33 L.Ed.2d 548 (1972). A contract right conditutes an enforcesble property interest. University of
Miss. Med. Ctr. v. Hughes, 765 S0.2d 528, 536 (Miss. 2000), citing Wicks v. Miss. Valley State

Univ,, 536 So.2d 20, 23 (Miss. 1988).
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139.  To survive summary judgment, Harris mugt present evidence from which areasonable jury could
concludethét therewasno rationa basisfor her termination. Harris termination wasbased on her decison
to accept the podtion with DetaHedth after being denied leaveand whiledaming to betoo sick towork
a MVSU. She has offered no evidence to subdtantiate her dlegations that her termination was arbitrary
or cgpricious.

Procedural Due Process
140.  Procedurd due process dams require atwo-gep andyss (1) doesthe plaintiff have aproperty
interest entitled to procedurd due process protection; and (2) if yes, what processisdue Bluitt, 236 F.
Supp. 2d a 733. Procedurd due process requires that a public employee recaive notice and an
opportunity to respond. Harris|, 899 F. Supp. a 1574. Naticeiseffectiveif the employee recaives
anord or written explanation of the chargesagaing her. |d. An adequate opportunity to be heard entails
a leest somekind of ahearing. 1 d., dtingCleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 536,
105 S.Ct. 1487, 1490, 84 L .Ed.2d 494 (1985). However, procedura due process does not require thet
the plaintiff be given dl the procedurd ssfeguards found in atrid type hearing. Cafeteria & Rest.
Workersv. McElroy, 367 U.S. 886, 894, 81 S.Ct. 1743, 6 L.Ed.2d 1230 (1961).
141.  Inthepresant case, Harisdlegesthet her pretermingtion heering wasamereformdity, satingthet
Newmean had dready decided to terminate her before her hearing. She contendsthat because shewasnot
liged in the upcoming dass schedule thet was printed before her hearing, it is proof that Newmean was
predisposad to terminating her. We dissgree. The record shows thet Harris was given notice of her
termination, wasgiven apre-termination hearing, and thet the IHL board wasfully informed of the Stugtion
when it decided to uphold Newman's decison to terminate Harris - She dlso was able to request review
of the Board's decison, which was denied.

17



Sate Law Breach of Contract Claims: Removal as program coor dinator
42. Harisdamsthat the defendants breached her employment contractsby (1) removing her fromthe
position of coordinetor of the Socid Works Program in 1994 and (2) terminating her from her tenured
faculty pogtion in 1999.
143. Asto the 1994 contract for the coordinator postion, Harris contends  that she was not given
written notice, an opportunity to be heard, and a hearing regarding her remova from the coordinator
position. Thetrid court found thet the position ascoordinator of the Socid Works Program wasan a-will
adminidrative postion, and that Harris had no property or contractud rightsto thet position. It dso found
that Harris termination from the tenured faculty position wasjudtified based on Harris abandonment of her
postiona MVSU.
4.  Haris employment contract for the Coordinator of the Socid Works Program sated thet the
contract was subject to the palicies and by-laws of the Board. Harris argues thet as a tenured faculty
member, Board Policy 2.7.4 dlows her only to be terminated for cause. Section 2.7.4 dates
a Termingtion of sarvice of tenured faculty member is made only

under these extraordinary drcumstances

1) FHnandid exigendies as dedared by the Board.

2) Termination or reduction of programs, academic or

adminigrative units as gpproved by the Board

3) Mafeasance, ineffeciency or contumeadious conduct; or

4) For cause.
145. Haris reiance on Board Policy 2.7.4 is misplaced. According to the uncontested affidavit of
Thomes Layzdl, the Commissoner of Higher Education for the State of Missssppi, the coordinator
postionwasan adminidrative pogtionthat wasan"a will" postions. Adminidrative postionsare ubject
to Board Policy 402.01B, which Sates

B. Adminigrative Officars
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Faculty satus of full-time adminigrative officerswill necessaxily vary with

the 9ze and complexity of the inditution. A faculty member who has

academic rank and rights of tenure in the Corps of Ingruction and who

accepts an gopointment to an adminidrative office shdl retan hisher

academic rank and rights of tenure as anex officio member of the Corps

of Indruction but shdl have nat rights of tenurein the adminisrative office

to which he has been gppointed.
6. Missssppi adheres to the employment a will doctrine, which gates "aosent an employment
contract expressy providing to the contrary, an employee may be discharged a the employer's will for
good reason, bad reason, or no reason a dl, excepting only reasons independently declared legally
impamissble” Shaw v. Burchfield, 481 So.2d 247, 253-54 (Miss. 1985). This Court has modified
the employment at will doctrine by carving out anarrow public palicy exception which dlowsan employee
at-will to suefor wrongful dischargewherethe employeeisterminated because of (1) refusd to participate
inillegd activity or (2) reporting the illegd activity of his employer to the employer or ayone d<e
Buchanan v. Ameristar Casino Vicksburg, Inc., 852 So.2d 25, 26-27 (Miss. 2003); McArn v.
Allied Terminix Co., 626 So.2d 603, 606-07 (Miss. 1993).

147. Harisdlegestha she was removed from the Coordinator Postion in retdiation for "blowing the
whigle' on MV SU concarning Hoque's aredentids  Missssppi's Whidtle Blowing Satutes are located

in Miss. Code Ann. § 25-9-171, & 50, (Rev. 2002). The gatute definesawhistle blower as

anemploye=who in good faith reports an dleged improper governmentd
actiontoadateinvedtigetivebody, initiating aninvestigation. For purposes
of the provisons of this act, the term "whigleblower" dso means an
employee who in goad fath provides information to a Sate invedigaive
body, or an employee who is believed to havereported dleged improper
govenmentd action to a Sae investigetive body or to have provided
informaionto agtateinvestigative body but who, in fact, has not reported
such action or provided such information.

Miss. Code Ann. § 28-9-171()).
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8. A daeinvedigaivebody isdefined asthe™Attorney Generd of the State of Mississippi, the State
Auditor, the Missssppi Ethics Commisson, the Joint Legidative Committee on Performance Evauation
and Expenditure Review or any other ganding committee of the Legidature, or any digtrict attormney of the
Sate of Missssppi.” Miss Code Ann. 8 28-9-171(g).

149. Haris argument iswithout merit. Evenif Harriswasterminated for contacting CSWE, sheisnot
entitled to one of the employment at will exceptions because she does not meet the definition of awhisle
blower as announced in the Satute.

150. Haris dso contends thet the trid court erred in determining MV SU did nat breach the implied
covenant of good faith and fair dediing inits contract with Harris. She arguesthet the defendants breached
the duty of good faith and far deding by their retdiaory acts that were intentiondly mede toward her
because she questioned the credentids of Hoque and aso because she refused to settle her previous
lawsLit or resgn.

151. Every contract contains an implied covenant of good faith and far deding in performance and
enforcement. Morrisv. Macione, 546 So.2d 969, 971 (Miss 1989). "Good fathisthe fathfulness of
an agreed purpose between two parties, a purpose which is condgent with judified expectations of the
other party. The breach of good faith isbed faith cheracterized by some conduct which violates sandards
of decency, farnessor reasonableness”” Cenac v. Murry, 609 So.2d 1257, 1272 (Miss. 1992). Bad
fath, in turn, requires ashowing of more thenbed judgment or negligence rather, "bed faith" impliessome
conscious wrongdoing "because of dishonest purpose or mord obliquity.” Baileyv. Bailey, 724 So.2d
335, 338 (Miss.1999).

152. Thetrid court did not err in granting summeary judgment for the defendants on thisissue. Harris

hes offered no valid evidence that the defendants acted in bad faith.
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Il. Did the Trial Court err in dismissing all of
Appellant's state law claims with the exception of
breach of contract for lack of jurisdiction?

153. Thetrid court dismissed dl of Harris satelaw damsexcept the breach of contract daim because
Haris faled to subgtantidly comply with the notice provison of the MTCA. Harris argues that the
grievanceshesubmitted to the defendants condtitutes substantial compliancewiththeMTCA. MV SU does
not recognize that Harris grievance isin the record and argue that Harris gave no natice.

4.  ThisCourt employs ade novo Sandard of review of atrid court'sgrant or denid of amation to
dismiss When conddering amoation to dismiss, the dlegaionsin the complaint mugt betaken astrue, and
the moation should not be granted unless it gppears beyond a reasonable doubt that the plaintiff will be

unable to prove any st of factsin support of hisdam. T.M. v. Noblitt, 650 So. 2d 1340, 1342 (Miss.

1995). The MTCA stsout the requirements for avaid notice of dam.

(1) After dl procedures within a governmentd entity have been
exhauded, ay pason having a dam for inury aisng unde the
provisons of this chapter againg a governmentd entity or its employee
shdl proceed as he might in any action & law or in equity; provided,
however, that ninety (90) daysprior to maintaining an action thereon, such
person | file a notice of dam with the chief executive officer of the
govenmentd entity. Sarvice of notice of dam may aso be hed in the
falowing manner: If the governmentd erttity is a county, then upon the
chancary dek of the county sued; if the govanmentd entity is a
munidpdity, then upon the ity derk. If the gover nmental entity to
be sued is a state entity as defined in Section 11-46-1(j),
serviceof noticeof claim shall behad only upon that entity's
chief executive officer . If the govermenta entityispartidpatingina
planadminigtered by theboard pursuant to Section 11-46-7(3), such chief
executive officer shdl natify the board of any daims filed within five (5)
days after the receipt thereof.

(2) Every natice of daim required by subsection (1) of thissection shdl be
inwriting, and shdl be ddivered in person or by regigtered or catified
United States mail. Every natice of dam shdl contain a short and plan
daement of the facts upon which the daim is based, induding the
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arcumgtances which brought about the injury, the extent of theinjury, the

time and place theinjury occurred, the names of dl personsknown to be

involved, the amount of money damages sought and the resdence of the

personmaking thedam thetimeof theinjury and & thetime of filing the

notice.
Miss. Code Ann. 8 11-46-11 (emphasis added).
155.  Inthepresant case, Harrisdid not subgtantidly comply with the M TCA natice provisons because
(1) the grievance letter does nothing to inform MVSU or IHL of Harris intent to meke adam; (2) the
document she submitted was part of theinternd goped s process, andthe M TCA requiresancticeof dam
after adminidraive remedies are exnaugted, and; (3) thereisno indication that the Legidature intended the

IHL to bethe* chief executiveofficer” for dl sateingitutionsof higher learning for purposesof the M TCA.

156. Harisarguestha she subgtantidly complied with the notice provisons of the MTCA by filing a
grievancewith theBoard of Trugteesof IHL. The MTCA'’ sddfinition of Sate entitiesindudes collegesand
univergties Miss Code Ann. § 11-46-11(j). Therefore, the Presdent of MV SU is the chief executive
officer of the universty. IHL isnot asubditutefor the President of MV SU. MV SU'sargument iscorredt;
there was no natice given. In terms of technicd compliance with Miss Code Ann 8 11-46-11(2), the
grievance wasin writing and it sats out the facts and drcumatances surrounding the dleged injury. It gives
Harris nameand address, aswell asthereasonsshewasfiling thegrievance. However, thegrievancewas
Oefective inthet it failsto Satethe extent of thedleged injury or theamount of damagessought. Inaddition,
it does not Sate Harris residence a the time of the dleged injury. The grievance was not addressed to
any paticular person, dthough it was ultimatdy sent to IHL. Theletter did not Sate thet alawsuit would

befiled. Although thisdocument isdefectivein most respects, it may come doseto satisfying the technicd
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requirementsof Section 11-46-11(2) so far asaffording the entities areasonable opportunity to investigate
thedlegdions.
157.  ThisCourt has dated that the Sandard of subgtantid complianceisasfollows
What condtitutes substantid compliance, while not aquestion of fact but one of law, isa
fact-sengtive determingtion. In generd, anatice that is filed within the [requisite] period,
informs the municipality of the claimant's intent to make a claim and
contains suffident informetion which ressonable efords the municpelity an opportunity to
promptly investigate the daim satifies the purpose of the gatute and will be hdd to
ubdantidly comply with it.
Williams v. Clay County, 861 So.2d 953, 956 (Miss. 2003) (quoting Carr v. Town of Shubuta, 733
So.2d 261, 263 (Miss 1999) (empheadisin origind)).
158.  Inthe presant case, Harris grievance did not inform the entitiesof her intent tomekeadam. As
Harris pointsout in her own brief, the purpose of theM TCA naticerequirement “isto inform governmenta
boards commissons and agendes of daimsagaing them.” Alexander v. Miss. Gaming Comm'n,
735 S0.2d 360, 362 (Miss 1999).  While the letter at issue contained a discusson of the facts
surrounding Harris  grievance, it was an adminidrative gppeds document to IHL. It merdy serves the
functionof giving naticethat Harris hed agrievance and wished to recaive dl therdief tha MV SU it sel f
could give her; that is, this document was arequest for internd relief or remedies. It did not, however,
imply or sate thet alawsuit would be filed in connection with her dismissd asisrequired. Clearly, it was
not natice that Harris would subsequently file arequest for rdlief from acourt of law.
159. Therecord indicates that “it is the palicy of the [IHL] to dlow faculty personnd decisonsto be
gopededtothe[IHL].” Moreover,
These goped's may take place only after the aggrieved faculty member has exhaugted dl
adminigrative renedies a theinditutiond levd. Inthe event that an gpped to the [IHL]

is requested by the aggrieved party, the Inditutiona Executive Officer shall tranamit tothe
Board the full report of the grievance/tenure committee concerning the matter gppeded.
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Theindividual allegedly aggrieved will be allowed to submit awritten
statement of his grievance to the Commissoner within a thirty (30) day period
fallowing natification of the dedson of the Indtitutional Executive Officer. Review by the
[IHL] isnot amatter of right, but iswithin the sound discretion of the [IHL].
Harris filing of a grievance letter merdy completed the adminidrative gopeds process That is filing a
grievanceisthelagt dep in seeking adminigrative reief.
160. The MTCA noatice provisons require such completion: “ After all procedures within a
gover nmental entity have been exhausted, any person having adam for injury aisng under the
provisons of this chapter againg agovernmentd entity or itsemployee shall...file a notice of claim
withthechief executiveofficer of thegover nmental entity.” Miss. Code Ann. §11-46-11(1)
(Rev. 2002) (emphassadded). Thus, thegatutedearly contemplatestwo steps. firgt, anaggrieved person
mus exhaust agency remedies, and, second, natice of animpending lawvauit shdl begiven beforefiling suiit.
Under aplain meaning interpretation of thisdeatute, thegrievance a issue hereis part of theinterna gppeds
process or agency procedures and, therefore, cannot be conddered a notice of daim. Holding thet this
mere grievance conditutes substantid compliance would, in effect, read out the two-dep process
contemplated by the datute. Such ahalding would mergethefiling of daim notices with the exhaudtion of
agency remedies.
161. Wehadd tha the IHL wasnot the* chief executiveofficer” inthiscasefor purposesof theMTCA.
The chief executive officer isthe MV SU Presdent, and no notice was served on him.
162. Here, thetrid court did not er in dismissng dl of Harris date lawv daims except the breach of

contract. Harris hasfailed to substantidly comply with the notice provisons of the MTCA.

[11. DidtheTrial Court err in failing to rule and grant
Appellant'sMotion to Compel regardingtoallowing
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of the taking of 30(b)(6) deposition of the Appellee,
MVSU?

IV. DidtheTrial Courterrinfailingtoallow Appellant
to amend her pleadingsto conform with the proof to
be presented at trial in regard to information
provided by Appellee MV SU, et al to the Office of the
State Auditor?

163. Harisfiled amation to compe requesting MV SU and the IHL Board to provide argpresentetive
for the taking of aRule 30(b)(6) depodition on April 11, 2002, and dso aMation to Amend her Pleadings
onApril 26, 2002, to add the defendants providing information to the State Auditor asfurther proof of the
retdiatory acts committed by the defendants. Thetrid court heard arguments on the defendants mation
to digmiss and summary judgment on May, 2, 2002. Thetrid court never ruled on Harris motions

164. Leaveto amend the pleadings should be granted when judtice SO requires

(b) Amendment to Conform to the Evidence. When issues nat raised by
the pleadingsaretried by expressed or implied consent of the parties, they
shdl betreated in dl respects asif they had been raised in the pleadings
Such amendment of the pleadings as may be necessary to causethemto
conformto the evidence and to raise these issues may be made upon
moation of any party a any time, even after judgment; but falure 0 to
amend does nat affect the reault of thetrid of theseissues If evidenceis
objected to & the trid on the ground that it is nat within the issues mede
by the pleadings, the court may dlow the pleadings to be amended and
shdl do 0 fredy when the presentation of the merits of theactionwill be
subserved thereby and the objecting party falsto satisfy the court thet the
admisson of such evidence would prgudice the maintaining of the action
or defense upon the merits. The court may grant acontinuance to engble
the objecting party to meet such evidence. The court isto be liberd in
granting permission to amend when judtice SO requires

Miss. R. Civ. P. 15(b). Thetrid court's denid of amation to amend acomplaint is subject to an abuse
of discretion and, unless convinced thet the trid court abusad its discretion, this Court iswithout authority

to reverse. Church v. Massey, 697 So.2d 407, 413 (Miss. 1997). See also Broadhead v.
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Terpening, 611 So0.2d 949, 953 (Miss1992). Amendmentsareto be denied if alowing the amendment
would prgudice the defendant. Hester v. Bandy, 627 So.2d 833, 839 (Miss. 1993). Applications to
amend the pleadings should be prompt and not theresult of lack of diligence. TXG I ntrastate Pipeline
Co. v. Grossnickle, 716 So0.2d 991, 1011 (Miss. 1997). "Amendmentswhich are permitted inthe latter
dages of litigation may deny the important policy favoring findity of judgments and the expeditious
termination of litigetion. Thus, the palicy to fredy grant anendments is not dlowed to encourage dday,
laches and negligence” Wal-Mart Super Ctr. v. Long, 852 S0.2d 568, 571 (Miss. 2003). Inthe
present case, Harris wasaware of the State Auditor'sinvestigation asearly as July 2001 but did not seek
to amend her complant until April 2002. Harris had nine monthsto amend her complaint to add informing
the State Auditor as a dam, yet she waited until two months before the trid for a daim that had been
ongoing Snce 1995 to amend her complaint - Although amendments are to be fredy granted, they should
be denied if it will prejudice the defendant. Here, thetrid court did not abuse its discretion.
CONCLUSION
165. Wedfirmthetrid court'sgrant of summary judgment in favor of the defendants asto Harris 88
1981, 1983, 1985, and 1986 dams Wedso dfirm thetrid courtsdismissd of Harris datelaw dams
for fallureto comply with the natice provison of the MTCA. Wefurther find thet thetrid court did not err
by nat dlowing Harris to amend her pleadings and by nat ruling on Harris mation to compd MV SU to
present arepresantetive for depogtions. Therefore, we afirm thetrid court's judgment.
66. AFFIRMED.

SMITH,C.J.,COBB,P.J.,EASLEY,CARLSONAND DICKINSON,JJ.,CONCUR.
DIAZ, GRAVESAND RANDOLPH, JJ., NOT PARTICIPATING.
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