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CARLSON, JUSTICE, FOR THE COURT:

1.  Thiscasecomestousafter thetria court granted the City of Gautier’ sMotion For Summary
Judgment. Plaintiff Kenneth Peden, Sr., filed a Motion For Injunctive Relief and Motion for
Declaratory Relief in the Jackson County Chancery Court seeking to enjoin the enforcement of the
chancery court’s order in a separate action approving the City’ s annexation of the Gautier Utility
Didtrict. Chancellor JayeA. Bradley foundthat the Special Chancellor’ sorder intheannexation case
was dispositive of the issues raised in Peden’s pleadings and that summary judgment was thus

appropriate. We agree.



FACTS AND PROCEEDINGSIN THE CHANCERY COURT

2. TheCity of Gautier filed acomplaint for annexation, including the territory of the Gautier
Utility District (GUD) on August 30, 1999. The Jackson County Chancery Court, Specia Chancellor
Donad Patterson, found that the annexation was reasonable. Kenneth Peden, Sr., aduly elected
Commissioner of the GUD, filed severd post-trial motions, including (1) aMotion For Injunctive
Rdief and Motion For Declaratory Relief and (2) aMotion for New Trial. The first motion was
withdrawn by Peden. The second motion was denied. An appeal was filed by Brian Britt to this
Court, which this Court dismissed. Britt v. City of Gautier, No. 2000-AN-01129-SCT.

13.  Inaseparate and subsequent action commenced in the Jackson County Chancery Court,
Peden filed aMotion For Injunctive Relief and Motion for Declaratory Relief, identical tothemotion
withdrawn in the annexation case. That motion was filed pro se and reflected that Peden was an
elected commissioner of the GUD. In essence, the motion sought an injunction preventing the
“proposed assumption of the GUD by the City of Gautier” because of violations of (1) Miss. Code
Ann. 8§ 21-27-7 for failure to conduct an dection; (2) Local and Private Law Chapter No. 923, H.B.
1376, dated 1987, and Chapter 831, H.B. 1641, dated 1991, for failure to conduct an election and to
submit the matter to the U.S. Attorney Generd; (3) H.B. 1641 because an area known as
“Grasshopper Point” wasexempted; and (4) H.B. 1641, Section 100 of the Constitution of the State
of Mississippi, and Miss. Code Ann. 88 19-05-151 et seq. for failure of the chancellor to make
provision for or afinding relating to the assumption of the GUD.

4.  Thematter was removed from the chancery court’ s active docket dueto inactivity, but was

later reinstated at Peden’ srequest. Although no minutes of GUD were provided in the record, the



testimony reflects that GUD’s Board of Directors (“Board”) hired David Kihyet to represent the
interests of the Board and/or Peden. The City filed aMotion for Summary Judgment claiming that
Peden’ s action was barred by the doctrine of resjudicata.

5.  Thereafter, several meetings of the Board were conducted. The fina meeting was held the
night before the hearing on the summary judgment motion where, by a vote of 4-0 (Peden
abstaining), the Board voted tointervenein Peden’ slawsuit. Also, by avoteof 4-1, the Board voted
to enter into an Agreed Order with the City finding: (1) that Miss. Code Ann. § 21-27-7 “has no
application to the assumption of operation and maintenance and the assets, liabilities and other
contractual obligations’ of GUD by the City; (2) that Chancellor Patterson’ sruling intheannexation
case complied with al laws cited in Peden’s complaint and is dispositive of all issuesraised in that
complaint; (3) that Section 100 of the Constitution and 88 19-5-151 et seq. had no application to the
assumption of operationand maintenanceandtheassets, liabilitiesand other contractual obligations’
of GUD by the City; ( 4) that the City wasin the process of obtaining preclearance under Section 5
of the Voting Rights Act of 1965 and upon receipt of preclearance, the City would “assume the
operation and maintenance of thefacilities” and assumethe* assets, liabilities, and other contractual
obligations’ of GUD; and (5) that upon that assumption, the GUD and its Board would no longer
have any authority or liability and the GUD will bedissolved. At the hearing, Peden filed amotion
for continuance, which was denied.

6.  Because Peden refused to join in the agreed order, thecourt proceeded with the hearing on
the summary judgment maotion. At the sametime, the court also heard Britt’sMotion to I ntervene.

Theonly testimony taken wasthat of Ray Vecchio, the author of the original bill which created the



GUD. The chancellor also took judicial notice of the court filein the annexation proceedings. After
abrief recess, the chancellor issued aruling from the bench in which the City’ s summary judgment
motionwasgranted. Insoruling, thechancellor stated that theissuesraised in Peden’ smotion were
aready decided by Chancellor Patterson’ s ruling in the annexation case, with the exception of the
Voting Rights Act preclearanceissue. However, the City was prevented from seeking preclearance
until all pendinglitigationwasfindizedinthetrid courts, including thispendinglitigation. Therefore,
this issue was premature. Because summary judgment was appropriate, Britt’s motion for
intervention was ruled moot. Peden appeal s the judgment entered on March 19, 2002, raising four
issues, however, intheinterest of judicia efficiency, we shall combine two of those issues.
ANALYSIS

l. WHETHER THE CHANCELLOR ERRED BY GRANTING
SUMMARY JUDGMENT IN FAVOR OF THE CITY.

7. Inreviewing atria court’s grant of summary judgment, this Court’s standard of review is
well settled:

Astothereview of atrial court'sgranting of amotion for summary judgment under

Rule 56, we employ ade novo standard of review and the motion should be granted

only when thereis no genuineissue of material fact and the moving party isentitled

to judgment as a matter of law. [Hartford Cas. Ins. Co. v. Halliburton Co., 826

So.2d 1206, 1209 (1 6) (Miss. 2001)] (citations omitted). See also Brown v. Credit

Ctr., Inc., 444 So.2d 358, 362-65 (Miss. 1983) and its progeny.
Richardson v. Sara Lee Corp., 847 S0.2d 821, 823 (15) (Miss. 2003). Peden assertsthat because
the City put on no witnesses, the City offered no evidenceinthismatter. ThisCourt disagrees. The

City offeredthetrial court’ sentirethree-volumerecordintheannexation caseasproof that theissues

contained inPeden’ scomplaint wereproperly before Chancellor Patterson. “ Thetria court may take



judicial notice of available evidence in its own court files” Gulf City Fisheries, Inc. v. Bobby
Kitchens, Inc., 518 S0.2d 661, 664 (Miss. 1988) (citingJohnson v. Ford Motor Co., 354 F. Supp.
645, 647 (N.D. Miss. 1973); 29 Am. Jur. 2d Evidence § 57, at 89-90 (1967); 31 C.J.S. Evidence §
50(1), a 1018 & §50(2), at 1022). See also Miss. R. Evid. 201.

18.  Wenotethat Chancellor Patterson’ s ruling in the annexation matter is not contained in the

record on appedl.

Mississippi appellate courts may not consider information that isoutside the record.

Dew v. Langford, 666 So.2d 739, 746 (Miss. 1995). The trid court's rulings are

presumed correct, and this presumption will prevail unless the record shows

otherwise. I d.; Myersv. Miss. Farm Bureau Mut. Ins. Co., 749 S0.2d 1173, 1174

(Miss. Ct. App.1999).
Hardy v. Brock, 826 So.2d 71, 76 (1 26) (Miss. 2002). Thus, Peden has offered no evidence
sufficient to show that summary judgment was improper. We find that summary judgment was
proper where the chancellor found that aspecially appointed chancellor had already found that the
annexation wasreasonable and that Peden’ scomplaint contesting the annexation was barred by the
doctrineof resjudicata. The only remaining issue concerned preclearance under the VVoting Rights
Act, which was premature while thislitigation was pending in thetrial court. Vecchio' stestimony
was insufficient to defeat summary judgment. Vecchio offered hislay opinion asto what the City
had to do in order to successfully complete the annexation. This, too, wasincluded in Chancellor
Patterson’ s order concerning the annexation.

9.  Inasmuch asthereareno disputed facts, the City met itsburden, and summary judgment was

properly granted.



. WHETHER THE CHANCELLOR ERRED IN REFUSING TO
GRANT A CONTINUANCE.

110.  Peden filed hisMotion for Continuance on the morning of the hearing, citing that hewasin
poor health and that he was no longer represented by counsal. Wereview the chancellor’ sdecision
under an abuse of discretion standard:
The granting of a continuanceislargely amatter within the sound discretion of the
trial court and unless manifest injustice appears to have resulted from adenid, this
Court should not reverse.” Thomas v. Hilburn, 654 So.2d 898, 904 (Miss. 1995)
(quoting Hatcher v. Fleeman, 617 So.2d 634, 639 (Miss. 1993)). This Court has
further held that thetrial court may exercise "reasonable latitude” in the setting and
continuance of cases. Thomas, 654 So.2d at 904 (citing Watts v. Pennington, 598
So.2d 1308, 1312 (Miss. 1992)).
Morgan v. Greenwaldt, 786 So.2d 1037, 1045 (1 26) (Miss. 2001).
11. Peden arguesthat the matter should have been continued because he wasin poor health and
taking medication. The record reflects that Peden left the courtroom at one point to “go and make
aphonecal to[his] cardiologist.” However, the record does not reflect how long he was gone, but
doesreflect that after the court called arecess, Peden wasin the courtroom and actively participated
in the hearing before the tria court, including questioning his own witness.
112.  In furtherance of his argument, Peden asserts that he was “forced to go forward
unrepresented by counsel dueto a sudden change of eventsthat had occurred only 12 hours earlier
and, consequently, caused Peden’ s attorney to now become his adversary and oppose Peden at the
hearing and act against Peden’ sinterest to the extent that his attorney actualy cross-examined the
sole witness called by Peden.” The chancellor stated that Peden had been acting pro se since his

motion wasfiled June 29, 2000, through the hearing of March 19, 2002, with the exception of abrief



appearance by Kihyet. Additionally, Kihyet represented the Board, of which Peden wasamember,
and on behalf of the Board entered into the Agreed Order, which would resolve this matter on its
behalf.

113.  Based upontheforegoing, wecannot say that the chancellor abused her discretionindenying
the motion for continuance. Therefore, thisissue iswithout merit.

.  WHETHER THE CHANCELLOR ERRED IN THE ENTRY OF
THEAGREED ORDERBETWEENTHECITY AND THE BOARD.

14. Peden assertsinthisbrief that the GUD was never granted leaveto intervene and, therefore,
was never aparty tothislitigation. Peden’ srelianceonDillon v. Allen-Parker Co., 223 Miss. 359,
78 S0. 2d 357 (1955), ismisplaced. InDillon, athoughthe M ossel er A cceptance Company wasnot
named as adefendant, it was permitted to enter an appearance and file amotion to dismissfor want
of territoria jurisdiction. TheMosseler Acceptance Company asserted that it was doing businessas
Allen-Parker Company, the named defendant. Because Dillonfailedtoraisean objection at thetria
court level, hewas barred from doing so on appeal and the dismissa wasaffirmed. Dillon, 78 So.2d
at 367.

115.  Inthecasesub judice, Peden did not object in thetrial court to theintervention of the other
commissioners. Theremaining commissionersfiledaMotionto Interveneand for Joinder of Parties
Pursuant to Miss. R. Civ. P. 18, 20 and 24. The Agreed Order entered by the trial court states that
thecommissioners*”intervenein thisaction for the purpose of the entry of thisOrder.” Pedenfailed
to object in thetrial court, and the remaining commissioners were permitted to intervene pursuant

to the Agreed Order. Therefore, thisissueiswithout merit.



CONCLUSION
116.  For the foregoing reasons, we affirm the summary judgment granted in favor of the City of
Gattier.
117. AFFIRMED.
SMITH, C.J., WALLER AND COBB, P.JJ., GRAVES AND DICKINSON, JJ.,

CONCUR. EASLEY, J, CONCURS IN RESULT ONLY. DIAZ, J.,, NOT
PARTICIPATING.



