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1.  ClydeWenddl Smith (heregfter Smith) was convicted of the capitd murder of Johnny B. Smithin
the Leflore County Circuit Court in 1993, Prior to that trid, Smith was dlowed by the trid court to
overidetheadviceof hiscounsd,* and thetrid court rescinded itsearlier order of severance, thusdlowing
Smith and his brother, Jerome, to betried jointly, in both the guilt phase and the sentencing phase. Smith's
conviction and sentence to deeth by lethd injection were affirmed by this Court in Smith v. State, 729
$0.2d 1191 (Miss. 1998). This Court denied his maotion for rehearing on February 25, 1999, and the
United States Supreme Court denied Smith's petition for writ of certiorari on June 24, 1999. Smith v.
Mississippi, 527 U.S. 1043, 119 S.Ct. 2410, 144 L .Ed.2d 808 (1999). Smith'smoation for rehearing
was denied on Augudt 23, 1999, Smithv. Mississippi, 527 U.S. 1059, 120 S.Ct. 2410, 144 L.Ed.2zd
830 (1999).

2. Smithfiled askdetd pro se petition for pogt-convictionrdief on Augugt 23, 1999. Thereefter, in
accordance with Jackson v. State, 732 So.2d 187 (Miss 1999), this Court remanded the post-
conviction proceedings to the Leflore County Circuit Court for gppointment of qudified counsd to
represent Smith. Counsd has since been appointed and has filed a supplementa gpplication for post-
conviction rdief, subseguently amended to indude an Atkins dam, whichispresantly beforethis Court.

FACTS

18.  Thefactud background in this casewaslad out in detall in the opinion in the direct gpped. See
Smith v. State, 729 So.2d & 1195-99. This Court, in a 5-3-1 decision, concluded thet there was
evidence sufficent to support the verdict, and found noreversbleerror. A review of thefectsrevedstha

on the night of November 7, 1992, a gpproximatdy 9:00 p.m., Johnny B. Smith was killed in the liquor

1 Trid counsd was aso appellate counsd on direct apped.
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gore he owned in Sdon, Missssppi. He wasshot threetimes, and two of thewoundswerefatd. Taken
fromthe Sore were acash regiser and an extracash drawer. Also missng was Johnny Smith's handgun,
whichwas ether a.32 or .38 cdiber wegpon, and the projectiles recovered from his body and from the
scene were condstent with thoseof .38 cdiber wegpon. Fingerprintsfound on the counter wereidentified
as maching those of Smith's co-defendant, his brother Jerome Smith.

.  Tesimony for the Sate at trid was given by more than a dozen witnesses, induding two menwho
drove by theliquor store between 9:00 and 10:00 p.m. that night and saw ared and white car parked near
theliquor sore. Two Leflore County deputies (one being the victim's brather) tedtified thet they wereon
patrol that night and, just before recaiving a cal about the shooting, they saw ared car parked near the
liquor store, and two people sitting inthe car, who did downin their seetsasthe patrol car passed by. The
vidim'sthirteen-year-old son, Kevin, was a hisfather's gorejust minutes before the robbery and murder,
and tedtified that as he wasleaving the ore, two black men came by him, going toward the Sore, and one
was wearing the cgp recovered by the police outsde the Sore efter the murder. At trid, Kevin identified
Smith and Jerome as the men he saw that night. Severd witnesses placed thevidimin hisstore, dill dive
shortly before 9:00 p.m. on the night of his murder.

.  Cadyn Pearcetedified thet around 2:00 am. on themorning after the murder, shewaswith Smith
and Jeromein ared and white car in Indianola, when they bought crack cocaine and Smith, who hed many
loose hills, talked about buying $300 or $400 more cocaine.  Outsde the presence of the jury, Pearce
dated thet both men raped her before putting her out of the car.

6. A pdlice officer for the town of Isola tedtified that he was on petrol when he spotted a red and
white automobile leaving a service gation around 3:00 am. He faollowed the car, noticed thet it was

weaving, sopped it, and then recognized Smith and Jerome. Because they seemed nervous, hetaked with



themfor afew minutes, and after dlowing them to leave, the officer advised the Humphreys County
Sheiff's Department to keep an eye out for the vehide because the brothers were acting suspicious
7. Rutting these details together, the officers later saw the vehide, turned around to follow it, and
subssquently chesed the brothers into a fidd after they abandoned the vehide on the side of the road.
Whenthe officerslooked into thevehide, they could seeasawed-off .410 shotgun on the back floorboard,
and subsequently found aset of keyslater identified asfitting thelock on theliquor sorewherethe robbery
and murder hed earlier taken place.
8.  Smithand Jromepresented andibi defense, with testimony not only fromtheir sgter, but dsofrom
Smith'sgirlfriend and the owner of the Isdla Lounge. None of them, however, presented evidence to
condusively prove thet the Smith brothers could not have beenin Sdon a gpproximatdy 9:00 p.m. when
Johnny Smithwaskilled. By noon theday following themurder the police hed obtained warrantsfor Smith
and Jerome, who were arrested and incarcerated in the Leflore County jall.

ISSUES
9.  Smith'satorney raises eighteen issues in the petition for pos-conviction relief and amendment
thereto. The issues before this Court today involve, ether directly or within the context of ineffective
oounsd, thefallowing: (1) shackling during trid; (2) juror misconduct in both guilt and pendity phesss; (3)
falureto preserveBatson issues; (4) falureto fully present mitigation evidence a sentenaing; (5) need to
review degth sentencein light of new evidence outside the record and co-defendant’ s life sentence; (6)
exdudon of cartain jurors; (7) no impeachment of materid witness; (8) presence of sheriff in courtroom
during trid procesdings; (9) dlowing joint trid with co-defendant; (10) excusing of potentid jurors after
unrecorded bench conferences; (1) fallureto object tojury indruction regarding aggraveting and mitigeting

drcumgances of equd weight; (12) prosscutor’s improper dosing argument in guilt phase and (13) in



pendty phase (14) erroneousindruction re: aggravaing and mitigeting drcumgtances; (15) jury falureto
find degree of Smith's persond culpability; (16) jury ingruction did not inform of dl three sentencing
options, (17) cumuletive error, and (18) vacating Smith's deeth pendty due to mentd retardation.
110. Smith'sskded pro sepetition rasesfive very generd issues, each congsting of only one sentence,
daming: ineffective assstance of counsd (1) & trid, (2) at sentencing and (3) on gpped; d<o (4) failure
to provide unknown and unidentified possbly excul patory meterid; and (5) “many other fact besed daims’
that cannot be investigated without assstance. Thefirg threefdl within theeghteen raised by counsd and
are combined there for discusson. The other two are so vague and nonkspedific asto be meaningless
111. Wecondude tha the only daimwhich warrants post-conviction rdlief isthe Atkinsdaim set forth
in the amendment to the petition filed by counsd. All other daims st forth in the pro se petition and
counsd’ s petition are without merit and are denied.

DISCUSSI ON
112. Themgority of theissuespresanted rdateto damsof ingffective assgance of counsd. Smithwas
represented at trid and on direct apped by Walace Stuckey and Whitman Mounger. The sandard for
determining if a defendant received effective asssance of counsd iswdl sttled. "The benchmeark for
judging any dam of ineffectiveness [of counsd] must be whether counsdl's conduct so undermined the
proper functioning of the adversarid process that the trid cannot be rdied on as having produced ajust
reault” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A
defendant must demondrate that his counsd's performance was deficdent and that the deficiency
prejudiced the defense of the case. 1d. & 687. "Unless a defendant makes bath showings it cannot be
sad that the conviction or death sentence resulted from abreskdownin the adversary processthat renders

the result unrdiadle™ Stringer v. State, 454 S0.2d 468, 477 (Miss. 1984), citing Strickland v.



Washington, 466 U.S. a& 687. The focus of the inquiry must be whether counsd's assstance was
reesonable congdering al the drcumdtances | d.

Judidd sorutiny of counsd's parformance must be highly deferentid. (aitation omitted)...
A far assessment of dtorney performance requiresthet every effort be madeto diminate
the digorting effects of hindsght, to recongtruct the crcumstances of counsd's chdlenged
conduct, and to evauate the conduct from counsdl's perspective a thetime. Because of
the difficulties inherent in meking the evaluation, acourt mugt indulgeasirong presumption
that counsd'sconduct falswithinthewiderangeof reesonable professond asssance; thet
IS, the defendant mugt overcome the presumption that, under the drcumstances, the
chdlenged action 'might be consgdered sound trid Stretegy.’

Stringer, 454 So.2d a 477, citing Strickland, 466 U.S. & 689. Defense counsd is presumed
competent. Washington v. State, 620 So.2d 966 (Miss. 1993).

Then, to determine the second prong of prgjudice to the defense, the Sandard is "a
reasonable probability thet, but for counsd's unprofessond arors, the result of the
procesding would have been differet” Mohr v. State, 584 So.2d 426, 430
(Miss1991). This means a "probability suffident to undermine the confidence in the
outcome” 1d. The quedion hereis

whether there is a reasonable probability thet, absent the errors, the
sentencer--indluding an gppdlate court, to the extent it independently
reweighs the evidence--would have conduded that the baance of the
aggravaing and mitigating drcumdances did not warat degh.
Strickland, 466 U.S. a 695, 104 S.Ct. a 2068.

Thereis no condtitutiond right then to errorless counsd. Cabello v. State, 524 So.2d
313, 315 (Miss. 1988); Mohr v. State, 584 So.2d 426, 430 (Miss. 1991) (right to
effective counsd does nat entitle defendant to have an atorney who makes no mistakes
a trid; defendant jugt has right to have competent counsd). If the post-conviction
goplicationfalson ather of theStrickland prongs, theproceedingsend. Neal v. State,
525 So.2d 1279, 1281 (Miss. 1987); Mohr v. State, 584 So.2d 426 (Miss. 1991).

Davisv. State, 743 So.2d 326, 334 (Miss. 1999) (citingF oster v. State, 687 S0.2d 1124, 1130 (Miss.

1996)).



113.  Addtiondly, many of the damsraised in the presant petition were previoudy raised at trid or in
Smith's direct goped. This Court has noted:

Pogt-convictionrdief isnot granted upon factsand issueswhich could or should havebeen

litigated & trid and on gpped. "The doctrine of resjudicatashdl goply to dl issues, both

factud and legd, decided at trid and on direct goped.” Miss. Code Ann. §99-39- 21(3)

(Supp. 1994). We mugt caution that other issues which were ather presented through

direct apped or could have been presented on direct gpped or a trid are proceduraly

barred and cannot be rditigated under the guise of poor representation by counsd.

Foster v. State, 687 S0.2d 1124, 1129 (Miss. 1996).

l. WHETHER SMITH WAS IMPROPERLY SHACKLED DURING

THETRIAL ANDHISTRIAL COUNSEL WASINEFFECTIVEFOR

NOT OBJECTING TO THE SHACKLING.
14.  Smithdamstha hislegs and ams wereimproperly shackled during thetrid and thet jurorscould
have been and were influenced by his gopearance in handeuffs and leg shackles  He has submitted an
afidavit fromone of the trid jurors who sates that he observed Smith wearing leg shackles during the
courtroomproceedings. Smith aso presentsan affidavit from asocid worker who satesthet another juror
a0 sad during an interview that she remembered that Smith hed been sheckled during the trid.
115.  Thesscond datementisnot ajuror'safidavit. Itisasodd worker'saffidavitinwhich sherecounts
what ajuror supposadly said during an interview with Smith'sattorneys. The daimsin the second affidavit
are basad on hearsay and can bedisocounted onthat basis. Thefirg effidavitisvaid. However, thet juror's
only satement related to the shecklesis that he oloserved Smith wearing shackles during the trid.
116. Thedirect dam that Smithwasimproperly sheckled a trid could have beenraised a thetrid and
aganondirect gpped. That damistherefore procedurdly barred pursuant to Miss. Code Ann. § 99-39-

21(2). Smithdsodamsthat hisatorneysat trid and on goped wereindfedtiveinfalingtorasetheissue

a trid and on gpped.



117. Gengdly, adefendant hastheright to gopear before hisjury freeof shacklesor handcuffs. Brown
v. State, 798 So.2d 481, 501 (Miss. 2001); Rush v. State, 301 So.2d 297, 300 (Miss. 1974).
However, where there is arisk of escgpe or the possibility of harm to other persons, restraint devicesmay
be usad in the judges discretion. 1d.

118. Here thereisno referenceto the shacklesin thetrid court record. The atorneys did not object
a trid and did not raise the issue on gpped, but that does not require a finding that the atorneys were
ineffective. Smith has presented no evidencethat his defense suffered any negative consequence fromthe
fact that he wasrestrained during thetrid. Thetwo jurorswho remember the shackles miake no Satement
thet they were disturbed by Smith's presencein sheckles. Smith was charged with abrutd capitd murder.
He had ahigory of vidlent fdonies, having been previoudy convicted of kidngping and two counts of
aggravated assault. We find no ineffective asssance of counsd in the falure to object to Smith being
shackled & trid where no juror hes Sated that the shackling affected the conviction or sentence in any
respect.

. WHETHER THERE WASJUROR MISCONDUCT IN BOTH THE
GUILT AND SENTENCING PHASES.

119.  Smith presents four dams of juror misconduct which we condder ssparatdly.

A The jury considered matters outside the record.
920.  Smith damsthat the jury may have been influenced by evidence of another crime which was not
properly beforethejury. Carolyn Pearcetesiified a thetrid that Jromeand Smithwereinared and white
car shortly after the robbery, thet they assaulted her with a pigtol and a knife, and that they had alarge
amount of loose cash with them, and talked about buying more cocaine. Shehad dso daimed thet Jerome

and Smith hed rgped her in the assaullt, but the rape tesimony was nat presented tothejury. Smithdaims



thet the jury ingppropriately conddered the rape daim, but he cites no authority to support thisdam. He
hes submitted an afidavit from juror Caralyn Mack, in which she mentions that during ddiberations, "[i]t
was Sated by other jurorsthat Jerome Pete Smith had aso committed rapein the past.” The juror does
not dam that thergpedlegation influenced thejury'sdecisoninany way. And, more spedificdly, shedoes
not daim thet thejury was prgudiced againgt Smith by the dlegation thet hisbrother, Jerome, hed possibly
committed arape.

21. Smithdso presantsan afidavit from asodd work intern who daimsthat another juror, Mary Ann
Santon, had gated during aninterview that "a thetime of her [Slanton's] ddiberationsasajuror inthetria

and sentencing of Clyde Wenddl Smith and his brother and co-defendant, Jerome Pete Smiith, thet they
hed rgped awomean, and she conddered thisfact in her decison.” Asdiscussed previoudy, thisisnot a
juror'sefidavit. Itisasoda work intern’s account of satements supposedly meade by thejuror. Thisis
not a proper afidavit, and the Court will not condder it in the pogt-conviction proceedings. Miss Code
Ann. 8§ 99-39-9(1)(e) dlowsthe petitioner to present affidavits from witnesses who would testify & trid,

not hearsay satements dlegedly made by ajuror to athird party.

22. Gengdly, ajuror is not dlowed to impeach his own verdict by tedtifying about motives or
influencesthat affected the ddliberations, dthough jurors may tedtify about misconduct inther presence or
about outsde influences on the jury pand. Lewis v. State, 725 So.2d 183, 190 (Miss. 1998), citing
Fairman v. State, 513 So.2d 910, 915-16 (Miss. 1987). See also M.R.E. 606(b) (juror can only
tedtify "on the question whether extraneous prejudicid informeation was improperly brought to the jury’s
atention or whether any outsde influence was improperly brought to bear upon any juror™).

123.  InLewis, thisCourt hddthet theremust bemorethan themeredlegation of improper out of court

evidence, dating that "there mugt be suffident proof of an dleged outsdeinfluence” Lewis, 725 So.2d
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a 190 (ating King v. State, 580 So.2d 1182, 1187 (Miss. 1991); Williamson v. State, 512 So.2d
868, 882 (Miss. 1987); Carter v. State, 493 So.2d 327, 329 (Miss. 1986)). Further, the Court in
L ewis hdd tha the "mere posshility thet [animproper] influence might have been usad ... isnot sufficent
to judtify sdtting asde this conviction.” 1d.
f24.  Smith hes failed to show any prgudidd jury misconduct here. The only vaid afidavit Setes
merdy that somejurorshed heerd that Jerome Pete Smith, not Clyde Wenddl Smith, had committed argpe
inthepagt. Thereisno adlegaion tha the jurors cameto their decision based onaragpedlegaion agang
Jerome Smith.

B. Thejury improperly considered the possibility of parole.
125.  Smith submitsthree afidavits from jurors who Sate that they were concerned during the pendty
ddiberations thet if they sentenced the defendantsto lifethat they would get out on parole. Hed so submits
agdaement from the socia work intern whose recditation of afourth juror's Satement asto paroledigibility
isgmilar to that of the other threejurors.
26. Smith dtes Williams v. State, 445 So.2d 798, 813 (Miss. 1984) where this Court stated that
"[r]eferenceto the possihility of parole should the defendant not be sentenced to diearewhally out of place
a the santenaing phase of acapita murder trid.”  In Williams, the Court found reversble eror in the
prosecutor'srepested questioning of adefense expert about the expert's understanding thet alife sentence
usudly meant thirty yearsin prison. The Court in Williams found that the discusson of parole was
improper but found thet the error was reversible only in that the trid court dso ered in severd other
respects (discussion of the defendant's right not to testify and discusson of the defendant'sright to gpped
a different leves). Insum, the parole congderaion error was only reversiblein conjunction with the ather

arorsinthe Williams case.
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127.  Smith, however, arguesthat Williams requiresrdief for him. The Court in Williams did date
that parole congderation a adeeth pendty trid wasimproper. However, the Court has dedlined to extend
the prohibition about parole cong derationsbeyond the prosecutor'sd os ng arguments, thejury ingructions,
or witness tetimony. In Wilcher v. State, 697 So.2d 1087 (Miss. 1997), a question about parole
digihility arase during voir dire when apotentid juror asked if life meant life with or without pardle. This
Court found noreversblearor there. See also Wileyv. State, 691 So.2d 959 (Miss. 1997) (Supreme
Court diginguished halding in Williams and found thet jury was properly indructed and thet there was
no error in the discusson of parole during vair dire).
128. Thepresat dlegation is nat that the jury wasimproperly indructed about paroledigibility or thet
the court or awitness or an atorney made any improper Satement about paroleduring thetrid. Thedam
isthat the jurors, while in the jury room, onther own, considered whether the Smithswould bedigiblefor
parole. Apparently the jurors did, in fact, condder parole possibilities. During its ddiberations, the jury
sent out anote which is not part of the record. The judge described the question as:

the jury sent anote to meto this effect, thet they were aware of thefact that Clyde Smith

hed four life -- was sarving life without parole and their question was whether Jerome

Smithwould bedigiblefor parale. . . The Court answered it inthesewords'Jerome Smith

would be digible to be congdered for paral€.
129.  ThisCourt has not heretofore determined thet ajury could nat, onitsown, decidethat the severity
of acrimerequired thefindity of the desth pendty. TheMissssppi legidature did not amend Miss Code
Am. §97-3-21 todlow ajury inacsgpital murder caseto return averdict of lifewithout parole until 1994,
and then only asto “any casein which pre-trid, trid or re-sentencing proceedings take place after July 1,
1994.” Pior to that date, a dl times pertinent to Smith’scrime (1992) , trid and sentencing (1993), the

only options were life imprisonment or death. Because it would be neturd for the jury to condder the
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possible ramifications of alife sentence verdict, this caseis diginguishable from Williams, which dedlt
with expliat discusson of parole during the pendty phaseof thetrid. That Smply didnt hgppen here. The
only dlegation of impropriety isthat the jurors, during thar ddiberations, discussed whether the Smiths
might eventudly be parded if they were sentenced to life. In Wilcher and Wiley, the Court found that
factudly and legdly correct Satementsasto paroledigibility during voir direwerenot eror. Inthe present
caxz, we hold that the jurors were not prohibited from discussing among themsdveswhether parolewas
aposshility, ance they wereingructed correctly. Thereisno eror here
130.  Addtiondly, during dosng argument, Smith's attorney informed the jury thet Smith was dreedy
saving alife sentence without pardle. The atorney Sated:

Thisman, Clyde, Sunday, the day before thistrid darted was sarving four life sentences

without parole, and | cantell you regardiess of what you heard on T.V. about how people

save ayear and ahdf for raping somebody on the average, or whatever daistics they

come up with, | can tdl you and the law will tdl you and this Court will tdl you, he will

never see the outdde of a prison cdl until he diesin prison. Now thet's before we got

here. That'sthe case and it's till the case, and a sentence of life from you won'taffect it.

It won't lessenit, it won't override it, it won' take the place of it. Those sentences are

there and hewill srvethat timeand he never will get out. Theresthe difference between

these two people right there.
He dso argued a somelength that lifein prison without parole wasthe harsher punishment. Itisdear thet
the defense chosetoinform thejury about Smith'slife sentenceswithout parale. Thejury knew thet if Smith
was sntenced to life he would never be pardled. Thuslittle stock should be put in the current affidavits
that say that the jurors were concerned that Smith would be paroled one day.  This sub-issue is without
merit.

C. The jury improperly considered the convictions and sentences of

Jerome and Smith jointly and did not give separate consideration to
each charge and each sentence.
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131. Thedlegation hereisthat thejury lumped thetwo defendantstogether and decided jointly thet both
wereguilty and that both should be sentenced todie? Thisissueissmilar to that raisedinlssue XV, infra,
where the dlegdion is made that the atorneys were ingffective in faling to object to the lack of
individudlized verdicts

132.  Smith again submits afidavits fromthree jurors who sated generdly thet they decided the guilty
verdict and sentencing verdict of both defendants with no individua consideration as to eech defendant.
SmithcitesMcKoyv. North Carolina, 494 U.S. 433, 110 S.Ct. 1227, 108 L .Ed.2d 369 (1990) (North
Carolinas degth pendty scheme unconditutiond because it required the jury to find an aosence of the
mitigeting factors unanimoudy); Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49
L.Ed.2d 944 (1976) (North Carolina gatute, which made a degth sentence mandetory intheevent that a
defendant was convicted of capitd murder, found uncondtitutiond); and Gregg v. Georgia, 428 U.S.
153, 96 S.Ct. 2909, 49 L .Ed.2d 859 (1976) (Georgids degth pendty framework, with consderation of
aggravating and mitigating factors, was nat unconditutiond). However, Smith provides no pinpoint dtes
and it does not gppear that those opinions  support his case, snce none of those cases dedt with multiple
defendants or the possihility thet the jury could have falled to give independent congderation to eech
Oefendant's guilt and punishmert.

133. Regardess, thisissueiswithout merit. Asnotedinthediscusson of Issue XV, thisissuewasraised
on direct goped and istherefore barred. The jury was properly indructed thet it had to consder eech

defendant's guilt separatdy. Jurors are presumed to follow indructions. Puckett v. State, 737 So.2d

322, 347 (Miss 1999). Thejury returned individudized verdicts which read separatdly "asto Clyde

2 Jerome' s death sentence was reversed by this Court, and on remand he was sentenced to life
without parole (seelssue V, infra)
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Wendd! Smith* and "asto Jerome Pete Smith.”  Additiondly, as discussed above, they sent out a note
asking a question about each defendant's pardle digibility. Thet question indicates thet they conddered
each defendant separatdy. Thereisno meit in the dlegeation thet thejury faled to congder Clyde Smith's
conviction and sentence separatey from his brother's

D. Thejury improperly considered extraneousreligious matters.
134. Here, Smith submits affidavits from two jurors and the datement of a socid work intern, dl of
whichdam thet thejury said aprayer after deciding its sentencing verdict but before the verdict was read
in court. Smith daimsthat the jurorsimproperly sought rdigious guidance during their ddiberations, but
the affidavits and Satement dl say thet the prayer was held fter the ddiberations were complete. Smith
falsto show how the jury could have beenimproperly influenced, when the ddiberations were over and
the jurors had agreed on the desth pendty for Smith and his brother.
135. Smith atesno Missssppi cases regarding theissue of prayer by the jurors. However, defense
atorneysin capita cases ofteninvoke the soriptures and quote Biblica references, and this Court hasheld
that such referencesin dosing argumentsare nat prohibited to either Sde. Carr v. State, 655 So.2d 824,
853 (Miss. 1995). See also Berry v. State, 703 So.2d 269, 281 (Miss. 1997). The jurors are not
required to Srip away any mord or theologicd beiefs when they enter the jury room. They are entitled
to rdy on dl of thar experiences so long asthey follow thelaw. Thereisno error here

1. WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TO PRESERVE ISSUESRELATED TO BATSON v. KENTUCKY.

136.  Smith'sjury wascomposed of ninewhitemembersand threeblack femaes. Hedamsthet thejury
sdlection processviolaed Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986),

and that his attorneys were ineffective in failing to presarve for therecord dl of the jury sdection process
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Smithraised the Batson issuein hisdirect goped. Smith, 729 So.2d at 1201-02. There, this Court
found that three black jurors had served on Smith's jury, thet the State dtill  had peremptory chdlenges
avallable when those three were placed on the jury, and that Smith had waived the issue by not objecting
to the compogtion of the jury during the sdlection process. 1 d.

137.  Smithassertsthat hislawyers should have chdlenged the States use of its peremptory srikesand
were indffective in falling to do so. However, counsd is presumed to be competent, and if counsd is
reesonably effective in the defense of an accusad, he or she meats condlitutiond Standards, irrespective of
the dient’ sevaugtion of hisperformance. Johnson v. State, 476 So. 2d 1195, 1204 (Miss. 1985). Jury
section isgenerdly amatter of trid Srategy, and an atorney’sdecision not to mekeaBatson chdlenge
does nat amount to ineffective assstance of counsd absent ashowing of prgudiceto the defendant. See
Burnsv. State, 813 S0.2d 668, 676 (Miss. 2002). Smithsamply hasnat shownany prgudice. For the
fird time, he assats a theoreticd and datidicd daim, and quotes from generd research done for the
Capitd Jury Prgject by MarlaSandys, Ph.D., regarding the decis on-meaking process of cgpitd jurors. Her
research conduded that “[g] sentence of life was no more or no less likdy with the presence of three or
more African American women on thejury” finding thet 50% resulited in alife sentence, and 50% resulted
in adesthsentence” However, after reviewing the compaosition of Smith'sjury, shewas led to condude
that “[ijn my opinion, hed there been asngle African American mde on thejury, it ismorelikdy than not
that Mr. [Clyde Wenddl] Smith would have recaived a santence of life” This theoreticdl and Satigtica
conjectureis Imply not sufficient to show defident performance resulting in prgudice

138.  Three AfricanrAmericanssat on Smith'sjury. The defense atorneys could wel have thought thet
the State had adequiate race neutra reasons for the State's drikes and the defense atorneys could have
based thar decison not to make a Batson mation on their belief that such amoation would have been
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without merit. Thereis no requirement that the defense make mationsthat the atorneys don't beieve will
succesd. Thisissue iswithout merit.
IV.  WHETHER TRIAL COUNSEL WASINEFFECTIVE BY FAILING
TO ADEQUATELY INVESTIGATE, DEVELOP, AND PRESENT
MITIGATION EVIDENCE AT THE SENTENCING PHASE.

139. Thedefense offered only one witness during the sentencing phese. Smith's mother tedtified about
his difficult childhood and aout family problems primarily rdated to Smith's father who hed mentd
problems and did nat play asgnificant roleinraisng hischildren. Smith now daimsthat hisatorneyswere
ineffetive infailing to presant additiond mitigation witnesses the sentending phase. Hesubmitsffidavits
from three of hisSgers and one brother. These potentid witnesses generdly date that Smith has some
redeaming qudities and that they would have been willing to testify a Smith's trid if they had been
contacted by Smith'sattorneysprior totrid. They dsotdl of a“cheotic’ homelife, amother who worked
long hours and an abusve father. They tdl of Smith baing a“very attive child” who was protective of his
brother, Jerome. They tdl of his problemswith the police and of an older brother, Sampson, aconvicted
felon who was abad influence on Smith.

40. Because some of the information was not helpful to the defensg, it is possble that the decision not
to cdl any witnesses was defengble trid strategy. Smith had previoudy been convicted of kidnaping and
two counts of aggravated assault. Thereareindicationsin the record that he had beenin other trouble with
the lawv. Given his aimind background, his higory of drug and dcohal abuse, and his higory of
invalvement inviolence, the defense arguably could havefeared thet calling some of thesewitnesseswould
do more harm than good.  Also, Smith was advised of his right to tetify in mitigation, but he dedined.
Additiondly, trid counsd sought to have Smith examined for mental competency for use & trid and in

defense, but to no aval, because Smith did not want such an examingation or such evidence to be used.
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141,  ThisCourt has hdd that the "falure to presant a case in mitigation during the sentencing phase of
acgoitd trid isnat, per & ineffective asssance of counsd.” Williamsv. State, 722 So.2d 447, 450
(Miss 1998), atingWilliams v. Cain, 125 F.3d 269, 277 (5th Cir. 1997). However, in Woodward
v. State, 635 So.2d 805, 810 (Miss. 1993), we found that the defendant’s atorneys were ineffective
during the sentencing phase dueto fallure to present dl available mitigating evidence, resulting in prgudice
to Woodward.
142. InLeatherwood v. State, 473 So.2d 964, 970 (Miss. 1985), this Court considered a degth
pendty case in which the defense had cdled only four witnesses in mitigation dthough others were
goparently avalable. The Court found:

Although complaints of uncalled witnesses are not favored because presentation of

tesimony is a matter of trid drategy, Boyd v. Estelle, 661 F.2d 388, 390 (5th Cir.

1981), thefailureto cdl available witnesses on critical issuesis afector to be conddered

under the totdity of the drcumdances. . . . In view of the importance of mitigating

evidenceinthesentendng phaseitisdifficult to undersand why favorable willingwitnesses

who could be discovered by questioning the defendant would not be cdled. If it were

withinthefinandd ability of thedefendant to arrangefor the gppearance of arepresentaive

group of them, thiswould have astrong bearing onwhether trid counsd provided effective

assgance. Of course, counsd's overdl performance must be consdered.

473 So.2d at 970.

143. InHoallyv. State, 716 So0.2d 979 (Miss. 1998), the defendant's attorneys cdled hismother inthe
pendalty phase and no other witnesses. This Court held that the post-conviction relief petitioner had not
shown a reasonable probability thet additiond evidence in mitigation would have produced a different
result. However, this Court has granted podt-conviction relief in Smilar cases when the petitioner's
atorneys did not present much, if any, evidencein mitigationinthesentencding phese. See Burnsv. State,

813 So.2d 668, 678-79 (Miss 2001). Additiondly, the United States Supreme Court in Wigginsyv.
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Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003), held that ineffective assistance of
counsdl may be found when the atorneys perform an inedeguate investigation of petitione’s life and fal
to cdl expert witnessesto tetify regarding his hard background.

4. Alsowithinthisissue, Smith assartsthat trid counsd could have presanted evidence of hislimited
intdligence and menta cgpadity. As noted above, counsd filed amoation to obtain mental evaugtions of
Smithdonefor presentation a trid. But dueto thewishes of Smith, and for Srategic reasons, thiswasnot
done.

5.  Smithpresentsfor review with hispetition, uncertified school recordsfrom the Humphreys County
schoal system aswdl asthe Eagt Columbia school sysem where he attended seventh grade. Thereisno
indication that he was in specid education classes, and in 1985-86, the lagt year he is shown to have
attended (in the 8" grade) his yearly averages (on a scde of 70-100 being pasing) were: math, 62;
Endlish, 80; history, 64; stience, 72 and physicd education, 96. Also induded is an Affidavit of Julie
Kriegler, Ph.D. who earned her degresin dinica psychology from Michigan State University in 1988, who
wasasked by current counsd to determinewhat investigation should be undertaken to identify and develop
mitigation evidence for Smith. She did not mest with Smith, but rather based her determination on Smith's
prior crimina proceedings and preiminary information about his life hisary, induding afidavits by family
members, ungpedified professonds and an invedigator familiar with Smith's history, plus the sentencing
phase tesimony from Smith's trid, this Court’s opinion on direct goped, and additiond information
regarding family history and menta hedlth background provided by counsd. She Sated thet the “limited
educationd records avaladle for review a thistime indicate that Mr. Smith's IQ has been found in the
borderline mentaly retarded range. This finding combined with his poor schoadl performance support a

hypothess of the presence of neuro-cognitive or mentd impairmentsin Mr. Smith.” However thereisno
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mentionof even borderline mentd retardation dsawherein the record. An evauation of Smith conducted
by theMissssppi Department of Y outh Servicesa the Calumbia Training School when hewas committed
for the fird time, a 13 years of age, indicates an 1.Q. of 75 as determined by the Pesbody Picture
Vocabulay Tes. Hewas committed to Columbiafor the second time at age 14, but the record does not
containany additiond evauation dataexcept anew letter fromMyron J. Horn, Ph.D., dinicd psychaogig,
whichprescribesverbaim the same counsding god saswere prescribed by Dr. Hornwhen Smith wasfirst
committed thirteen months earlier. When he was discharged from Columbiathe second time, in March of
1985, after repeating the seventh grade there, his grades were  life sciences, 75; English, 75; world
geography, 80; and remedid meth, 90.

6. Some of thiswould beirrdevant, or inadmissble, and each witnesswould be subjected to cross-
examination. Mogt of the proposed tesimony in the affidavits submitted with the petition dso dedls with
Smith'schildhood induding his physca problems hisfather's abusveness hisfather'saooholism, and the
lessthan-gtellar living conditions in which he was raised.  Smith's mather testified to much of thet during
the sentencing phase. Because much of thisevidence (the abusivefather, thefather'sdcoholiam, etc.) was
dready before the jury, not only would much of the informetion in the afidavits be duplicative, but dso
there would be arisk thet additiondl negative information might be didted. Findly, even if the evidence
provided & trid ishdd to be insufficent, thereis no showing by areasonable probahility that the outcome
would have been different with additiond evidence: Thereisaminimd showing of deficent performance
and no assation of prgudice. Thisissueiswithout merit.

V. WHETHERTHEDEATH SENTENCESHOULDBEREVIEWEDIN
LIGHT OF NEW EVIDENCE OUTS DE THE RECORD, AND THE

FACTTHAT PETITIONER'SCO-DEFENDANT WASSENTENCED
TOLIFE IMPRISONMENT.
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147.  Smith mekesa proportiondity argument thet his degth pendty should be overturned in light of his
co-defendant’s life sentence. Jerome and Clyde Smith were tried jointly. The Statels theory was that
Jarome had been the triggerman. Hisfingerprints were found ingde the liquor Sore. Jromewas seenin
the possession of the pistal ontheday of themurder. Both brotherswere convicted of capitd murder and
both wereinitidly sentenced to deeth. Jerome's desth sentence was reversed by this Court on the besis
of an improper jury indruction regarding Jerome' s digibility for pardle if he had been sentenced to life
imprisonment. Smith v. State, 724 So.2d 280 (Miss 1998). Onremand for anew sentencing hearing,
Jrome was sentenced to lifewithout pardle. Smith now arguesthat hisdeath sentenceisdisoroportionate
and thet his sentence should be commuted to life,

8. Smith atesReddix v. State, 547 So.2d 792 (Miss. 1989), and Bullock v. State, 525 So.2d
764 (Miss. 1987). Inboth of those cases, this Court found thet the defendants were nat the actud killers
and that the death pendties were disoroportionate. Additiondly, in both those cases the co-defendant
actud killersdid not receivethe desth pendty. The Court disinguishedReddix andBullock inthedirect
goped. TheCourt dso noted thet desth pendtieshave been uphd d in Stuationswhere acodefendant was
quilty of theactud killingin Stringer v. State, 454 So.2d 468 (Miss. 1984); L eatherwood v. State,
435 S0.2d 645 (Miss. 1983); andin Ballenger v. State, 667 S0.2d 1242 (Miss. 1995) (Bdlenger has
snce been granted pog-conviction rdief and her sentence has Snce been reduced on other grounds).
9. Thsissue was rased on direct goped, and we discussed the evidence that Smith was not the
triggerman. We determined thet his culpability was not lessened because arguably he was the ringleader
who proposed and planned the crime; there was no evidence that he suffered from any mentd illness or
retardetion; and his aimind higory of a leadt three prior convictions for fdonies involving violence,
incdluding kidngpping and aggravated assault, prevented afinding of disoroportiondity. However, & thet
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time, though Jeromeé's conviction and deeth pendty hed been reversed by this Court, he was il subject
to the death pendty. There was evidence that Smith planned the crime. Hetold Henry Bryant about the
possihility of robbing asmdl soreinasmdl town with no law enforcement around. Smith had deted theat
he needed money. Thereisevidencein the record from which it could ressonably be determined thet he
wastheleader in the decison to rob the Sdon liquor gore. Heknew thet Jerome had apistal. Hehimsdlf
hed aknife Thefinding that Smith contemplated thet lethd forcewould beusediscartanly judtifiedinthe
record.

150.  This Court determined on direct gpped that the sentence was not digproportionate even though it
gppeared that Jerome was the actud triggerman. Nathing has changed thet. Thisissue is without meit.

VI. WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TO OBJECT TO THE EXCLUSION OF CERTAIN JURORS.

Bl Smithdamsthe thetrid judgeerred in exduding two jurorsfrom the venire and that hisatorney's
were ineffective in not objecting to thar exdluson. Miss. Code Ann. § 13-5-1 (Rev. 2002) ligs the
qudifications for potentid jurors. One of those qudifications is that the juror must be able to reed and
write. During vair dire, the trid judge asked the venire if there was anyone who was ungble to reed and
write. Juror Hartfidd ated thet she could reed "alittle bit but not good." Thetrid judge excused her &
thet point.

152. Smith dso assertsthat his attorneys were ineffective in falling to object to the exdusion of Juror
Taylor. During vair dire, it was evident thet Taylor did not underdand the procesdings  The trid judge
tried a number of different ways to explain the importance of Taylor’s willingness and aallity to deate

whether she understood the ramifications of the death pendty and whether she could gpply the wrritten
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indructions to the evidence presented. None seemed to hdp. The judge then Sated to the attorneys,
outsde the hearing of Taylor:
Do y'dI think in a case where the Sakes are as high as these that we need [juror Taylor]
on thejury whois not gaing to, from whet I’ ve been adle to determine, understand what
anybody is talking about and who will likdly be svayed by others Y ou teke a chance
ther way.
Taylor was excusad without objection by ether Sde
153.  Smithnow assrtsthat hisatorneysa trid should have objected to theexduson of Taylor. Inhis
direct goped, Smith raised the exdusion of potentid juror Taylor, and this Court found that:
the record shows thet it is highly probable that Taylor would not have been adle to
adequatdy follow thetrid court'singructions and would have probebly been adisuptive
force had she sat on thefind jury pand. Taylor even dated that she did nat believe she
would be ableto ligen to the evidence and the jury ingtructions and make a determingtion
of guilt or innocence. Taylor later dated that she did not underdand exactly why shewas
there or what the degth pendlty is Her ansersto thejudgesand the atorneys questions
were confusng and she Sated on severd occasonsthat being there scared her. Whendl
the individud voir dire of Taylor istaken together, the fact thet trid court asked her if she
understood what mitigating and aggraveting drcumdancesareisof littleconseguence. The
trid court was dearly judtified in excusng Taylor.

Smith, 729 So.2d a 1199-1200. Regarding juror Taylor, thisissuehasbeenraised a trid and ondirect
apped and has been found to be without merit. It istherefore barred in the pogt-conviction proceedings.
Miss Code Ann. §99-39-21(2). If thisCourt hasfound that thetrid court committed no error inexcusng
Taylor, then the atorneys could not have been indfective in falling to object to Taylor'sdigmissal.

4. Theandysswithregardtojuror Hatfiddisamilar. Inregponsetothetrid judgesquedionif there
was any juror who was unableto read and write, Hartfid d Sated thet she could only reed "alittlebit.” She
was excused without objection. Smith now damsthat his atorneys were ineffective in falling to object
to her dismissd. Aswith Taylor, thiswasajuror with goparent minimd literacy. The Satute requiresthat

jurors be adleto read and write. Capitd casesare complex with complicated indructions. Thetrid judge
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did not err in excusing ajuror who admitted that she could bardly reed and write. It thereforefollowsthat
the attorneyswere not ineffectiveinfalling to object to her dismissd. Furthermore, thedtorneys decisons
with regard to the find compaostion of thejury are generdly determined to be mattersof trid dretegy. The
defense could well have thought thet it was not in Smith's best interest to have a juror who could not
underdand the complexitiesof Smith'scase. Therewas no ineffective asssance in thefalureto object to
the excus of jurors Hartfidd and Taylor.
VIl. WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TO IMPEACH A MATERIAL WITNESSWITH ALLEGED PRIOR
INCONSISTENT STATEMENT.

1655. The State cdled Eddwantya Epps who tedtified a trid that she saw two black men a the liquor
gore. She dated that the one she saw outsde the gore was alight skinned black man and that the man
who came from ingde the Store gppeared to be tdler than the one who sayed outsde. Smith daimsthat
his atorneys were ineffective in failing to crass-examine Epps about her testimony. Eppswas, however,
cross-examined by one of Jeromes atorneys. Smith's atorney goparently saw no need for further
examinationand asked no questions. Smith now daimsthat both heand Jerome are dark skinned and that
the atorneys should have questioned Epps about thet. That fact is not in the gppdlaerecord. The jury
was capable of meking its own determinaion whether Smith and Jerome, who were stting a the
defendants table, matched the description offered by Epps if thejury thought thet wasimportant. There
is no red need for cross-examingtion on that point. If asked on cross-examingtion, Epps might have
modified her satement or amplified her tesimony on direct. She had dreedy sad that the man outside,
who supposadly was light skinned, hed hishead down. The atorneys could have rightfully feared thet her

tesimony oncrossmight not have been asbeneficid to the defense aswhat she hed dreedy said on diirect.
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This gopearsto beamatter of trid drategy. Thereisno deficient paformancein the falure to ask Epps
any additiond questions on crass-examingtion.
156. Smnithdso dams tha the atorneys should have questioned Epps about an dlegedly inconggtent
datement she gave to law enforcement officersafter thecrime. Inthet Satement, Epps Sated thet shewas
fivefed, 9x inchestdl and thet the man waiting outdde the gore was alittle taler than she was and that
the man who came out from indde the Sore was alittle taller then the man who had remained outgde. In
his petition, Smith daims that the attorneys were ineffective in not impeaching Epps with that out of court
datement. Smith daimsthat heisfive fedt, eight inchestal and that his brother issix feet tall. It appears
thet Epps statement that she, a 56", was alittle taller than the man outside the store (Smith a 58") and
that he was allittle shorter then the maningde the Sore (Jerome @ 6) is reasonably consgent. Thereis
litle room for impeachment in the rdaive haights of the defendants and the witness, thus no ineffective
assgtance of counsd occurred in thet regard.
VIIl. WHETHER TRIAL COUNSEL WAS INEFFECTIVE FOR NOT
OBJECTING TO THE PRESENCE OF THE LEFLORE COUNTY
SHERIFF DURING THE TRIAL PROCEEDINGS.
B7.  Smithdamstha Leflore County Sheriff Ricky Bankswas presant as the courtroom bailiff during
mog of thetrid, and Banks was thus ddleto tallor his tetimony after hearing the testimony of the other
witnesses. Banks testimony condtitutes Sx pages of the gppdlate record, and the bulk of his tesimony
concerned the search for the Smith brothers after they fled from law enforcement off the highway north of
Bdzoni. Smith now argues that his trid atorneys were ingffective in failing to object to Sheriff Banks
presence in the courtroom when he was scheduled to tedtify later in the proceedings

1658.  Smithdtesnoauthority to support thisdaim. Hedamsthat Bankswas present during thetrid but

he makes no references to the record in support of that dlegation. He notes severd ingancesin Banks
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tesimony which hedamswere prgudidd to hiscase where Bankswas adleto bolgter problemswith the
Sate' s cae by explaning why anather men wasinitidly arrested, why Clydewasnat initidly picked inthe
photo lineup and by giving a credible reason for the fallure to find the dleged third person invalved in the
cime Evenif Smith hed shown thet Bankswasindead acting asabaliff and present through most of the
trid, which isnot dear from the record, there is no showing of any prgudice to Smith.

159. All of the dleged bolstering of the State's case occurred during crass-examination by the defense.
The defensewanted to get into the fact that Smith had not been picked in the photo lineup and thet another
men hed initidly been asuspect. All of thet wasfertile for cross-examingaion. Buit it is expected thet the
witnesswould try to explan his tesimony about those matters. The dlegetion of prgudice to Smith by
Banks presence in the courtroom Smply is not borne out.

160. InGrahamv. State, 195 Miss. 291, 15 So. 2d 478 (1943), this Court pointed out thet it was
within the sound discretion of thetrid judgeto permit the sheriff to remain in the courtroom during thertrid
of the case, dthough hewasawitness See also M.RE. 615. This Court has dso hdd that a case will
not be reversad because of the ruling of the trid judge on such question unless it manifestly gopears thet
there has been an abuse of discretion. Fondren v. State, 253 Miss. 241, 262, 175 So. 2d 628, 637
(1965). Further, in Davis v. State, 406 So. 2d 795, 801 (Miss. 1981), under circumstances and
dlegaions smilar to the presant case, this Court found that Davis s only contention was theat the sheriff
“mugt have heard the other witnessestestify; and therefore, we suppose, in Some fashion not pointed out,
dther dtered histestimony or by hisvery presence prgudiced thejury.” 1d a 802. Wehddthat wasnaot
abuse of discretion onthe part of thetrid judgeto permit the sheriff to remainin the courtroom. Unlikethis

caxe, Davis satorney had objected to the sheriff’ spresence. Thereisno merit to thisissue
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IX. WHETHER TRIAL COUNSEL WAS INEFFECTIVE FOR
ALLOWING THE PETITIONER TO BE TRIED JOINTLY WITH
CO-DEFENDANT JEROMEPETESMITH AT BOTH THEGUILT
AND PENALTY PHASES.

161. Clyde Smithand hisbrother Jromewerejointly indicted for the cgpital murder of Johnny B. Smith,
and atorneysfor both defendantsiinitiadly sought aseverance: Thetrid judge initidly granted the motion
for aseverance, but the Smith brothers decided they wanted to be tried together and declined separate
trids Thetrid judge hdd a pretrid hearing on the severance issue, and both defendants dated on the
record thet they understood the risks of being tried together and both sated thet they desired ajoint trid.

The Smithswere tried together, and both were convicted of capitd murder.

162. Clyde Smith now dams thet his atorneys were ineffective in dlowing the trid to go forward
without aseverance. Inhisdirect gpped, Smith dleged thet thetrid court erredin not granting aseverance
suasponte. This Court discussad the severance issue a length and determined that neither Miss Code
Am. §99-15-47 (which providesfor separatetridsin capital casesif the defendants request aseverance)
nor the Uniform Rules of Circuit and County Court Practice require separate trids for jointly-tried
defendants. Smith, 729 So.2d at 1203-04. In the direct gpped, the Court found that "[b]ecause Clyde
requested a joint trid, he essentidly voluntarily made a knowing and informed waiver of hisright to a
separdetrid, and he cannot now complain thet hisrequest was granted.” 1 d. at 1204.

163. Becausethisissue was subdtantialy addressed on direct gpped, it isbarred in the post-conviction
proceedings. Miss Code Ann. § 99-39-21(2). Res judicata prevents the rditigetion of this dam.

Notwithstanding the procedurd ber, thisissueis without merit. Theattorneysfiled motionsfor severance,

and the trid court granted them.  The Smith brothers themsdves ingsted on being tried together. Thet

decisonwas medein part by Smith over hisatorneys objections. The atorneys counsded Smith againgt
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bangtried with hisbrother. They madetheir objectionsknown ontherecord. Despitetheir counsd, Smith
chose to gototrid with hisbrother even after being informed thet his case might be prejudiced by evidence
agang Jrome. Moreover, Smith has pointed to no specific prgudice, rather smply makes the bad,
unsupported assertion that “[t] he petitioner herewas dearly prgudiced at both the guilt and the sentencing
phases” Under the circumstances, the atorneys performance on the severance issue was not deficient.
X. WHETHER TRIAL COUNSEL WAS INEFFECTIVE FOR NOT
OBJECTING TO THE JUDGE'S DECISION TO EXCUSE
POTENTIAL JURORS AFTER UNRECORDED BENCH
CONFERENCES.
164.  During vair dire, on severd occagons, jurorswere summoned to the bench where they conversed
with the judge in unrecorded bench conferences. Smith arguesthat his conditutiond rights were violated
in thet the entire capitd murder trid was not recorded.  In the direct gpped, this Court found that the
defense had offered no objection to the voir dire process and falled to insure that acomplete record of the
trid was made. The Court determined thet the issues rdated to the unrecorded bench conferences was
not properly preserved. Smith, 729 So.2d at 1200, 1201.
165.  Inthepod-conviction procesdings, Smith damsthat hisatorneyswereineffectiveinfailing to see
thet the conferenceswererecorded. He ditesthreeingancesin the record wheretherewas apausein the
proceedings during which the judge gpparently discussed jurors reasonsfor being unableto srve. Those
conversations were not recorded.
166. Inthefird Stuation noted by Smith, the trid judge during hisvair dire of the venire, asked if there
were any sudents in the pool who would be taking find exams the week of the trid. Three jurors
goproached the bench and, according to the record, were heard outside the hearing of the jury, counsd,

and the court reporter. Two of those jurors, who gpparently hed find exams that week, were excused.
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167. Inthesscondingance, thetrid judge askedif any of thejurors had heard anything about the crime
and whether thasewho hed heerd about it could il ligento theevidence and befair todl parties. A juror
dated thet he knew about the case, and he stated that he did not think he could befar. Heweasasked to
goproach the bench. The record ates that when the juror gpproached the bench, *counsd gpproached
the bench out of the hearing of thejury.” After the conference, thetrid judge noted on the record thet the
juror was the posmadter of Sidon, where the crime occurred, thet the juror knew thefamily of thevidim,

thet he knew about the crime and thet he could not befair. Thet juror was aso excused without objection
by the defense.

168.  Thethird juror to be excused after an unrecorded bench conference was the officer in charge of
the maximum security unit a the Missssppi State Penitentiary. The defense attorney noted theat the prison
offidd was"familiar with & leest one of the defendants” Thetrid judge Sated thet the juror had daimed
a legd exemption to sarvice and had been excused. The record is Slent as to detals of the juror's
exemption.

169. Thegenerd ruleisthat al mattersin cgpitad murder cases should berecorded by the court reporter,
induding dl bench conferences. In Suan v. State, 511 So.2d 144, 147 (Miss. 1987) an objection was
meade to references to the defendant’s “getting in trouble’ and a bench conference was held on that
objection. ThisCourt sad“becausethisisnat thefirg timewehave confronted thissort of stuation [failure
to transcribeoff-the-record proceedings] wedirect without equivocation that court reportersshouldnever

fall to preserve for record at-the-bench or chambers conferences fallowing objections...” (emphadsin
oignd). We went further and sad “[tlhe trial judge hes the responghility to enforce this
directive” (emphadsadded). In Suan we reversad the conviction, not on thefailure to make arecord of

the bench conference but rather on the erroneous ruling of thetrid court resulting from the conference. In
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Davisv. State, 684 So.2d 643, 650 (Miss. 1996), no recording was made of the jury selection process
and Davisdid not object ether before or after he participated in that process. This Court gpplied thesame
admonition regarding the judge s respongbility, but went on to note that it was the gppedlant’ s burden to
furnish the record, and he could not afterward complain if no record wasmade. Wedso found that if any
error did occur, itwasharmless. | d. & 651. In Burnsv. State, 813 So0.2d 668 (Miss. 2001), the Court
considered a Smilar Stuation in which some twenty-four conferences were held in the court reporter’s
absence in adegth pendty trid. The Court found that the petitioner’ s counsd was not ineffective even
though therewas no objection to the aasence of the court reporter at thosebench conferences. | d. at 674-
75. See also Randall v. State, 806 So. 2d 185, 216-17 (Miss. 2002); Smmonsyv. State, 805 So.
2d 452, 506 (Miss. 2002); Thorson v. State, 653 So.2d 876, 895 (Miss. 1994); Doby v. State, 557
S0.2d 533, 536 (Miss. 1990).

170.  Notwithstanding theserecent decig onswhich seemto back avay fromthepronouncementinSuan
that “the court reporter should never fall to presarve for record at-the-bench or chambers conferences’
and “thetrid judge is respongble to enforce this directive’, we raterate that it is essentid thet the judges
and reporters fulfill this obligation. Thisistrue regardess of whether these conferences are for argument
following objections, or for any other reason. Thisisespecidly true in degth pendty cases Clearly, the
bench conferencesin the present case should have been recorded. However, in order to prevail on the
ineffective assgance of counsd daim under Strickland, Smith mugt show nat only thet his attorneys
conduct wasdeficient but dso that hisdefensewas prejudiced by thedeficency. Evenif theatorneyswere
negligant in failing to see that the voir dire bench conferences were recorded, there is no showing of
prgudiceto Smith. One juror was alaw enforcement officer who worked a Parchman and who knew

one of the defendantsthrough hiswork there. Another of the excused jurors was the posgmaster in Sidon
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who knew the victim's family and had heard dl about the case and could not befair. Itisnot logicd thet
the defense would want ether of those excused ditizensto serve on the jury. Additiondly, the atorneys
knew the gist of the bench conferences even though thase conferences were not recorded. The reasons
for the excusd of those jurors was dearly in the record.
171.  Regadingthetwo sudentswho were excusad dueto tharr find examsduring theweek of thetrid,
agan there is no reason to condude there was prgudice to the defense. The context of the bench
conferenceisfarly dear eveniif the conference was nat recorded. Thetrid judge asked if any jurorshed
find exams Two damed tha they did and were eventudly excused.
172.  Wefind noineffective assgance of counsd inthefalureto insurethat al bench conferenceswere
recorded. The petitioner has not shown thet any prejudice resulted from the failure to object to the lack
of arecord of the excusd of thefour jurors a issue here.
Xl.  WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TOMAKEANOBJECTIONTOTHEINSTRUCTIONTHAT DEATH
COULD BE IMPOSED IF AGGRAVATING AND MITIGATING
CIRCUMSTANCESWERE OF EQUAL WEIGHT.
173.  Smithmakes the same argument that was mede on direct goped, that the tria court erroneoudy
ingructed the jury regarding how to weigh the aggravating and mitigating drcumdiances, couching it here
in terms of ineffective assgance of counsd. He dams tha his attorneys should have objected to the
indruction S-1 on aggravating and mitigating drcumstances, which sated asfollows
If you find from the evidence that one or more of the preceding dements of mitigation
exigs, then you mus consder whether it (or they) outwegh(s) or overcomeg(s) the
aggravaing drcumdance(s) you previoudy found. In the event that you find that the
mitigating drcumstance(s) do nat outweigh or overcome the aggravating drcumstance(s),
you may impose the deeth sentence. Should you find that the mitigating drcumstance(s)

outweigh or overcome the aggraveting drcumdance(s), you shdl not impose the degth
sentence.
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Snith again argues tha this language improperly cregted a presumption in favor of degth. Asthe direct
dam that the indruction was improper was found to be without merit, there can be no daim that the
atorneys were indffective in failing to object to what was an acogptable ingruction.
XIl.  WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TO OBJECT TO IMPROPER PROSECUTORIAL STATEMENTS
DURING CLOSING ARGUMENT AT THE GUILT PHASE.
74.  Duing dosng argument in the guilt phase, the defense atorneys argued that the jury should not
convict based on drcumdantia evidence. In hisrebuttd, the prosecutor compared the caseto thet of Ted
Bundywho, the prasecutor daimed, had been convicted on circumdtantia evidence. Smith now daimsthet
his attorneys were ineffective in falling to object to that Satementt.
I75.  Thedefense dso argued that the Smiths could not possibly have killed the victim in Sdon & the
time the crime dlegedly occurred when they hed been seen by their witnessesin Isola gpproximatdy an
hour or forty-five minutes later. In his dosing argument, the prosecutor argued that from his own
experience, aperson could eesly drivethe digancefromthe crime sceneto Isolainforty-fiveminutes. The
petitioner dleges that his attorneys were ineffective in failing to object to that Satement as there was no
proof in the record about the disancesinvolved.
176. Asagenad rule prosecutors are to be given wide latitude in meking their dosing arguments
Wileyv. State, 691 So.2d 959, 965 (Miss. 1997) citing Jimpson v. State, 532 So.2d 985, 991 (Miss.
1988); Johnson v. State, 477 So.2d 196, 209 (Miss. 1985)); Shook v. State, 552 So.2d 841, 851
(Miss. 1989). With thet latitudein mind, the dosing argument must be congdered in context, consdering

the drcumgtances of the case. 1d. Citing Ballenger v. State, 667 So.2d 1242, 1270 (Miss. 1995);

Davisv. State, 660 So.2d 1228, 1248 (Miss. 1995).
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M77.  Agan, these issues were subgtantidly raised in the direct gpped and were found to be without
merit. Smith, 749 So.2d at 1214-15. Inthedirect gpped, thisCourt discussed the merits of thosedams
even though the defense atorneys failed to object during the dosing argument. The Court found thet the
prosecutor's satements were not improper and thet reversd was not warranted. The prosecutor did not
compare Smith to Ted Bundy or argue that Smith should recaive the degth pendlty like Ted Bundy. He
merdy Sated that drcumdantia evidencedone could be sufficient to support amurder conviction, asit hed
beenin Bundy'scase. Asto the satement asto the mileage between Sdon and 10la, the Court found thet
argument was within the latitude of permissble dosng argument. | d.

178. Theseissues were rased in the direct goped and were found to be without merit. They are
therefore barred here. Pogt-conviction rdief is not warranted on these daims of ineffective assstance of
counsd inthefailureto object to the prosscutor's dosing argument in the guilt phase. Notwithgtanding the
procedurd bar, the comments were within the wide dlowable latitude granted in an atorney’'s dosng
agument.

X, WHETHERTRIAL COUNSEL WASINEFFECTIVEFORFAILING
TO OBJECT TO IMPROPER PROSECUTORIAL STATEMENTS
DURING CLOSING ARGUMENT AT THE PENALTY PHASE.

179.  Smithdamsthat the prosacutor improperly argued during the pendty phasethat the deeth sentence
was important to the victim's reaives and thet the atorneys were ingffective in failing to object to the
argument. Smith erroneoudy daimsthat victim impect evidenceto thejury isnot admissblein Misssspp,
atingMack v. State, 650 So.2d 1289, 1325 (Miss. 1994). Thetype of evidenceproscribedinMack
isgmply not what was put before the jury in the present case. This Court found on direct gpped thet the
argument mede was within the permissible latitude given to prosecutors in dosing argument, and further,

thet it was not preserved for gpped. Smith, 749 So.2d a 1225, Asthat issue has been heard by this
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Court on direct gpped and found to be without merit, the post-conviction daim on thet Satement isbarred
by resjudicata Miss Code Ann. §99-39-21(2). Smith provides nothing new for this Court to consider.
180.  Smith dso daimsthat the prosecutor incorrectly sated the law on the aggravating factors during
the pendty phase. Inhisdosng argument, theassgant didrict atorney discussed therequired findingstheat
the defendant actudly killed the victim, intended thet the killing teke place, or have contemplated thet
deedly force would be used. He stated that the jury had dready medeafinding asto a leest oneof those
factors by returning its verdict of guilty on the capitd murder charge. Actudly, by itsverdict, thejury hed
found, pursuant to Indruction C-3, thet the defendants "ether individudly or acting in concert with one
ancther or others, did unlawfully, wilfully and fdonioudy kill and murder Johnny B. Smith, ahuman being,
a atime when Jerome Pete Smith was engaged in the commission of the crime of Armed Robbery . .. "
Technicdly, they had nat found thet Clyde Smith had actudly killed, intended thekkilling, or contemplated
that lethd forcewould be employed. However, the jury was correctly ingructed thet they hed to find thet
Clyde Smith actudly killed, intended the killing, or contemplated thet the deedly wegpon would be used.
Thejury found inthe dfirmaive on dl three® It is presumed that the jury followed the indructions and
decided that those criteriawere met.

181 It gopearstha the prosecutor Smply mi-gpoke here Later in his argument, the assgtant didrict
atorney sated thet thejury hed dreedy mede thefinding that the murder was commiitted in the commisson

of an armed robbery and thet aggravating factor had areedy been established and decided by the jury.

3 The jury's finding that Clyde killed Johnny B. Smith is somewhat problemaic. The State
postulated that Jerome was the trigger man and that Clyde had remained outside the store. There is,
however, ample support for afinding that Clyde contemplated that the deadly weapon would be used.
According to Henry Bryant, Clyde had discussed robbing astorein asmall town. Clydeknew that Jerome
hed the pistal. Clyde himsdf had a hunting knife of some sort.
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He was correct on that point, but he mistakenly gpplied thet same andysis to the question about whether
the defendant actudly killed, intended thet the killing heppen, or contemplated the use of adeadly wegpon.
182. Itisds0 possiblethat the defense atorneys made a decison not to emphas ze the question about
whether each defendant actudly killed the victim but rether chose to focus on the mitigating factorsin the
pendty phase, which would have been an acoeptable drategy. In sum, thereis no prgudicdly defident
conduct in the fallure to object to this portion of the States dosng argument.

183.  Smith dso damsthat the prosecutor improperly discussed Smith'sprior crimeswhich congtituted
the bassfor one of the Sate's aggravating factors. Bath Jerome and Smith hed been convicted of two
counts of aggravated assaullt, and Smith had dso been convicted of kidnaping. In his dosing argumert,
Jeromés atorney argued that one of the aggravated assault convictions was not that serious in thet the
Smiths had assaulted agtreet person with brassknuckles. Inresponse, the assigant didrict attorney Sated
thet "[flhisis not a pair of brass knuckles, some dreet person. | tried the case and it waan't a Sreet
person.”

184. Smithdamsthat the argument was based on facts outsde the record and that hisattorneys should
have objected. Perhgps they should have objected. Those facts were not in the record. But the
prosecutor's argument here was in response to the defensesdam that the crime somehow waan't so bad
becauseitinvolved adreat person. Additiondly, thiswasafairly inconssquentia remark, teking only afew
seconds of the many minutes spent in dosing argument.  In that same context , Smith argues thet the
prasecutor improperly argued that the murder here was epedidly heinous even though the drcuit judge
hed determined that this was not asuitable case for the use of the * especidly heinous, arodousor crud”
aggravaing drcumgtance. In his dosing argument, the prosecutor discussed the sequence of shots that

resulted in Johnny Smith's deeth. He argued thet the victim had been shat twice and then "asheturned to
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fleefor hislife, it was ended by abullet in the back. No, thisis abad murder.” Thisargument waswithin
the acogptable bounds of dosng argument and did not violae the "henous arodous or crud”
proscription. The argument was afarly brief description of the three shotsinduding Some speculation on
the prosecutor's part as to the order of the shots. He conduded with the statement thet "this is a bed
murder." Thiswaswithin the latitude dlowed in dosng arguments
XIV. WHETHER THE TRIAL JUDGE ERRONEOUSLY INSTRUCTED

THE JURY THAT DEATH COULD BE IMPOSED IF

AGGRAVATING AND MITIGATING CIRCUMSTANCES WERE

OF EQUAL WEIGHT.
185.  Thejury indructionin question hereisdiscussad inIssue XV, infra, in the context of ineffectiveness
of counsd. Smith assartsthat the indruction was improper in thet it improperly crested apresumption in
favor of degth, in that adeeth sentencewould result if thejurorsfound the aggravating and mitigating factors
tobeequa. Thissameissuewasrasad in the direct gpped and wasrgected there. Smith, 729 So.2d
a 1225-26. This Court found that thisissue had been addressed in Conner v. State, 632 So.2d 1239
(Miss 1993) and in Doss v. State, 709 So.2d 369 (Miss. 1997). In those cases, we found that the

ingtructionwas nat improper and did not cregte a presumption in favor of the deeth pendty. This Court
in Smith's direct gpped hdd that "[t]he sentencing ingruction complained of in the case a bar does not
cregte apresumyption of deeth nor doesit requirethe sentencing jury to return averdict of degthif mitigeting
and aggravating factorsareequipoise” 729 So.2d a 1226. Asthisissue hasbeen addressed inthedirect
apped, it is bared in the post-conviction proceedings. It d<o falls on the merits under Smith and
Conner.

XV. WHETHER TRIAL COUNSEL WAS INEFFECTIVE FOR NOT
OBJECTING WHEN THE JURY FAILED TO MAKE AN
INDIVIDUALIZED FINDING OF THE DEGREE OF SMITH'S
PERSONAL CULPABILITY FOR THE HOMICIDE.
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186.  Inthesentending phase, inaccordancewithEnmund v. Florida, 458 U.S. 782, 102 S.Ct. 3368,
73 L.Ed.2d 1140 (1982), the jury was ingtructed to consder whether the defendants hed actudly killed
the vidim, had intended thet the killing take place, or thet the defendants contemplated thet lethd force
would beemployed. Thejury found intheaffirmative on al three questions on both the Smith brothersand
returned separate verdicts on eech of them. Thejury'sverdict asto Clyde Smith Sated:

We, the Jury, asto Clyde Wenddl Smith, unanimoudy find from the evidence beyond a

reasonable doubt that the following facts exiged a the time of the commisson of the

cgpitd murder:

1). Thet the defendants actudly killed Johnny Smith

2). That the defendants intended the killing of Johnny Smith take place

3). Tha the defendants contemplated thet lethd force would be employed.
1187.  Smithargues that the use of the plurd "defendants” indeed of "defendant” indicates thet the jury
considered thetwo defendantstogether and did not individualy contemplate whether Clyde Smith actudly
killed the victim, intended the killing or contemplated the use of deedly force. He daimsthat hisatorneys
wereineffectivein notinsuring thet thejury form was proper and innot objecting to the use of "defendants'.
The Sate argues that the precursory language, in which the jury dearly Sated that this verdict rdaed to
Clyde Wenddll Smithadone, and not to both defendants together, dearly showsthat the jury did treet the
questions separatdly for the two defendants. Additiondly, the jury returned separate verdicts with eech
dealy gaing to which defendant it referred. Additiondly, the jury sent out anote during the ddliberations
in which the jury noted thet Clyde Smith was dready sarving four life without parole sentences and asked
if Jerome would be digible for pardle. The note dearly infers that the jury did in fact ddliberate each

defendant's sentence separatdly.
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188.  Itissomewhat problemaic that thejury found thet Smith actudly killed Johnny Smith. The States
theory, basad on testimony that the tdler, thinner man went in the store and that Jerome's fingerprint was
found ingde, was that Jerome was the gunman and that Smith hed kept watch outside.

189.  However, thisexact issuewas discussed by thisCourt inthedirect apped. There, the Court found
that:

Theplurd "Defendants' was usad in S-1 because one ingruction was submitted for both

defendants. Thejury whenwriting the separate verdictsfor Clyde and Jerome copied the

wording asit waswrittenin theindruction. Thisdoes not mean thet thejury did not meke

an individudized finding as to eech defendant. What it does show is tha the jury

determined that eech of the three factors gpplied equdly to both Clydeand Jerome. The

jury dearly intended thesefactorsto goply to Clyde asit prefaced thissection of itsverdict

with the words 'as to Clyde Wenddl Smith.

Smith, 729 So.2d at 1217. The Court found the daim thet the verdict form was defective to be without
menit. As this daim has been raised and rgected by this Court in the direct goped, it is barred from
condderationin the pogt-conviction rdief action. Smith raises nothing new, and the daim 4ill is without
merit.

XVI. WHETHER TRIAL COUNSEL WAS INEFFECTIVE FOR NOT
REQUESTING AN AMENDMENT TO THE SENTENCING
INSTRUCTIONSTO INFORM THE JURY OF THEIROPTIONTO
FIND THAT THE JURY ISUNABLE TO AGREE UNANIMOUSLY
ON PUNISHMENT.

190. At thesentencing phase, thejury wasindructed thet it could return averdict of deeth or lifewithout
pardle. Smith complained on direct goped that the trid court ered in refusing to discharge the jury and
sentence Smith to lifeimprisonment pursuant to Miss. Code Ann. 8§ 99-19-103. ThisCourt found that the
trid judge properly determined that, a the time the defense moved to discharge the jury and impose a

sentence of life imprisonment (after only three hours and fifteen minutes of ddliberation) it was reasonable
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to let them continue ddliberations. Approximately one hour later, the jury returned verdicts of deeth for
both Smith brothers.

191. Smithdsoarguestha “[c]aoitd juriesaregenerdly giventhree optionsfor their sentences-- degth,
life, or asgparae option ‘ [w]ethejury are unableto agree unanimoudy on punishment”, citing no authority
but Jenkinsv. State, 607 So. 2d 1171, 1180 (Miss 1992). A careful review of Jenkins revedsno
such halding. On direct goped, this Court rgected his argument, finding that Smith did not ask for an
amendment dlowing the third option, and thusit was barred from review. Further, we noted on the merits
that the argument that the jury should be given thethird option overlooksthe Satutory duty imposed onthe
trid court by Section99-19-103 for the court to dismissthejury after areasonable period of ddiberation
and impose alife sentence on the defendant, Smith |, quating King v. State, 421 So. 2d 1009, 1018
(1982) (overruled on other grounds). See also Howard v. State, 853 So. 2d 781, 791-93 (Miss.
2003); Brooksv. State, 748 So. 2d 736, 745 (Miss. 1999); and Bluev. State, 674 So. 2d 1184 (Miss.
1996) (adso overruled on other grounds). This issue has been presented and decided and cannot be
rditigated under a dam of ineffective counsd.  Since the underlying daim was hdd to be procedurdly
barred and lacking in meit, thereis no showing of deficient performance.

XVIlI. CUMULATIVE EFFECT.

192.  Smith argues that this Court should grant his petition for post-conviction collaterd relief or,
dterndtively, his gpplication for leave to procead in the trid court because the cumulaive effect of the
dleged errorsrequiresrdief eventhough thedleged errorsby themsdvesmay not requirerdief. According
to Smith: “The violations st forth above should be examined for their cumulaive effect both as to the
farmness of thetrid (Fourteenth Amendment) and dso asto the arbitrariness of capitd sentenaing (Eighth

Amendment).” Miss Code Ann. 8 99-39-21(3) (Supp. 2003) provides. “The doctrine of res judicata
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dhdl gpply to dl issues, both factud and legdl, decided &t trid and on direct gpped.” On Smith's direct
apped, this Court decided: “[T]he erorsin this case, if any, do nat have such cumulative effect asto
require reversd.” Smith v. State, 729 So. 2d a 1226. Therefore, Smith's cumulative effect argument
Is procedurdly barred as res judicsta  Even if Smith's cumulative effect argument was not areedy
adjudged, it is il without merit because the cumuldive erars, if any, do not require rdief.

XVIII. WHETHER THE SENTENCE OF DEATH MUST BE
VACATED BECAUSE SMITH ISMENTALLY RETARDED.

193. InAtkinsv. Virginia, 536 U. S. 304, 321, 122 S. Ct. 2242, 2252, 153 L. Ed. 2d 335 (2002),
the United States Supreme Court conduded that deeth is not suitable punishment for mentally retarded
caiminds and on June 19, 2003, Smith's counsd timdy filed an amendment to the Pdition for Post
ConvictionRdlief then pending beforethisCourt, in order to“ crygtdlizethedaimthat Smithisretarded and
should not be executed.” The amendment asked this Court to vacate the desth sentence, or in the
dterndtive to remand to the trid court for an evidentiary heaering on the issue of mentd retardation. The
State correctly pointsout thet Smithwaited dmost ayeer after theAtkins decison, someten months efter
the State' s response and some saven months after his rebutta brief, to raise the mentd retardation issue
and assarts that thiswas done for no other purpose than dday. However, it wasfiled oneday beforethe
one year datute of limitations under Miss Code Ann. 8 99-39-5(2) expired, and dueto the gravity of the
retardationissue, we have granted permisson to file thisamendment of issue X V111 to the pending daims.
194. Smith's anendment incorporated by reference the arguments which have been thoroughly
discusd in Issue 1V, supra, in the context of ineffective assstance of counsd in presenting mitigation

evidence a the sentencing phase. Smith has offered nothing new here, except to spesk interms of mentd
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retardation in light of Atkins. The underlying daaisthe same. Nothing new has been added in theform
of afidavits examingions, or other potentid evidence of mentd retardation.
195.  Ondirect goped, basad on that mitigation evidence presented at the sentencing phase, thisCourt
hed: “[T]hereisno evidence thet Clyde suffered from any mentd illnessor retardetion.” Smithv. State,
729 So.2d a 1220. Subsequently, the United States Supreme Court held thet mentally retarded criminals
could not be put to deeth, and left to the dates “the task of developing gppropriate ways to enforce the
condtitutiond regtriction upon [their] executionof sentences” Atkinsv. Virginia, 536 U.S. a 317. To
that end, this Court today hessat forth, inChase v. State, No. 2003-DR-01355-SCT (Miss. 2004), the
tests dandards, and procedures to be followed in determining the issue of mentd retardation.
196.  Notwithgandingthedearth of evidencewhichisbeforethis Court regarding Smith’ sdamof mentd
retardation, we determine that under Atkins and Chase, we canat condtitutiondly deny him the
opportunity to present the issue of his possible mentd retardation to thetrid court. It isat thetrid court
that dl the arguments presented by the State as wel as those of Smith shdl be heard and be weighed in
accord with Chase, and afind determination mede as to whether Smith is mentaly retarded and, thus,
indligible for the deeth pendty.

CONCLUSION
197.  After careful congderation of Smith's gpplication, we grant Smith leave to proceed in the Leflore
County Circuit Court on the soleissue of his dleged menta retardetion, consgtent with the requirements
of Atkins and Chasev. State. All other damsin his petition for post-conviction relief are denied.

198. APPLICATIONFORLEAVETO SEEK POST-CONVICTIONRELIEFGRANTED
IN PART AND DENIED IN PART.
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SMITH,C.J.,WALLER,P.J.,EASLEY, CARLSON, GRAVESAND DICKINSON,
JJ., CONCUR. RANDOLPH, J.,, CONCURS IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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