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GRAVES, JUSTICE, FOR THE COURT:

1.  Eighteenyear-old Richard Jackson Jacobswasindicted for the capitd murder of Robert Martin.

Alsoindicted were Jeremy Margin and Crystd Broadus. The caseswere severed. Thejury found Jacobs

quilty, but could not agree on apunishment. Thetrid court sentenced Jacobsto life imprisonment without

parole. Jacobs smationfor anew trid wasdenied. Jacobs gpped sto this Court and submitsthefollowing

iSssues on goped.:

l. Whether the trid court erred in denying acontinuance of the suppresson hearing.



. Whether the trid court erred in denying the motion to suppress Jacobs's
videotgped datement in Texas

[1l.  Whether thetrid court ered in exduding the testimony of Joseph Balley.

IV.  Whether Jacobswas entitled the jury indruction of the lesser-induded offense of
mandaughter.

V. Whether the errors committed & trid, if not individudly, cumulatively require
reversd.

FACTS

2.  Thevictim, Robet Martin, livedin Jackson County, Missssppi, with hisson, Jeremy Mattin. The
defendant, Richard Jacobs, recently moved to Missssppi and hed been staying a the Martin home for
acouple of days. Martin was found dead on the couch in hishome. The autopsy report concluded thet
Martin waas Sitting on the couch adegp when he was shat a dose rangein the head with ashotgun. After
the murder, Jeremy Martin, Richard Jacobs Crysd Broadus, and Donnie Ryas were missing dong with
Matin'scar.

18.  Jaemy Matin exhibited 9gns of vidlence in the pagt, induding stabbing his Sepfather in the back
and bresking hisgirlfriend’ snoseand hisfather’ sribs. Hehed previoudy told other peoplethat he planned
tokill hisfather. Jeremy eventudly decided he would kill his fether. Because Jeremy needed a wegpon,
Crydtd took a shotgun from her grandparent’s home where she wias living. On the night of the murder,
Crydd arived a the Martin house with the shotgun.  Richard Jecolas was there dong with Donnie Ryds.
As he dept on the couch, Martin was shot and killed. His keys and wallet were taken, and Jeremy,
Crydd, Richad and Donnie left in Matin's car. They planned to go to Texas where Richard's father

lived.



4.  Onthar way to Texas, the foursome stopped in Louidana and threw the shotgun in Irish Bayou
outsde of New Orleans Richard eventudly reeched his fether’ s home in Bastrop, Texas, where hewas
arested by Texas Ranger Rocky Wardlow. At the time of the aredt, Richard was in the yard with his
father and brother. Richard wasgivenaMiranda warning and placed inthepalicecar. Richard sfather
tedtified thet he told Ranger Wardlow that he was going to cal an atorney and then leaned into the palice
car totdl Richard not to Sgn anything or say anything until the atorney got to thejail. Jacobstedtified thet
Wardlow was less then an am'’s length avay when he sad this Ranger Wardlow denied hearing any
datement by Richard at the scene of the arrest with repect to securing an atorney.

1.  When Richad arived a the Sheriff’ soffice, avideotaped satement was mede by him prior to his
atorney’sariva. Richard tedified that he gavethe gatement of his own free will, was not thregtened or
coerced, and was not dapped around or promised anything. In hisstatement, Richard told Wardlow thet
he was the one who pulled the trigger while Jeremy hdld a.357 magnum to hisheed. After the arrests of
the other individuds, the palice recovered the shotgun, and it was identified as beonging to Crygd’s
grandfather. There was no recovery of a.357 magnum or any pistal other than aBB pigdl.

ANALYSS
l. Whether the trial court erred in denying a continuance of the
suppression hearing.

6.  Jacobs filed his mation to suppress dleging his Satement was unconditutiondly obtained by
improper coercion and duress and/or promises of suggestion of leniency. Hedso argued that & thetime
of his ares, officers were informed that an atorney had been cdled, yet they proceeded to question
Jacobs. At thehearing, defense counsd requested a.continuance becausethe videotape wasinaudible, and
he could nat adeguatdly represent hisdient until he knew what the tape said. Thetrid court denied the

continuance. On gpped to this Court, Jacobs aversthat the hearing on the moation to suppressshould have



been continued until atranscript of thetgpewas avaladleto the defensein order to completdy explorethe
implied promises of leniency contained in the tape.

7.  Wewill revarsethedenid of amoation for continuance only when manifest injustice gopearsto have
resulted fromthedecisonto deny thecontinuance. Johnson v. State, 631 So.2d 185, 189 (Miss. 1994).
Whether a continuance should be granted or denied iswithin the sound discretion of the trid court. 1d.
When andyzing whether there was an abuse of discretion or manifest injudtice, it must be determined
whether the absence of the transcript of Jacobs's statement worked to his prgudice.

18.  Jacobs arguesthet without the transcript, his atorneyswere unable to thoroughly cross-examine
Ranger Wardiow regarding hisimplication to Jacobs thet they would “work with” his satement and other
implied promises of leniency inthetgpe. However, the State points out thet the trid judge, the prosecutor
and defense counsd dl listened to the tgpe, and Al except the defense attorney found the tagpe to be
audible The State further assartsthat the denid of continuance did not prevent counsd from mking his
aguments, or cross-examining the witness regarding the condtitutiond chalenges to the Satement.
Therefore, therewas no prejudice. This Court finds that the judge did not abuse his discretion because he
ligened to thetgpeand determined it to beaudible. Additiondly, thejudgedlowed the defenseup to three
additiond weeks to supplement the evidence before the court with effidavits. Therefore, Jacobs was not
prejudiced by therefusd of the court to makethe transcripts of thetgpe availableto defensecounsd. This
issue is without merit.

Il. Whether the trial court erred in denying the motion to suppress
Jacobs' s videotaped statement in Texas.

19.  TheRfth Amendment protection againgt compelled sdf-incrimination indudestheright to counsd

a custodid interrogations. Edwards v. Arizona, 451 U.S. 477, 482, 101 S.Ct. 1880, 1883, 68



L.Ed.2d 378 (1981); Miranda v. Arizona, 384 U.S. 436, 474, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966). If theindividua datesthat he wants an atorney, the interrogation must cease until the atorney is
present. Jacobs arguesthat theinterrogation was Sarted despite thefact that he, hisparentsand thepolice
knew thet an attorney was being contacted. Defense counsd dams that the tatdity of the drcumdances
indicates that  Jacobs did not knowingly and intdligently waive his rights, free of implied promises of
leniency, under Miranda. Theimplied promisesof leniency that Jacobsisreferring to arethe Satements
by Wardlow onthe videotape. Wardlow told Richard, “If you are the one thet pulled the trigger, theré's
probably areason for it, and that can be entered, people can understand . . . | mean, we can work with
that.” Moreover, Jacobs damsthat when ayoung

personisarested for asariouscrime, and the parent inthe presence of lawv enforcement informsthem thet
heiscdling alawyer, that should be enough to invoke the right to counsd. /10. The State avers
that none of Jacobs's condtitutiond rights were vidlated. A confesson is voluntary if, taking into
condderation the totdity of the drcumdances, the satement is the product of the accused's free and
rationd choice. Greenleev. State, 725 S0.2d 816, 826 (Miss. 1998); Marshall v. State, 812 So.2d
1068, 1072 (Miss. Ct. App. 2001). Thecircuit court Sts asafact finder when determining voluntariness
of aconfession, and its determination will nat be reversed unless manifestly wrong. Blue v. State, 674
$0.2d 1184, 1204 (Miss. 1996), overruled on other grounds by King v. State, 784 So2d 834
(Miss 2001). Here, Jacobstedtified a trid that he was not promised, threstened or coerced to give the
videotaped datement in Texas. Jacobsfurther tedtified that he gave hisstatement on hisown freewill, even
though his father told him not to gpeek to anyone until his lawvyer arrived. Based on the totdity of the
crcumgtancesin the present case, Jacobs s condtitutiond rights were not violated because his Satement

was given fredy without coercion.



11. The Sate further assarts that Jacobs s condtitutiond rights were not violated when he gave his
Satement because he valuntarily waived hisMiranda warnings. Jacobs contends that his age hindered
his aility toknowingly waivethesewamings TheSaerdiesonHorne v. State, 825 S0.2d 627 (Miss.
2002), where a fourteen-year-old was convicted of aggravated assault and capitd murder and was
sentenced to consecutive terms of 20 yearsfor aggravated assault and lifeimprisonment without parolefor
cgpitd murder. This Court dated:

We have hdd thet, if the neture of the crime is one where the defendant could recaivelife

imprisonment or death and if origind juridiction inthe caseliesinthedreuit court, itisnot

necessary that aminor have a parent presant during interrogation. Blue, 674 So.2d at

1205. Horne sagehas*“no gpedid bearing on hisahility to be questioned without aparent

and voluntary waive hisrights 1 d.
Horne, 825 So.2d at 639. In the present case, Jacobs s father told him that he was calling an atorney
and not to gpesk to anyone. However, Jacobstedified a trid that despitehisfather’ ssatement, hesgned
the Miranda warning card &fter his rights were read to him and gave his datement. He further tetified
that hewas not forced or coerced into giving this Satement. Moreover, Jacobs Sated that once he asked
for hisatorney, the interview was sopped. Thefact that Jacobs was eghteen yearsold a thetime of the
ares has no bearing on his ability to comprehend the questions and waive hisrights. The facts indicate
that Jacobs did knowingly walve his rights, despite being told by his father not to spesk without the
presence of hisatorney. We concdude that none of Jacobs s condiitutiond rights were violated and thet

thetrid court did not et in denying Jacobs smoation to suppressthe videotgped Satementsmadein Texas

[11. Whether thetrial court erred in denying the testimony of Joseph Bailey.
112. JosephBailey wasJaoobs sfirg witnessat trid. Bailey had been indicted in aseparate procesding
witha charge of arimind congpiracy in the murder for which Jecolbs was on trid. Beyond his name and
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his pending charges, Bailey dedined to answver any further questionsbased on his FHfth Amendment right
agang Hf-incrimination. The defense sought to question the law enforcement officer who interrogated
Bailey in order to show through this introduction of hearsay that there was another gun that was usad to
put Jecobsin duressforang himtokill. Thetria court did not alow Baley' ssaementsbecausethey were
found to be inconggent, not corroborated by other evidence and contradicted by evidence dready
admitted. For these reasons, the court found that the Satements were inadmissble because they were
beyond the scope of the hearsay exception under Rule 804 (b)(3) of the Mississippi Rules of Evidence

(b) Hearsay Exceptions. The following are not exduded by the hearsay rule if the
dedarant isunavalable assawitness

(3) Statement Againd Interes. A datement which was a the time of its meking <o far

contrary to the dedlarant’ s pecuniary or proprigtary interest, or o far tended to subject

himto avil or cimind lidhlity, or to render invaid adam by him agang ancther, thet a

reasonable man in his podition would not have make the datement unlesshe bdieved it to

betrue. A datement tending to expose the dedarant to arimind ligbility and offered to

excul pate the accused isnat admissible unless corroborating circumatancesdearly indicate

the trusworthiness of the Satemen.
113. Baley wasdealy dassfied asan “unavailable’ witness under this rule Snce he invoked his Hfth
Amendmert right. The incondgent Satement in question is Balley’s statement to the Jackson County
Oetective about where the handgun thet Jacobs damswas hdd to hishead was obtained. Balley told the
Oetective that he went with Crysta Broadusto get ahandgun from her grandparents house. Hesad that
she reached under the bed and took out aBB pigtal, pushed it back under the bed and went to her closat
and took ancther pigtal. Bailey mede this statement on three different occasons, and there were three
different versonsof thestatement. However, dl gatementssated that Broadusdidinfact gointo her room
to retrieve a handgun, and thet a handgun, not a BB pistal wasin Broadus spossesson. 14.  Jacobs

damsthetotdity of Baley's datement inculpated him and incriminated him to an extent thet it satidfiesthe



requirement thet it is a Satement agand his crimind interest.  Also, Jacobs dams that because this
datement would subject Balley to arimind lighility, a reesonable person would not have mede that
datement unless he bdieved it was true. Therefore, Jacobs argues, Balley's datement mests the
requirement of the hearsay exception under M.R.E 804 (b)(3). Jacobs reieson Williamson v. United
States, 512 U.S. 594, 114 SCt. 2431, 129 L. Ed.2d 476 (1994), where the Supreme Court andlyzed
Federd Rule of Evidence 804(b)(3) in gating thet this rule “is founded on the common sense nation thet
reasonable people, even reasonable people who are not epecidly honest, tend not to make sdf-
incul petory datements unlessthey bdievethemto betrue” 1d. at 599.

f15.  Jacobsfurther asserts that the satement should have been admitted because the fact thet Bailey
told the dory threetime does not render it unrdligble. Jacobs aversthat Bailey had no mativeto febricate
this statement because Bailey and Jacobs were not friends or acquaintances and there was no indication
that Bailey somehow wanted to hep Jacobs. “The United States Supreme Court has held thet rdidhility
can be inferred ‘where the evidence fals within afirmly rooted hearsay exception . . .,” othewise, there
mugt be*ashowing of particularized guaranteesof trusworthiness’” Garrison v. State, 726 So.2d 1144,
1148 (Miss. 1998) (quoting Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980)).
Inldahov. Wright, 497 U.S. 805, 820, 110 S.Ct. 3139, 49, 111 L .Ed.2d 638 (1990), the United
States Supreme Court further dated that “if the dedarant’s truthfulness is S0 dear from the surrounding
drcumgtancesthat thetest of crass-examinaionwould be of margind utility, then the hearsay ruledoesnot
bar admisson of the statement & trid.”

116. Here, the digpogtive quedion is whether Baley's datement shows particularized guarantees of
trusworthiness. This Court findsthet it doesnot. Because there were three different versons of Baley's
Satement, it cannot be sad thet if the atement had been cross-examined at trid it would have been of
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margind utility. Dueto the fact that thereis three different versons of Bailey’s Satement, therewould be
anead for cross-examination a trid. Therefore, the hearsay rule bars admisson of the Satement dueto
lack of trusworthiness

IV.  Whether the defendant was entitled to the jury instruction of the
lesser included offense of manslaughter.

117. Whereunder the evidence a reasonable jury could find the defendant not guilty of the principd
charge medein theindictment but guilty of alesser-induded offensg thetrid judge ordinarily shouldinstruct
the jury regarding the offense. Fairchildv. State, 459 So. 2d 793, 800 (Miss. 1984); Tyler v. State,
784 S0.2d 972, 975 (Miss. Ct. App. 2001). “We have repeatedly held that the accused is entitled to a
lesser offense indruction only where there is an evidentiary basisin the record therefor. Such indructions
should not begranted indiscriminately, nor onthebasisof puregpeculation.” Wilson v. State, 639 So.2d
1326, 1329 (Miss. 1994) (citations omitted).

M18. Jacobsarguestha thetrid court erred inrefusng thejury indruction of thelessar-induded offense
of mandaughter. He damsthat if the jury finds that there was not intent

onthe part of Jacobsto commit robbery because of the duress, therewas not capita murder. Thiswould
reducethecrimeto murder. Jacobsfurther aversthat the evidenceissuch that ajury could find thet Jacobs
shat Mr. Martin because hewasunder theimminent threat of desth himsdlf, therefore, thejury should have
been dlowed to condder mandaughter as alesser included offense

19. This Court finds thet the trid court was correct in denying the mandaughter indruction because
there was no factud bags or evidence to support the ingtruction. Even if Jacobs was found not guilty of
murder, hewould neverthdess bequilty of capita murder becausethevictimwaskilledinthecommisson

of arobbery. Thejury was given indructionsthet duressis a defense to robbery, and the jury found thet



there was no such duress. Therefore, because Jacobswas found guilty of robbery, and the deeth resulted
inthe commisson of therobbery, Jacobsisguilty of capitd murder regard ess of whether alessar-induded
offense indruction is given. Thetrid court did nat et in refusing the jury indruction of the lesser-indluded
offense of mandaughter.

V. Whether the errors committed at trial, if not individually,
cumulatively require reversal.

120.  Jacobs contends that the cumulative errors committed at trid are groundsfor reversd. Baggett
v. State, 793 S0.2d 630, 636 (Miss. 2001) (citing Mitchell v. State, 539 So.2d 1366 (Miss. 1989)).
Thereisnather individud nor cumulaive reversble eror in thiscese

CONCLUSION
721. Forthesereasons, thetrid court did not commit any reversbleeror. Therefore, the judgment of
thetrid court isafirmed.

122. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE
IMPRISONMENT WITHOUT THE POSSIBILITY OF PAROLE, AFFIRMED.

SMITH, CJ., WALLER , PJ., EASLEY AND DICKINSON, JJ., CONCUR.
CARLSON, J., CONCURSINRESULT ONLY. COBB, P.J., CONCURSIN PART AND
DISSENTS IN PART WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.
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