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1. On August 8, 2002, atrid was held in the Circuit Court of Cahoun County. The jury found

Tommy Steen, alk/a Kain Steen, guilty of the sdle of cocaine. Steen was sentenced to aterm of fifteen

yearswith five years suspended and five years on post-rel ease supervision. After thedenid of hispodt-tria

motion, Steen filed the present apped and requests our review of the following issues:



I. WAS THE VERDICT AGAINST THE WEIGHT OF THE EVIDENCE?
I1. DID THE TRIAL COURT ERR IN REFUSING JURY INSTRUCTION D-27?
[11. DID THE TRIAL COURT ERR IN AMENDING THE INDICTMENT?

V. DID THE TRIAL COURT ERR IN FAILING TO INSTRUCT THE JURY ON ALL OF
THE ELEMENTS UPON THE FACE OF THE INDICTMENT?

V. WAS THE APPELLANT DENIED THE RIGHT TO A FAIR TRIAL BECAUSE OF
PROSECUTORIAL MISCONDUCT?

VI. WAS THE APPELLANT DENIED THE RIGHT TO A FAIRAND IMPARTIAL JURY?

VIlI.DOESTHE CUMULATIVE EFFECT OF THESE ERRORSWARRANT REMAND OR
REVERSAL?

STATEMENT OF FACTS

12. OnJduly 21, 1999, Deputies BubbaWillard and Dewayne Winters, of the Calhoun County Sheriff’s
Department, attended apre-buy meeting with aconfidentia informant named Robert Kimble. Thepurpose
of thismeeting wasto plan acontrolled buy. The deputies searched Kimble and the car hewould beusing.

In addition, the deputies equipped Kimble and the car with audio/video equipment. Findly, the deputies
gave Kimble twenty dollars to be used in the transaction.

113. Kimble then proceeded to Steen’s house. The two deputies parked four to five blocks away
closely monitoring the conversationviaaudio between Kimble and the person alleged to have been Steen.

The mgority of the transaction is captured on video. However, the video equipment did not perform
properly, and as a result, there is no identifiable footage of the cocaine and money actudly exchanging
hands. The audio footage reveals that the person dleged to be Steen stated that he would sal Kimble

cocaine despite the fact that the two men had some previous dispute.



14. Steen dlegedly gave Kimble twenty dollars worth of cocaine. Kimble then drove to the location
where he met the two deputies beforehand in order to conduct a post-buy meeting. Deputy Winters
arived first and Kimble gave the cocaine to him. Moments later, Deputy Willard arrived. Kimble was
searched a second time and the audio/video equipment was removed from his body and the car.

5. The grand jury of Calhoun County returned a one count indictment charging Steen with the sdle of
cocaine pursuant to Mississippi Code Annotated Section 41-29-139(a). Steenwaived arraignmentinopen
court and proceeded to trid. Kimble and Deputy Willard tetified on behaf of the State. In addition,
Teresa Hickmon of the Mississppi Crime Lab testified as an expert on behaf of the State. At the close
of the State' s evidence, Steen moved for adirected verdict. Thetria judge denied this motion and Steen
rested without presenting any witnesses. The jury returned averdict of guilty and the Honorable Andrew
K. Howorth sentenced Steen to aterm of fifteen years in the custody of the Mississppi Department of
Corrections with five years suspended and five years on post-release supervision.

T6. Steen filed amoation for judgment notwithstanding the verdict, or in the dternative, amotion for a
new trid. After ahearing, thetrial court denied Steen’ spost-trid motion. Asaresult, Steen’ scounsd filed
atimely notice of apped and brief on hisclient’ sbehdf. Sincethat time, however, Steen hasrequested and

been granted permission to proceed pro se in this matter. Asaresult, Steen hasaso filed apro se brief.

LEGAL ANALYSIS
I. WAS THE VERDICT AGAINST THE WEIGHT OF THE EVIDENCE?
q7. Steen argues that the verdict was againg the overwhelming weight of evidence for three reasons.
Firgt, crucia portions of the video were “blacked-out.” Second, the State failed to establish a chain of

custody with regard to the cocaine. Finaly, the Statefailed to producein evidencethe twenty dollars used



in the transaction. It does not appear that Steen is chdlenging the sufficiency of the evidence despite the
fact that his*pogt-trid motion” contained a motion for judgment notwithstanding the verdict.

118. When one chdlenges the weight of evidence, we must accept astrue the evidence which supports
the verdict and will reverse only when convinced that the circuit court has abused itsdiscretion infailing to
grant anew trid. McDowell v. State, 813 So. 2d 694, 699 (1 20) (Miss. 2002). “A new tria will not be
ordered unlessthe verdict is so contrary to the overwheming weight of evidence that to dlow it to stand
would sanction an unconscionableinjudtice” 1d. In addition, the credibility of awitnessis aquestion for
the jury. Jackson v. State, 614 So. 2d 965, 972 (Miss. 1993).

T9. Steen directs our attentionto deficienciesinthevideotape. Specifically, Steen arguesthat thetape
does not depict the exchange of cocaineand money. We agreewith Steen’ sassertion that thereisno video
footage of the actua transaction of drugs and money. However, thisfact done does not lessen the effect
of Kimblée s testimony explicitly describing theillicit transaction. InWilkesv. State, 811 So. 2d 440, 445
(117) (Miss. Ct. App. 2001), this Court declined to accept a Smilar argument. Asin this case, Wilkes
involved a controlled buy where audio and video equipment were used. Like Steen, Wilkes dso
chdlenged the weight of evidence because the videotape “[did] not show the two exchanging money or
crack cocaine” We hdd that “[w]hile the videotape may not be conclusive proof as to what transaction
took place, it certainly is not contrary to the Stat€'s case, which was corroborated by [the confidential
informant’ g testimony.” 1d. at (119). Wefind no error.

110. Steen dso argues that the State did not establish a proper chain of custody with regard to the
cocaine because Deputy Winter did not testify. Asaresult, Steen arguesthat the evidence should not have

been admitted.



11. Admisson of evidenceiswithin the discretion of the trid judge. Thomas v. State, 828 So. 2d
1270, 1272 (1 7) (Miss. Ct. App. 2001). “Furthermore, matters regarding the chain of custody of
evidence are largely within the discretion of thetrid court, and absent an abuse of discretion, reversa will

not be granted.” 1d. We have “recognized that any indication of tampering or subgtitution of evidenceis
the proper test for assessing the sufficiency of the chain of custody.” 1d. If thereisareasonableinference
of tampering or subgtitution, then the proof is insufficient to support a finding that the matter in question is
what it purportsto be. Butler v. State, 592 So. 2d 983, 985 (Miss. 1991). However, the court has never
required a production of every person who handled the object or an accounting of every moment in order
to establish proper chain of custody. 1d.

12. Steen argues that there is a reasonable inference of tampering because there was a discrepancy
during cross-examination regarding the date written on the evidence bag. Steen further argues that a
reasonable inference of tampering existed because there was “ bad-blood” between Kimble and himsdif.

We disagree.

113. Kimble testified that he gave the cocaine to Deputy Winters at the post-buy location. Deputy
Willard testified that Deputy Wintersgaveit to him. Deputy Willard also testified that he seded the cocaine
in an evidence bag and transported it to the safe at the Calhoun County Sheriff’ s Department until it was
sent to the crime lab. Hickmon testified that she received the evidence bag at the crime lab and the sedl

was unbroken.

14. Deputy Winter’s absence aone does not produce a reasonable inference of tampering. In fact,

there was no testimony by any of the State’ switnesses that would produce such aresult. In addition, any
accusation of “bad-blood” between Steen and Kimble would have no bearing on whether Deputy Winter

should have testified. We find no error.



115. Hndly, Steen directs us to the State’ s failure to produce into evidence the twenty dollars used in
the transaction. The recovery of the currency often proves very hepful to the State’'s case in Smilar
circumstances. In fact, Deputy Willard testified that he made a habit of photocopying the currency used
in controlled buys in hopes of matching the serid numbers after an arrest. However, in the ingtant case,
Steen was not arrested until severd days after the transaction because he was but one target in a larger
undercover operation usng the same confidentid informant. As aresult, we find no error in the State's
falureto produceit.
116. We find no merit to thisissue. Allowing the verdict of guilty to stand would not sanction an
unconscionable injugtice. Accordingly, we hold that the verdict isnot contrary to the overwheming weight
of evidence.

[1. DID THE TRIAL COURT ERR IN REFUSING JURY INSTRUCTION D-2?
17. Steenoffered indruction D-2, acautionary ingtruction, regarding Kimble stestimony but thetrid
judge refused it. However, Steen hasfailed toincludejury ingtruction D-2 intherecord. Infact, therecord
does not contain asingle jury ingruction offered by Steen. The gppellant has the duty to provide us with
aproper record for appeal. Smithv. State, 572 So. 2d 847, 849 (Miss. 1990). Thisisno mereformality
because the trid court’s ruling is presumed to be correct and the appellant has the burden of proving
reversible error. 1d. In other words, if the gppellant gives us nothing to review, we must presume that the
trid court was correct in refusing the ingruction.
118. Inhishbrief, Steen even states that he is avare of the fact that jury ingruction D-2 is not included
intherecord. Steen asks usto review thetria transcript in order to obtain the substance of the proposed
indruction. This, however, smply will not do. Whilethetrid transcript informs us of the reasonswhy the

trid judge refusad the ingtruction, we have no proof of what the indtruction actually stated. This error on



Steen’s part isaso no mere formality because our sandard of review requires usto read the ingtructions
together asawhole, with no oneinstruction to be read alone or taken out of context. Howell v. State, 860
So. 2d 704, 761 (1 203) (Miss. 2003). “A defendant is entitled to have jury ingtructions given which
present histheory of thecase.” 1d. “However, thetrid judge may dso properly refuse the indructions if
he finds them to incorrectly state the law or to repeat atheory fairly covered in another ingtruction or to be
without proper foundation in the evidence of the case.” |d.
119.  Wewould dso declineto grant relief onthisissue because Steen hasfailed to provide any authority
to support the argument that a confidentia informant’s testimony by itself mandates a cautionary jury
ingtruction. Steen directs our attention to Edwardsv. State, 630 So. 2d 343, 344 (Miss. 1994), but we
find that case distinguishable from the case sub judice. In Edwards, the court held that a cautionary
instruction was mandatory because the State' s case was based solely on an accomplice' s testimony and
corroborated only by the confidentid informant. 1d. In the ingtant case, we have no accomplice or co-
defendant and the State’ s evidence consisted of more than the confidentia informant’ stestimony. Wefind
no merit to thisissue.

[1I. DID THE TRIAL COURT ERR IN AMENDING THE INDICTMENT?
920. Ontheday of tria, an order was entered amending the indictment to reflect the correct date of the
offense. Steen arguesthat hiscondtitutiond rightswereviolated whenthetria court amended hisindictment
without the concurrence of the grand jury.
921. The issue of whether an indictment is fatdly defective is an issue of law and enjoys areatively
broad standard of review by this Court. Petersonv. State, 671 So. 2d 647, 652 (Miss. 1996). A tria

court has no authority to grant substantive amendmentstoindictments. Conley v. State, 790 So. 2d 773,



781 (1 16) (Miss. 2001). “However, unless time is an essentia factor in the crime, an amendment to
change the date on which the offense occurred is one of form only.” 1d.
722. InGriffin v. State, 540 So. 2d 17, 21 (Miss.1989), the Mississippi Supreme Court Stated:
The test of whether an accused is prgjudiced by the amendment of an indictment or
information has been said to be whether or not a defense under the indictment or
information asit origindly stood would be equaly avalable after the amendment is made
and whether or not any evidence [the] accused might have would be equaly applicableto
the indictment or information in the one form as in the other; if the answer is in the
affirmative, the amendment is one of form and not of substance,
723. Steen did not present any defense at trial that would be affected by a change of date. Steen
presented no witnesses on his behdf. In fact, both parties seem to be in agreement thet the transaction
took place on the day reflected in the amended indictment. Wefind that the amendment to the indictment
was merely achange asto form and did not in any way prejudice Steen. Asaresult, thetria court did not

er in dlowing the State to amend the date of the indictment.

V. DID THE TRIAL COURT ERR IN FAILING TO INSTRUCT THE JURY ON ALL OF
THE ELEMENTS UPON THE FACE OF THE INDICTMENT?

124.  The indictment under which Steen was charged stated that he “unlawfully, willfully, felonioudly,
knowingly and intentionaly” sold a controlled substance. Steen argues that the jury was not informed
properly of these ements because the Stat€'s jury ingruction S-1 omits the words “willfully” and
“knowingly.”

125.  We seeno error for two reasons. First, the record reveals that no objection was made on these
groundsat trid. The*[f]alureto offer atimely objection to anindruction at trid conditutesawaiver of the
issue on appedl.” Roberson v. Sate, 838 So. 2d 298, 305 (1 27) (Miss. Ct. App. 2002). Second, the
gtatute under which Steenwas convicted only requires a person to ether “knowingly or intentionaly” sl

acontrolled substance. Miss. Code Ann. 8 41-29-139(a) (Rev. 2001). We find no merit to thisissue.



V. WAS THE APPELLANT DENIED THE RIGHT TO A FAIR TRIAL BECAUSE OF
PROSECUTORIAL MISCONDUCT?

726. Steenarguesthat the prosecutor made improper commentsto thejury. During the State’s closing
argument, the didtrict attorney stated, “[T]hisguy isagambler. He' sagambler by sdlling dope. Heknows
the running odds of getting popped. He'sagambler heretoday. He's gambling that one of you is going
to fed sympathetic toward him or some other reason and hang up thejury.” Steen’s counsdl objected to
these statements but the trid judge refused to sustain the objection noting that it was closng argument.
727. The trid judge is in the best position to determine if an aleged objectionable remark has a
prgjudicid effect. Roundtreev. State, 568 So. 2d 1173, 1177 (Miss. 1990). The standard of review that
we, asan gppellate court, must apply to lawyer misconduct during opening satementsor closing arguments
is whether the natural and probable effect of the improper argument isto create unjust prejudice againgt
the accused s0 asto result in adecision influenced by the prgjudice so created. Saughter v. Sate, 815
So. 2d 1122, 1130 (1 45) (Miss. 2002). Our supreme court has held that attorneys are dlowed wide
latitude in dosing arguments. Holly v. State, 716 So. 2d 979, 988 (1 33) (1998). In addition, “[any
dleged improper comment must be viewed in the context, taking the circumstances of the case into
consderaion.” Ahmad v. Sate, 603 So. 2d 843, 846 (Miss. 1992).

728. Steenrasadthisissueinhispro se brief but he doesnot statein what way hewas prejudiced. We
aso note that the tria court ingtructed the jury not to be influenced by sympathy or preudice and that no
remarks made by counsdl wereto be consdered asevidence. Thefact that thedigtrict attorney essentialy
told the jury to not fed sympathy for Steen because he placed himsdlf in that Stuation does not riseto the
level of unjust prgudicein thiscase. Asaresult, we find no merit to thisissue.

VI. WASTHE APPELLANT DENIED THE RIGHT TO A FAIRAND IMPARTIAL JURY?



129. Steenarguesthat hisjury did not reflect afair racid cross-section of the community, and asaresult,
denied him his congtitutiona right to trid by an impartid jury. The dements necessary to establish aprima
fadie violation of the fair cross-section requirement for an impartia jury are (1) the group aleged to be
excludedisa"diginctive' group inthe community; (2) the representation of thisgroup in veniresfromwhich
juries are selected is not fair and reasonable in relation to the number of such persons in the community;
and (3) this under representation is due to systematic exclusion of the group in the jury selection process.
Lanier v. State, 533 So. 2d 473, 477 (Miss. 1988).

130.  We agree with the State that no attempt was made to establish a prima facie violation because
Steen hasfailed to address any of the above sated dementsin hisbriefs. Asaresult, wefind thisissueto
be without merit.

VIlI.DOESTHE CUMULATIVE EFFECT OF THESE ERRORSWARRANT REMAND OR
REVERSAL?

131. Since we find no error in any of Steen’s preceding issues, we find his find issue regarding the
cumulative effect of the aleged errors to be moot.

132. THE JUDGMENT OF THE CIRCUIT COURT OF CALHOUN COUNTY OF
CONVICTION OF SALEOFA CONTROLLED SUBSTANCEAND SENTENCEOFFIFTEEN
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
WITH FIVE YEARSSUSPENDED AND FIVE YEARSON POST-RELEASE SUPERVISION
AND A FINE OF $15001 SAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
CALHOUN COUNTY.

KING, CJ., BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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