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11. Kevin Wedey was convicted in Hinds County Circuit Court for shoplifting. Wedey was sentenced

to aterm of three years. Wedey gpped s the convictionand sentence contending that thetria court erred

in denying his motion to dismiss for fallure to have a speedy trid.

|. WASTHE APPELLANT DENIED HISRIGHT TO A SPEEDY TRIAL?

STATEMENT OF FACTS



12. Wedey went to a Jackson-area McRae's department store located in the Metrocenter mall.
Wedley approached the north level of the store and began to peer through the doors. Employees from
McRae s |oss prevention department observed Wedey’s behavior through their security camera system
and decided to pursue the matter. There were three lass prevention employees working at the time and
one operated the security camera system while the other two went onto the sales floor.

113. Wedey findly entered the store and waked into the men’s big and tal department. Wedey
gpproached the Duck Head display and began placing shirtsinto atrash bag. He then hid the trash bag
under afixture and exited the store. About ten minutes later, Wed ey returned through the north entrance,
grabbed the bag, and ran for the exit. The two loss prevention employees who were on the sales floor at
the time pursued Wedey outside the store. All of this was captured on video.

14. While in the parking lot, one of the loss prevention employees gpproached Wed ey and identified
himsdf. Wedey made eye contact with the employee, dropped the trash bag, and began to run. Thetwo
employees eventudly caught Wedey and he was escorted into McRag s loss prevention office. Shortly
thereafter, Wedey was arrested.

5. Since Wedey's apped dedls solely with a speedy trid claim, the more pertinent facts revolve

around the procedura posture of the case and are asfollows:

Date Event

10-04-00 Wedey arested

12-13-00 Wedey indicted

03-7?-01 Post-indictment warrant issued
05-14-01 Wedey waved arragnment
06-19-01 Defense requested continuance



09-06-01 Post-indictment warrant issued

10-19-01 Wedey arested
02-07-02 Defense requested continuance
02-28-02 Defense requested continuance
06-19-02 Defense requested continuance
08-29-02 Case taken off of the plea docket and placed on the trial docket
10-30-02 Wedey filed motion to dismiss for lack of speedy trid
10-31-02 Motion to dismiss denied
11-05-02 Trid
LEGAL ANALYSIS

|. WAS THE APPELLANT DENIED HISRIGHT TO A SPEEDY TRIAL?
T6. A defendant inacrimina case hasaright to apeedy trid guaranteed by the Sixth and Fourteenth
Amendmentsto the United States Constitution and by Article 3, Section 26 of the Mississippi Congtitution.
Sharp v. State, 786 So. 2d 372, 377 (1 4) (Miss. 2001). In addition, Mississippi Code Annotated
Section 99-17-1 creates a Satutory right to aspeedy trid. 1d. Asaresult, it isgppropriate that theissue
be examined from both legd standpoints. 1d. Dueto the factua specifics of each action, aleged speedy
trid violaions are examined on a case-by-case basis. McGhee v. State, 657 So. 2d 799, 802 (Miss.
1995). Findly, compliance with the statutory rule does not necessarily mean that the congtitutiona
requirement has been met. Floresv. Sate, 574 So. 2d 1314, 1321 (Miss. 1990).

THE STATUTORY RIGHT
q7. The 270-day rule analysisisvery fact specific and hinges upon which sde (prosecution or defense)

caused the delays. Sharp, 786 So. 2d at 377 (115). Section 99-17-1 statesthat “[u]nlessgood cause be



shown, and a continuance duly granted by the court, al offenses for which indictments are presented to
the court shall betried no later than two hundred seventy (270) days after the accused hasbeen arraigned.”
Miss. Code Ann. § 99-17-1 (Rev. 2000).

118. Thefirg step isto cdculate the total number of days between arraignment and the actud trid. In
doing so, “[t]he date of arraignment is not counted but the date of trid isand weekends are counted unless
the 270th day is a Sunday.” Johnson v. State, 756 So. 2d 4, 11 (1 21) (Miss. Ct. App. 1999).
According to thisrule, Wedey wastried 540 days after hisarraignment. This gppearsto be an exorbitant
delay for someone to be brought to trid. However, the second step in the 270-day rule analysis is to
congder each delay separately because only those delays attributable to the State count toward the 270
days. Bainesv. State, 604 So. 2d 258, 264 (Miss. 1992).

19. Thefirg block of time to be considered is from arraignment (05-14-01) to the first continuance
(06-19-01). Thisisaperiod of 36 daysand the prosecutor acknowledged that thistime counts against the
State.

110. The next block of time to be consdered is from the first continuance (06-19-01) to the issuance
of Wedey's second post-indictment warrant (09-06-01). Thisisa period of 79 days and does not count
agang the State because the continuance was sought by Wed ey’ scounsel. * Assuch, continuances sought
by the defense are charged againgt them.” Sharp, 786 So. 2d at 378 (11 7) (citing Herring v. Sate, 691
So. 2d 948, 953 (Miss. 1997)).

11. Thenext block of timeto be consdered isfrom theissuance of the second post-indictment warrant
(09-06-01) to Wedey's actua arrest (10-19-01). Thisis a period of 43 days that did not count against

the Stete.



12. Thenext block of time to be considered is from the date of Wedey's arrest (10-19-01) to the
second continuance (02-07-02). This period amounted to 111 days and the prosecutor acknowledged
that this time counted againg the State.

113.  The second continuance ran from February 7, 2002, until February 28, 2002. Thisisaperiod of
21 daysthat is not attributable to the State. See Sharp, 786 So. 2d at 378 (1 7).

14. There was athird continuance granted on February 28, 2002, that ran until June 19, 2002. This
continuance, like dl of the others, was requested by Wedey’s counsd. Asaresult, thistime congasting of
111 days cannot be charged against the State. 1d.

115. A fourth continuance was granted on June 19, 2002, that ran until August 29, 2002. During this
time period, the case a bar was set onthe pleadocket. Wedey arguesthat thistime period isattributable
to the State because of an dleged falureto provide his newly gppointed counsd with discovery. The State
responded to this claim by arguing that it had provided discovery to the public defender’ soffice in January
23, 2001. However, the record reveals that Wedey requested and obtained a change of counsel
goproximately eeven months later on May 9, 2002.

116. “[A] ddlay caused by the withdrawal of the defendant’ s attorney which entails alowing the new
attorney areasonabletimeto becomefamiliar with the case and preparefor trid cannot bewelghed against
the State because it is beyond the State€' s control.” Sharp, 786 So. 2d at 378 (19). Moreover, Wesley
did not demand trid during this period and did not indicate that he had changed his mind about pleading
quilty. August 29, 2002 was the first time ether the State or the trid court had any notice that Wedey
intended to proceed to trid. Time associated with an earnest attempt at plea negotiations will dso not be
weighed againg the State. Sharp, 786 So. 2d at 378 (118). Asaresult, thistime period condsting of 71

days cannot be charged againgt the State.



17. Thefind block of time that must be consdered isfrom the date the case at bar was placed on the
trid docket (08-29-02) until the date of trid (11-05-02). The State contendsthat thisdelay may very well
be attributable to them despite thefact that it had no noticein writing or in therecord of Wedey' sintentions
until he filed his motion to dismiss on October 30, 2002. Whether this delay is charged againgt the State
matters little snce the prosecution is within the 270-day rule with or without this 68-day period.
118. Three hundred and twenty-five days are attributable to Wedey’s continuances, changing of
attorneys, and refusals to gppear in court. This leaves the State responsible for only 215 days even if we
assumeit isregpongble for the finad delay. Asaresult, we hold that Wedey's statutory right to a speedy
trid has not been violated.

THE CONSTITUTIONAL RIGHT
119. Compliance with the 270-day rule is suggestive of whether the congtitutiona speedy trid right has
been violated but it is not dispogtive. Flores, 574 So. 2d at 1321. The constitutiona right to a speedy
trid attaches a the time of arrest rather than arraignment. Humphrey v. State, 759 So. 2d 368, 375 (
13) (Miss. 2000). The condtitutiona right isaweighing test based upon the Bar ker factorswhich*are(1)
the length of delay, (2) the reasons for the delay, (3) assertion of the right to a speedy trid, and (4)
prgudicetothedefense.” Herringv. State, 691 So. 2d 948, 953 (Miss. 1997) (citing Barker v. Wingo,
407 U.S. 514, 529 (1972)). Findly, adday in excess of eight months between arrest and trid establishes
“presumptive pregudice’ sufficient to trigger an andysis under Barker. Skaggsv. State, 676 So. 2d 897,
900 (Miss. 1996).
920. Inthe case sub judice, there were 762 days from the date of Wedey’s arrest until the date of his
trid. Thislength of time certainly exceedseight months. Asaresult, Wedey’ scase must be andyzed under

the Barker four-factor test.



1. Length of Delay
921. Asprevioudy stated, the consderable dday of 762 days“isastrong indication that there may have
been aviolation of [Wedey's| condtitutiond right to a speedy trid.” Sharp, 786 So. 2d at (11 16). This
factor weighsin Wedey' sfavor.

2. Reasons for delay
922. Thisfactor was andyzed under the discussion of Wedey's statutory right to a Speedy trid. The
mgority of the delay was attributable to Wedey’s refusal to appear in court on two separate occasions,
Wedey’ sdecision to change counsel, and defense counsals' four requested continuances. When most of
the ddlay in a case is atributable to the many continuances and changing of attorneys by the defense, this
factor will weigh againg the defense in the baancing test. Sharp, 786 So. 2d at (1 17).

3. Assertion of right
923. Itisnot clear whether Wedey ever demanded atrial. On August 29, 2002, Wedley's case was
removed from the plea docket and placed on the trid docket. This was the first time either the State or
the trid court had notice that Wedey intended on pleading not guilty. Sixty two days later, Wedey filed
amotion to dismiss for lack of apeedy trid. A hearing on that motion was held the very next day and the
trid court denied the requested relief. Five days later, Wed ey proceeded to trid.
724. Evenif we assumethat the remova of Wedey's case from the plea docket congtituted a demand
for trid, this act did not occur until very latein theprocess. In other words, the delay between the demand
for atrid and the trid totaled 68 days. In addition, we note the fact that Wed ey refused to gppear in court
and evaded arrest on two separate occasions. These actionsdemonstrateto usthat Wedley had nointerest
in demanding atrid. Asaresult, thisfactor does not weigh in Wedey' sfavor.

4. Prejudicial effect of the delay



125. “The posshbility of impairment of the defense is the most serious consderation in determining
whether the defendant has suffered prgudices as aresult of delay.” Elder, 750 So. 2d 540, 545 (1 20)
(Miss. Ct. App. 1999). “Generdly, proof of preudice entailstheloss of evidence, death of witnesses, or
saenessof aninvedigation.” Sharp, 786 So. 2d at (119). Intheinstant case, thesethingsdid not change.
Inother words, thetria unfolded the sameasif it had been hedld much earlier. 1d. A videotape of the entire
incident was viewed by the jury and Wedey presented no defense. Asaresult, no rea impairment can be
clamed.

126. Wedey arguesthat the delay has caused him undue emationa and mentd anguish as well asthe
loss of persond freedom and property. However, mere claims of anxiety and the like are afforded little
weight under the anadlyss of thisfactor. Gholston v. State, 843 So. 2d 62, 65 (1 14) (Miss. Ct. App.
2002). Inaddition, “incarceration doneis not enough to warrant reversal.” McGee v. State, 608 So. 2d
1129, 1130 (Miss. 1992).

927. Weholdthat Wedey’ scongtitutional right to aspeedy trid hasnot beenviolated. Therewassome
delay inthis case, but the mgority of the delay was attributable to either Wedey’ sor hisattorney’ sactions.
It is arguable whether there was ever a demand for trid and Wedey himsdf acted in such away asto
frustrate that very purpose. Moreover, there was no preudice. Wedey should not be dlowed to delay

matters and then claim that those delays prejudiced him, violating his condtitutiond right to a speedy tridl.

128. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF SHOPLIFTING AND SENTENCEOFTHREE YEARSINTHE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO HINDS COUNTY.

KING, CJ., BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING,
CHANDLER AND GRIFFIS, JJ., CONCUR.






