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CHANDLER, J., FOR THE COURT:

1. Eric McDondd was convicted of armed robbery and sentenced to thirty years in the custody of
the Mississppi Department of Corrections. Fedling aggrieved, McDonad appedl s citing numerous errors.
We identify the following issuesin his goped, dthough sated differently than stated in his brief.

l. WHETHER THE TRIAL JUDGE MADE IMPROPER COMMENTS DURING TRIAL.

1. WHETHER THE TRIAL COURT COMMITTED ERROR WHEN IT DENIED THE
DEFENDANT’'SMOTION FOR A MISTRIAL.



VI.

VII.

VIII.

12.

13.

WHETHER THE TRIAL COURT ERRED IN ADMITTING CERTAIN ITEMS INTO
EVIDENCE.

WHETHER THE TRIAL COURT ERRED IN FAILING TO ASK THEJURY |IFANYONE
HAD DISCUSSED THE CASE AT THE BEGINNING OF THE SECOND DAY OF TRIAL.
WHETHER THE TRIAL COURT ERRED IN REQUIRING THE JURY TO CONTINUETO

DELIBERATE.

WHETHER THE TRIAL COURT ERRED WHEN IT DENIED THE DEFENDANT'S
MOTION FOR A DIRECTED VERDICT.

WHETHER THE TRIAL COURT PROPERLY INSTRUCTED THE JURY WITH REGARD
TO THEELEMENTSCONTAINED IN MCDONALD’'SINDICTMENT AND WHETHER
THE JURY WAS PROPERLY INSTRUCTED CONCERNING ACCOMPLICE
TESTIMONY.

WHETHER THE STATE PROVIDED SUFFICIENT EVIDENCE TO PROVE THEARMED
ROBBERY WAS COMMITTED WITH VIOLENCE.

WHETHER THE JURY VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF
THE EVIDENCE AND WHETHER THE TRIAL COURT ERRED IN OVERRULING THE
DEFENDANT'SMOTION FOR A NEW TRIAL.

WHETHERTHEDEFENDANT RECEIVED INEFFECTIVEASSISTANCE OF COUNSEL.

Finding no merit, we affirm the ruling of the tria court.
FACTS

On March 23, 2002, Eric McDonald and Donnie Lard drove to a Texaco store in Scooba,

Missssppi. McDondd entered the store and found three employeesat work. After purchasing somegum,

McDondd returned to the car and waited for the customersto leavethe store. McDonad then re-entered

the store with a sawed-off shotgun and demanded dl of the money in the cash register.  The cashier,

Megan Grace, complied with McDondd's command and gave him the money.



14. Jennie Huett arrived at the Texaco store as McDonald was exiting the store. Huett identified the
suspect as being an African American mae. She described the getaway car as being a late 1980 mode
Buick that wasred or burgundy in color. At thetime of the crime, Lard owned aburgundy colored 1990
Buick LeSabre.

5. Officer William Powdl of the Scooba Police Department retrieved a survelllance video of the
robbery and took a statement from each clerk. The store clerks identified the robber as an African
Americanmalewearing ablack shirt withared logo onit. Theclerks stated the suspect was gpproximeatey
five feet nineinches tdl and weighed one hundred sixty pounds.

T6. Following the crime, Lard was arrested on a separate charge. Whilein custody, Lard confessed
to driving the getaway car inthe Texaco storerobbery. Lard dsoimplicated McDonad asan accomplice
in the robbery.

17. Faye Powdll, Police Chief of the Scooba Police Department, went to the house of McDonad's
grandmother to search for evidence that might link McDondd to the crime. Chief Powdll, after recaiving
permission to search the house, discovered a shirt that was identicd to the one worn by the person seen
in the survelllance video committing the robbery. McDonad's mother also provided the police with a
picture of her son. This picture depicted McDondd wearing the same shirt that the robber was wearing
in the survelllance video.

T18. McDonad surrendered to the police after learning that a warrant was issued for his arrest. The
police noticed that McDonald was wearing shoes that matched the ones worn by the robber in the
survelllance video. The police seized the shoes and placed McDonald under arrest.

T9. The gtore clerkswere shown alineup of possible suspects. Each clerk identified McDondd asthe

person who robbed the store. McDonad wrote aletter to Lard while in custody awaiting trid and urged



Lard to refuse to give a statement to the police. Lard replied by asking McDonad to confessto the crime
because the police had arrested Richard Naylor believing that he was the robber. Naylor and McDonald
have very smilar facia features. Naylor wasnever charged with the Texaco robbery and was subsequently
released.
110. McDonad'strid began on October 29, 2002. Each storeclerk testified and identified McDonald
as the person who robbed the store. The survelllance tape was placed into evidence aswere McDonald' s
shirt and shoes which were compared to the items worn by the robber in the video. Lard testified that
McDonald committed the robbery.
11.  Thejury found McDonad guilty of armed robbery on October 30, 2002. McDonad' smotion for
anew trid and his motion for judgment notwithstanding the verdict were denied.

LAW AND ANALYSIS
l. WHETHER THE TRIAL JUDGE MADE IMPROPER COMMENTS DURING TRIAL.
12. McDondd dlegesthetrid judge made the following improper commentsin front of thejury which
were prgjudicid to McDonad.
A. Admonishing the jury to refrain from discussng the facts of the case.
113. McDondd arguesthetrid judge erred in telling the jury not to discuss the facts of the case after
vorr dire. McDonald asserts that by describing evidence presented in voir dire as facts, the court
communicated to the jury that the judge knew and had aready decided what the facts were.
14. The standard of review in examining the conduct of voir direisabuse of discretion. Berry v. State,
575 So.2d 1, 9 (Miss. 1990) (citing Billiot v. State, 454 So.2d 445, 457 (Miss. 1984)). Abuse of

discretion will only be found where a defendant shows clear prgudice resulting from undue lack of



condraint on the prosecution or undue congraint of the defense. Davis v. State, 684 So.2d 643, 652
(Miss. 1996).

115. There was no contemporaneous objection made to the judge's statement to the jury. Falure to
object to the argument at trid is fatd to McDondd' s attempt to apped thisissue. Mack v. State, 650
So0.2d 1289, 1320 (Miss. 1994). Notwithstanding the procedura bar, McDondd fails to meet the
necessary burden of proof to makehisclam. “[T]hereisapresumption that the judgment of thetrid court
is correct, and the burden is on the appellant to demondtrate this reversble error to this court.” Branch
v. Sate, 347 So.2d 957, 958 (Miss. 1977).

116. Thetrid judge was wdl within his discretion in teling the jury not to discuss the facts of the case
after vair dire. Infact, thisingruction properly insured the sanctity of thejury process. This prevented the
prospective jurors from discussing the case among themsealves prior to the time for their deliberation.

B. Commenting on the letter exchanged between Lard and McDonald.

17. McDondd argues the trid judge erred when he described the letter McDondd sent to Lard asa
datement againg interest. By describing the letter to the jury as a Satement againg interest, McDondd
arguesthetrid judge imposed his own interpretation of the letter between McDonald and Lard, thereby
thwarting McDondd' s attempt to explain the true meaning of the letter.

118. At trid, the State questioned Lard concerning a handwritten letter that he and McDonad had
exchanged injal. McDonad objected to the letter as hearsay. The trid judge ruled that the letter was
a satement againgt interest and was admissible as an exception to the hearsay rule. M.R.E. 801(d)(2).
“Trid judges may explain ther rulings on evidentiary objections aslong as they do not comment upon the
evidencein aprgudicid manner.” WelIsv. State, 698 So.2d 497, 510 (Miss. 1997). The comment did

not prejudice McDonad' s defense.



C. Lard squilty plea
119. McDondd argues that the trid judge made improper comments concerning Lard’'s guilty plea
McDonald's counsdl questioned whether Lard's guilty plea would be withdrawn if he failed to name
McDondd as the robber. Thetrid judge noted on the record severd times that Lard had dready been
adjudicated guilty. McDondd assertsthe Satementswarrant reversd for the samereason that telling ajury
a co-defendant was previoudy convicted by ajury isreversible error.
920. TheMissssppi Supreme Court hasheldthat it isimproper to introduce an accomplice'sconviction
of the same crime for which the defendant is being tried. See, e.g., Johns v. State, 592 So.2d 86, 89
(Miss. 1991); Henderson v. State, 403 So.2d 139, 141 (Miss. 1981). These cases stood for the
proposition that:

where two or more persons are jointly indicted for the same offense but are separately

tried, ajudgment of conviction againgt one of them is not competent evidence on thetria

of the other because such pleaof guilty or convictionisno evidence of the guilt of the party

being tried.
Johnsv. State, 592 So0.2d 86, 90 (Miss. 1991) (quoting Buckley v. Sate, 223 So.2d 524, 528 (Miss.
1969)).
721. However, thecourtin White v. Sate, 616 So.2d 304, 308 (Miss. 1993) held that dthough it was
error to admit evidence of aguilty pleaof an aleged co-conspirator, it was not reversible error. The court,
in White, digtinguished Johns because a plea of guilty is not synonymous with a conviction by a separate
tribund, holding that:

[W]e are dedling with apleaof guilty in the indtant case; that is, aprior admission of guiilt,

which is conggent with the tesimony at trid. Thisisaggnificant distinction because prior

satements have evidentiary vaue different from prior findings of other tribunds.

Moreover, whether an error in admitting this evidence is sufficiently prgudicia to warrant
revers may be resolved differently where the offending evidence is no more than a



repetition of what is said by the witness before ajury and subject to cross examination, as
opposed to evidence of the collective judgment of another jury . . . .

White, 616 So0.2d at 307. See also Henderson v. Sate, 732 So.2d 211, 215 (Miss. 1999).
722. On cross-examination Lard was questioned extensively about the nature of any sentencing
arrangement he was receiving from the State. Even without Lard’s testimony about any previous guilty
plea, he made a detailed, in-court confession of his guilt. When Lard testified that he had previoudy
pleaded guilty to the armed robbery with which McDonad was charged, he added nothing to hisotherwise
competent testimony. Under these circumstances, the judge’ s comments concerning adjudication cannot
be deemed error sufficient to warrant reversa.
D. Authenticating the videotape.
723. McDondd aleges the trid judge erred in dlowing the store clerks to jointly authenticate the
aurveillance videotape before testifying. McDondd arguesthe actions of thejudgerevealed to thejury that
the judge was partisan against McDonad at trid.
724. Missssppi Rules of Evidence 901 requires that a document must be authenticated prior to its
admission into evidence. In Johnston v. Sate, 567 So.2d 237, 238 (Miss. 1990), our supreme court
Sated:

The rdevancy and admissibility of evidence are largely within the discretion of the trid

court and reversal may be had only where that discretion has been abused. Hentzv. State,

542 So0.2d 914, 917 (Miss. 1989). The discretion of the trid court must be exercised

within the boundaries of the Mississppi Rules of Evidence. Under M.RE. 901,

authentication and identification are conditions precedent to admissibility. Generaly these

serve amply to establish that a matter iswhat it is clamed to be.
925. Inour review of the record, we note that the trid court, for the purpose of efficiency and trid

management, alowed the three witnesses to jointly authenticate a survelllance video. The jury was not

present in the courtroom during this procedure. Wedo not interpret thejudge'saction asan act of partiaity



or a ddiberate attempt to coach the witnesses or improperly refresh the witnesses memory before they
wereto testify. All three witnesses were present when the robbery was committed and had individualy
identified McDondd as the culprit in a photographic lineup. The record does not reflect that McDonald
objected to the authentication procedure; therefore, he is proceduraly barred from raisng this issue on
appeal. Mack, 650 So.2d at 1320. This assgnment of error iswithout merit.

E Trid judge' s comment to rephrase a question.

926. McDondd aso argues the trid judge erred when he asked the State to rephrase a question
presented to Lard. McDondd made no objection at trid so he is procedurdly barred from raisng the
issue. Mack, 650 So.2d at 1320. Asidefrom the procedura bar, we find that the statements by the trial
judge were within his discretion and a proper method of managing thetrid. Theissueregarding comments
by thetrid judge is without merit.

1. WHETHER THE TRIAL COURT COMMITTED ERROR WHEN IT DENIED THE
DEFENDANT’'SMOTION FOR A MISTRIAL.

727. McDondd argues a midrial was warranted after juror forty-four reveded in voir dire that
McDonad wasincarcerated in the Lauderdale County Jail. McDonad assertsthetria judge should have
questioned the panel as to whether they could disregard the juror’s remark and decide the case on the
evidence.
728. The standard of review for atria court's decision regarding whether to grant amigtrid is abuse of
discretion. Caston v. Sate, 823 So0.2d 473, 492 (Miss. 2002). The Uniform Circuit and County Court
Rule 3.12 concerning migtrids states:

Upon motion of any party, the court may declare amidtrid if thereoccursduring thetrid,

ether indde or outsde the courtroom, misconduct by the party, the party's attorneys, or

someone acting a the behest of the party or the party's attorney, resulting in substantia and
irreparable prejudice to the movant's case.



Upon motion of aparty or its own motion, the court may declare amidrid if:

1. Thetrid cannot proceed in conformity with law; or

2. It appears there is no reasonable probability of the jury's agreement
929. Inthe case sub judice, the trid judge found no preudice because it would be obvious to any
potentia juror that McDonald had been arrested. It would also be reasonable for a juror to assume

McDonad would have beenincarcerated in ajal at somepoint. Thisassgnment of error iswithout merit.

1. WHETHERTHE TRIAL COURT ERRED IN ADMITTING CERTAIN ITEMSINTO
EVIDENCE.

130. McDondd dleges three assgnments of error by the trid judge in admitting items into evidence.
The trid court's admission of evidence will not be disturbed absent an abuse of discretion. Rambus v.
State, 804 So0.2d 1052, 1059 (1 20) (Miss. Ct. App. 2001).

131. McDondd argues the trid judge erred in admitting Chief Powell’s testimony concerning the
ownership of a shirt found at the house of McDondd's grandmother. He aleges Chief Powell lacked
persona knowledge and is merdly speculating as to the ownership of the shirt.

132. McDondd dso alegesit was error to admit a photograph that showed McDonad wearing ashirt
like the one the robber wore on the survellance video.

133.  The record does not reflect that McDonald objected to the testimony of Chief Powell or the
admission of the photograph. McDondd failed to raise the issue in the trid court; therefore, he is
proceduraly barred from raising these issues on apped. Mack, 650 So.2d at 1320.

134. McDondd dso arguesthetrid judge erred in admitting aletter that he exchanged with Lard. The

trid judge ruled the note was a Satement againgt interest. McDonad argues the letter bolstered Lard's



tesimory. As previoudy discussed, the letter was admissble and the trid judge did not abuse his

discretion. Thisassgnment of error is without merit.

V. WHETHER THE TRIAL COURT ERRED IN FAILING TOASK THE JURY IFANYONE
HAD DISCUSSED THE CASE AT THE BEGINNING OF THE SECOND DAY OF TRIAL.

135. McDondd arguesthetrid judge erred when hefailed to inquire on the second day of trid whether

any juror had discussed the case or seen accountsin the media.

136. Thetrid judge admonished the jury not to discuss the case with anyone following the conclusion

of the first day of trid. The trid judge dso told the jury not to read newspapers or ook a any media

broadcasts related to the trid. But there is no evidence in the record to indicate the judge asked the jury

whether anyone had violated his ingtructions.

137.  Thejury is presumed to follow the judge' s admonitions. Walker v. State, 671 So.2d 581, 618

(Miss. 1995). There is nothing to indicate the jury did not comply with the judge s admonitions in this

case.

138.  McDondd has done nothing to overcome the presumption that the jury did as indructed. This

assgnment of error is without merit.

V. WHETHER THE TRIAL COURT ERRED IN REQUIRING THE JURY TO CONTINUETO
DELIBERATE.

139. McDondd arguesthetrid court erred when it required the jury to keep ddiberating without giving
aSharpliningructionto thejury. When thejury returned from ddliberating, the verdict had been reached
but was not in proper form. The judge told the jury to return to the jury room and amend the verdict so

it would comply with the jury indructions.

10



140.  Approximatey sx minutes later, the jury returned and presented the judge with averdict. While
the judge was polling the jury, one juror indicated it was not his verdict and the judge instructed the jury
to return to thejury room to continue the ddiberations.  After deliberating thirty minutes, the jury returned
aunanimous verdict of guilty.

141 "It is within the sound discretion of the trid judge as to how long he will keep the jury in
deiberation, and this discretion will not be reviewed on gpped unless there has been a clear abuse of
discretion.” Dixon v. State, 306 So.2d 302, 304 (Miss. 1975) (quoting Gordon v. State, 149 So.2d
475, 477 (Miss. 1963)). If atrid judge believesthereisaposshility that ajury might reech averdict, he
may returnthejury for further ddiberations by amply indructing thejury to continueits deliberations or he
may give the Sharplin indruction. Brantley v. Sate, 610 So.2d 1139, 1142 (Miss. 1992).

42. McDondd's dternative argument of ineffective assstance of counsel due to counse’ sfalure to
require verba assent by dl jurors and to object to continued jury ddiberationsisaso without merit.  The
jury deliberated for three hours and ten minutes. None of the jurors expressed a desire to recess
deliberations at any time. Wefind that the trid judge acted within his judicid discretion in instructing the
jury to continue its ddliberations and there was no basis for objection by counsd.

VI.  WHETHER THE TRIAL COURT ERRED WHEN IT DENIED THE DEFENDANT’'S
MOTION FOR A DIRECTED VERDICT.

143.  Motionsfor directed verdict and motions for INOV are for the purpose of chalenging the legd
aufficiency of theevidence. Noev. State, 616 So.2d 298, 302 (Miss. 1993); Strong v. Sate, 600 So.2d
199, 201 (Miss. 1992). Inreviewing the sufficiency of the evidence questions, the court isrequired to view
the evidence in the light favorable to the State, giving it the benefit of dl reasonable inferences which may

be drawn from the evidence, and accepting as true that evidence which supports guilt. McClain v. Sate,

11



625 So0.2d 774, 778 (Miss. 1993). It must not weigh the evidence or its credibility asthat isthe province
of thejury. Id. The court may only reverse if the evidence is such that fair-minded jurors could only find
the defendant not guilty. Id.

44. Therewassubgantia evidence proving al dementsof the crime. Thecircuit court correctly denied
the motion for adirected verdict. McDonad's argument is without merit.

VIl.  WHETHER THE TRIAL COURT PROPERLY INSTRUCTED THE JURY WITH REGARD
TO THEELEMENTSCONTAINED IN MCDONALD'SINDICTMENT AND WHETHER
THE JURY WAS PROPERLY INSTRUCTED CONCERNING ACCOMPLICE
TESTIMONY.

145.  McDondd alegesthat jury indruction C-8 falled to track theindictment. Theindictment inrelevant

part reads:

Eric Shautey McDondd . . . in said county and state on or about the twenty-third day of
March, A.D., 2002 did wilfully, unlawfully and fdonioudy take the persona property of
BURNS& BURNSDBA BURNS& BURNSTEXACO, SCOOBA, MISS,, consisting
of saven hundred three dollars (703.00) in good and lawful currency of the United States,
from the persons and presence of Latasha Jones, Megan Grace, and Barbara Boyd,
agang the persons will, by violenceto said persons by the exhibition of adeadly weapon,
to wit: a sawed-off shotgun, putting the said employeesin fear of immediate injury to said
person.

Jury ingruction C-8, in its relevant part reads:

The Court ingtructs the jury that you should find from the evidence in this case, beyond a
reasonable doubt:

1. On or about the twenty-third day of March, 2002 in Kemper County, Mississippi;

2. The Defendant, Eric McDondd, acting doneor with another, did willfully and unlawfully
take the persona property of Burns and Burns Texaco in Scooba, from the person or
presence of Megan Grace, Barbara Boyd and Latasha Jones from their persons or
presence and againg their will, by violenceto their person or by putting such personin fear
of immediate injury to their person;

3. By the exhibition of a deadly weapon.

146. At the close of the trid, the State and McDonadd submitted jury instructions to the trid court.

McDonald' s counsel objected to the State' s jury indruction S-1 for falure to contain language that the

12



robbery was committed by violence. Thetrid court sustained the objection. After S-1 wasregected, the

court drafted C-8 to which McDonad renewed his objection arguing that it failed to follow the indictment.

147.  Aningruction which fails to instruct the jury in language that tracks the indictment does not
necessarily render it fatally defective. Duplantisv. State, 708 So.2d 1327, 1344 (Miss. 1998) (citingDoss
v. State, 709 So.2d 369 (Miss. 1996)); Berry v. State, 575 So.2d 1, 13 (Miss. 1990). The jury
ingtruction at issue properly addresses dl materia € ements of the indictment.

148. McDondd dso argues that an ingtruction on accomplice testimony was required. Lard was an
accomplice to the robbery and he testified at trid claiming McDonald committed the robbery. Because
this tesimony bolstered the store clerk’ s testimony which identified McDonad as the robber, McDonad
argues he was entitled to an accomplice ingtruction.

49. The granting of a cautionary ingtruction regarding accomplice testimony is discretionary with the
tria court. Wheeler v. State, 560 So.2d 171, 172 (Miss. 1990).

150. McDondd did not request an accomplice ingruction.  Therefore, heis procedurally barred from
rasing thisissue for thefirs time on gpped. Mack, 650 So.2d at 1320. Notwithstanding the procedural
bar, Lard' s testimony was corroborated with credible evidence of video images and eyewitness accounts
that McDonad was the person who robbed the store. The trid judge did not abuse his discretion by
omitting an ingtruction regarding the accomplice's testimony. The assgnment of error pertaining to jury
indructions is without merit.

VIlIl. WHETHERTHE STATEPROVIDED SUFFICIENT EVIDENCE TO PROVETHEARMED
ROBBERY WAS COMMITTED WITH VIOLENCE.

13



151. McDondd arguesthat hisindictment for armed robbery aleged violence but none was proven by
the State. Mississippi Code Annotated Section 97-3-79 (Supp. 2003) provides that armed robbery may
be committed by use of a deadly wegpon to be proved by violence applied to the person or by exhibition
of adeadly wespon. McDondd wasidentified on video brandishing awegpon in astore clerk’ sface and
demanding money. This evidence is sufficient to prove dl dements of the crime. Thisassignment of error
iswithout merit.

IX. WHETHER THE JURY VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF
THE EVIDENCE AND THE TRIAL COURT ERRED IN OVERRULING THE
DEFENDANT'SMOTION FOR A NEW TRIAL.

52. The dandard of review in determining whether ajury verdict is agang the overwheming weight

of the evidence iswell sattled. "[T]his Court must accept as true the evidence which supports the verdict

and will reverse only when convinced that the circuit court has abused itsdiscretion in failing to grant anew
trid."Dudley v. Sate, 719 So.2d 180, 182 (1 8) (Miss. 1998). Onreview, the Stateisgiven "the benefit
of dl favorableinferencesthat may reasonably be drawn from theevidence." Griffin v. State, 607 So.2d

1197, 1201 (Miss. 1992). "Only inthose caseswhere the verdict isso contrary to the overwhelming weight

of the evidence that to dlow it to stand would sanction an unconscionable injustice will this Court disturb

itongpped.” Dudley, 719 So.2d at 182. "This Court does not have the task of re-weighing the factsin
each case to, in effect, go behind the jury to detect whether the testimony and evidence they chose to
believe was or wasnot themost credible.” Langston v. State, 791 So.2d 273, 280 (1114) (Miss. Ct. App.

2001).

153.  Accepting astrue al evidence favorable to the State, there was more than sufficient evidence to

support the jury's findings.

14



154. A motion for a new trid aso asks the Court to hold that the verdict was contrary to the
overwhdming weight of the evidence. Crowley v. State, 791 So.2d 249, 253 (1 15) (Miss. Ct. App.
2000), citing Lane v. State, 562 So.2d 1235, 1237 (Miss. 1990). When amotion for anew tria ismade,
the court must accept astrue al evidence that favors the verdict. Youngblood v. State, 759 So.2d 479,
483 (117) (Miss.Ct. App. 2000) (citing Veal v. Sate, 585 So.2d 693, 695 (Miss. 1991)). Thegrant or
denid of amotion for anew tria rests within the sound discretion of the court. Conners v. State, 822
S0.2d 290, 293 (1 6) (Miss. 2001). That discretion should only be used to avoid an unconscionable
injudtice. I1d. Unless the reviewing court upon an examination of that evidence finds it so lacking that to
dlow the verdict to sland would sanction an unconscionable justice, the motion for anew tria should be
denied. McClain v. State, 625 So.2d 774, 778 (Miss. 1993).

155.  Asprevioudy stated, there was substantia evidence to support the conviction. The circuit court
did not abuse its discretion in denying these two motions.

X. WHETHERTHEDEFENDANT RECEIVED INEFFECTIVEASSISTANCE OF COUNSEL.

156. McDondd s remaining assgnments of error are ineffective assstance of counsd clamsat various
pointsin the proceedings. We review claims of ineffective assstance of counsdl based upon atwo- part
inquiry: (1) whether counsel's performance was deficient; and (2) whether that deficiency caused prejudice
to the defendant. Strickland v. Washington, 466 U.S. 668, 687, (1984). Deficient performance is
evauated by whether counsdl's advice fals outside objective parameters of professional reasonableness.
Id. at 687-88. Prgudiceis measured by whether the result of the proceedings would have been different

but for counsd's deficiency. Cole v. State, 666 So.2d 767, 775 (Miss. 1995).
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157.  Anagppellate court gpplies"astrong presumption that counsdl's conduct falswithin the wide range
of reasonable professiond assistance; that is, the defendant must overcomethe presumption that, under the
circumstances, the challenged action might be consdered sound trid strategy.” Burnsv. State, 813 So.2d
668, 673 (1 14) (Miss. 2001).

158. Toavoidalengthy discussion pertaining to thetwenty-fiveinstances of dleged ineffectiveassstance
of counsd to which McDondd aludes, we address collectively dl cams of ineffective assistance of
counsdl. Each ingtance of clamed ineffective assstance of counsal was andyzed in accordance with
Strickland and found to contain no meit.

159.  Withrespect to McDondd' s specific claim that counsel failed to investigate, McDondd provides
no evidence or assertions of what counsd should haveinvestigated or how such aninvestigationwould have
impacted his case favorably. A petitioner must alege with specificity and detall the clamed ineffective
assstance and how such actions, or inactions, prgudiced him. Brooksv. State, 573 So.2d 1350, 1353
(Miss. 1990).

160. McDondd argues his atorney faled to investigate mitigating evidence in preparation for his case
and failed to conduct interviews with witnesses.  Although McDondd has made the above assartions, he
did not provide alist of witnesses nor did he provide affidavits which set forth the facts and evidence to
support the clams. Moore v. State, 676 So0.2d 244, 246 (Miss. 1996).

161.  With respect to the overdl performance of the attorney, "counsd's fallure to file certain motions,
cdl certain witnesses, ask certain questions, or make certain objections fdls within the ambit of trid
strategy.” Cole v. State, 666 So.2d 767, 777 (Miss. 1995). There is no evidence that counsd was
ineffective in this case because counsel'stactics and strategy werein dl likelihood the best available course

to pursue.
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162. Consdering the overwhelming evidence of McDondd's guilt, this Court cannot conclude that
McDondd' strid attorney's performance asawholefell below the standard of reasonablenessand that the
mistakes, if any, were serious enough to erode confidence in the outcome of the trid below. Colemanv.
State, 749 So.2d 1003, 1012 (1 27) (Miss. 1999). This assgnment of error is without merit.

163. THE JUDGMENT OF THE CIRCUIT COURT OF KEMPER COUNTY OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF THIRTY YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AND PAY
RESTITUTION OF $7031 SAFFIRMED. THISSENTENCE SHALL RUNCONSECUTIVELY
TO SENTENCE IN CAUSE NO. 411-02. COSTS OF THIS APPEAL ARE ASSESSED TO
KEMPER COUNTY.

KING, C.J.,BRIDGESAND SOUTHWICK, P.JJ.,, THOMAS, LEE, IRVING,MYERS
AND GRIFFIS, JJ., CONCUR.
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