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THOMAS, J., FOR THE COURT:

1. Tyrone Stoval gpped's the denid of his petition for post-conviction rdief by the Copiah County

Circuit Court. On appeal, he asserts the following verbatim errors warranting reversa of the trid court's

decison:

l. WHETHER PROCEEDINGS VIOLATED THE HFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, AS WELL AS THE
CONSTITUTION OF THE STATE OF MISSISSIPPI, WHERE HE WAS SUBJECTED TO
DOUBLE JEOPARDY IN BEING CONVICTED OF ARMED ROBBERY AND
CONSPIRACY TO COMMIT EXACT SAME ARMED ROBBERY .



2.

13.

WHETHER SENTENCING ORDER OFFENDS DUE PROCESS OF LAW WHERE
SEPARATE VERDICTS AND JUDGMENTS WERE NOT ENTERED BY COURT IN
ACCORD WITH STATUTORY LANGUAGE.

WHETHER CLAIMS CONSTITUTES PLAIN ERROR AND A DENIAL OF
FUNDAMENTAL DUE PROCESS OF LAW WHICH WARRANTS EXCEPTION TO
PROCEDURAL BAR.

WHETHER TRIAL COURT ERRED IN FAILING TO CONDUCT AN EVIDENTIARY
HEARING IN THISMATTER BEFORE SUMMARILY DENYING THE MOTION.

Finding no badsin law for any of Stovdl's contentions, we affirm.
FACTS

OnAugust 21, 1998, Tyrone Stovall entered guilty pleasto one charge of armed robbery and one

charge of congpiracy to commit robbery. The charges were brought under a two-count indictment. For

the armed robbery, Stovall was sentenced to a prison term of ten years and a term of five years for the

conspiracy charge, sentences to run concurrently.

1.

Stovdll filed his petition for post-conviction relief in January 2003, dleging the same errorsas cited

above. The lower court dismissed the petition as untimely. Stovall then perfected gpped to this Court.

5.

ANALY SIS

Missssppi statute provides that a prisoner under sentence of a court of record may seek post-

conviction collaterd rdlief for up to three years from the date the judgment of conviction isentered. Miss.

Code Ann. 8§ 99-39-5(2) (Rev.2000). There are exceptions to the three-year limitation:

@ Cases in which the prisoner can demondrate either that there has been an
intervening decision of the Supreme Court of ether the State of Mississppi or the
United States which would have actudly adversely affected the outcome of his
conviction or sentence; or

2 The prisoner has evidence, not reasonably discoverable a the time of trid, which
is of such nature that it would be practically conclusve that had such been
introduced at trid it would have caused a different result in the conviction or
sentence; or



3 Cases in which the prisoner clamsthat his sentence has expired or his probation,
parole or conditional release has been unlawfully revoked; or
4 Flings for post-conviction relief in capita cases which shdl be made within one
year dfter conviction.

Miss. Code Ann. § 99-39-5(2) (Rev. 2000).
T6. The three-year limitation period expired more than ayear before Stoval filed his petition for relief.
None of the exceptions to the limitation period apply. The denid of the petition for relief as untimely was
quite correct. However, Stovall argues the time bar should not be gpplied as the errors he claims affect
his fundamenta conditutiond rights.
17. It is true that when the fundamentd rights of an individua are implicated in a petition for podt-
conviction rdlief, the procedurd time bar will not aways be applied to preclude review of the clams.
Luckett v. State, 582 So. 2d 428, 430 (Miss. 1991). However, the mere assertion of acongtitutional right
violation is not sufficient to overcomethetime bar. There must at least appear to be some basis for the
truth of the cdlaim beforethelimitation period will bewaived. Evenwithout the complication of thetimebar,
Stoval would il need to make some sort of showing of merit to hisclamsto avoid dismissa. Miss. Code
Ann. § 99-39-11(2).
118. Stovdl cannot support hisclams. The time bar was appropriately applied and it is the bass for
the decision of this court. We will, however, briefly address the merits of the claims made.

1. Double jeopardy
T9. Stoval argues he was subjected to double jeopardy in violation of hiscongtitutiona rightsby being
prosecuted and sentenced for both armed robbery and conspiracy to commit armed robbery. Stovall

contendsthe e ements of these crimes are the same and thus congtitute but one crime for which hemay only

be once punished.



110.  In determining whether two charged offenses actualy congtitute but one crime, we look to the
elements of each crime. Statev. Thomas, 645 So. 2d 931, 933 (Miss. 1994). Where one crime charged
requires proof of an additiona fact not required of the second charge, the chargesare, in fact, two separate
crimes. Id.
11. Conspiracy to commit a'med robbery, or any other crime, requires only the agreement among two
or more peopleto commit the crime. Miss. Code Ann. § 97-1-1(a) (Rev.2000). Armed robbery, onthe
other hand, requiresthe use of adeadly wegpon which placesanindividud infear of immediateinjury from
the weapon and the taking of personal property of another from his presence. Miss. Code Ann. 8§ 91-3-79
(Rev. 2000). Obvioudly, actua robbery requires the establishment of severd different facts than the
agreement to commit the act.
112.  Conspiracy isacomplete crimeinitsaf which doesnot mergeinto the completed offense. Thomas,
645 So. 2d at. 933. They are two separate crimes and prosecution for both the completed offense and
conspiracy to commit the completed offense does not viol ate the prohibition agai nst being twice prosecuted
for the same crime. 1d. Stovall was not subjected to double jeopardy.

2. Sgparate judgments and sentencing orders
113.  Stovdl next contends his right to due process of law was compromised by thefailure of the court
accepting his guilty pleasto enter separate judgments and orders as required by statute. The judgment as
issued recited both charges againgt him, the conviction thereof, and the sentence he recelved for each of
those charges.
14. Satute requiring convictions of two or more crimesin amulti-count indictment shall have separate
verdict and separate sentencesimposed. Miss. Code Ann. 8 99-7-2(3)-(4) (Rev. 2000). Asnoted above

the order and judgment recited both counts of the indictment, found Stovall guilty of each one, and imposed



separate sentencesfor each of the offenses. Itisunclear what isthe exact nature of Stovall'sclaim of error.
He may be arguing the judgments should have been placed on two separate pieces of paper rather than
one or he may be arguing two separate hearings were required. If the latter claim isintended, that isnot a
requirement. Both charges on amulti-count indictment may be handled in one hearing. Miss. Code Ann.
§99-7-2(2) (Rev. 2000). If heintendstheformer argument, thereisno basisfor that claminlaw. Stovall
does not cite any authority which would support the argument, if indeed that is his intended argument, nor
does the independent review by this Court find any such rule,

3. Fundamental right exception to procedural bar
115. Thisclamhasbeen previoudy addressed and resol ved against the gppellant. Weneed not reiterate
the discusson again.

4. Failureto conduct an evidentiary hearing
116. Findly, Sovdl arguesthetrid court erred in denying him an evidentiary hearing on his dams o
that he could have the opportunity to develop facts to support hisclams. He dso arguesthetrid court's
falure to review the transcript of his 1998 plea hearing was plain error.
17. Theerrors clamed by Stoval are questions of law, not fact. Thereis no factua evidence which
could be developed during a hearing that would in any way dter the outcome of thisclam. A completed
crime and the conspiracy to commit the completed crime will remain separate offenses regardless of what
may be sad in ahearing and the tria court would have no choice but to find a double jeopardy claim on
this basis without merit.
118.  Likewise, the document containing the judgmentsof conviction cannot be dtered by an evidentiary
hearing. 1t will continue to contain two charges, two convictions and two separate sentences. The tria

court would not have needed to review the plea hearing transcript to determine the outcome to Stoval's



dlegaions of error. They may only be resolved by resort to existing law. Failing to review a transcript
under these circumstances does not congtitute error.
119. THE JUDGMENT OF THE CIRCUIT COURT OF COPIAH COUNTY DENYING

POST-CONVICTION RELIEF ISAFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED
TO COPIAH COUNTY.

KING, C.J., BRIDGES AND SOUTHWICK, P.JJ., LEE, IRVING, CHANDLER,
MYERS, AND GRIFFIS, JJ., CONCUR.



