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KING, PJ., FOR THE COURT:
1. Richard Stone pled guilty in the Lowndes County Circuit Court to the statutory rape of atweve-
year-old child. He was sentenced to aterm of twenty yearsin the custody of the Mississippi Department
of Corrections. OnMarch 8, 2002, Stonefiled apetition for post-conviction collaterd relief. That petition
wasdeniedin May, 2002. Stonefiled asecond petition for post-conviction collatera relief entitled "motion

to withdraw guilty plea,” which was denied in September 2002. He filed a notice of apped which was



consdered as amotion for out-of-time appeal. That motion was denied. Stone hasfiled this appeal pro
se dleging the following errors:

|. Did thetrid court err in denying Stone's motions for post-conviction collaterd relief and out-of-time
appedl?

[I. Did Stonereceive anillegd sentence?

[11. Was Stone's guilty pleavoluntary?

IV. Did Stone receive effective assstance of counsel?
V. Did Stone receive a disproportionate sentence?

VI. Was Stone denied his due process and equa protection rights in violation of the United States
Condtitution?

FACTS
92. The transcript attached to Stone's brief indicated that on August 27, 2001, he pled guilty to a
charge of statutory rape. The charge was read and it was ascertained that Stone was the defendant
charged in the indictment. Then, the trid judge questioned Stone to determine whether his plea to the
charge of gatutory rape was knowingly and voluntarily made.
113. The trid judge asked Stone if he understood that a guilty pleawould waive hisright to ajury trid
and other condtitutiond rightsincluding the right & trid to testify in his own behdf, or not to testify, as he
chose. Stone acknowledged that he understood his rights and affirmed his desire to plead guilty.
14. The trid judge questioned Stone's attorney about whether he had explained the maximum and
minimum sentences required by law and the eements of the offense to Stone. Stone's attorney indicated
that he did in fact advise his client of this information.
5. The trid judge determined that Ston€e's guillty plea was voluntarily and knowingly entered. Upon

this determination, the court accepted Stone's guilty plea.



T6. The trid court sentenced Stone to a term of twenty years in the custody of the Mississippi
Department of Corrections.
7. On March 8, 2002, Stone filed a petition for production of records. This motion was treated as
amoation for pogt-conviction relief and was denied on May 28, 2002. No apped was taken from that
denid.
18. On June 21, 2002, Stonefiled a petition for post-conviction collaterd relief seeking withdrawa of
hisguilty plea. Anorder was entered denying hisrequest for relief on September 7, 2002. No apped was
taken from that denid of relief.
T9. On September 30, 2002, Stonefiled another petition for post-conviction collaterd relief dong with
anaffidavit of poverty requesting gppointment of new counsd, dleging ineffective assstance of counsd, and
dleging adenid of his condtitutiona rights. On November 22, 2002, this petition was denied as well.
110. OnJanuary 13, 2003, the Lowndes County Circuit Clerk's office received anotice of apped from
Stone. Thecircuit clerk'sofficeinformed Stone by Ietter that his appea deadlinewas December 22, 2002,
and that the notice would be considered by the judge asamotion for out-of-time apped. On February 20,
2003, the trid judge denied the motion.

ISSUESAND ANALYSIS
11.  ThisCourt will first addresswhether thetrid court should have granted Stone's out-of-time gpped.
12. Stone pled guilty and was sentenced on August 27, 2001. Stone filed amotion for production of
records on March 8, 2002. This motion was dismissed in May 2002. Stone filed a motion to withdraw
guilty pleaon June 21, 2002. That motion was denied in September 2002. He filed another motion
requesting certain post-conviction relief on September 30, 2002, which was denied in November 2002.

Stone then filed anotice of appea which was received by the circuit clerk's office on January 13, 2003.



The circuit clerk's office advised Stone by letter that the trid court would take the notice under
congderation as a motion for out-of-time appeal. The motion was denied on February 20, 2003. For
Stone's out-of-time gppeal motion to be granted, it had to meet the requirements of Mississppi Rule of
Appellate Procedure 4(a), (g), or (h).! Stone's motion did not meet those requirements. The trid court
noted that Stone did not show "good cause" to judtify alowing an out-of-time apped of the court's find
order of November 2002.

113. Stone's remaining issues are procedurdly barred for the fallure to (1) timely apped and (2) asa
successve writ. Onat |east two occasions, in June 2002 and September 2002, Stonefiled petitions
requesting relief which could be granted within the purview of the Missssppi Uniform Pogt-Conviction
Collaterd Rdief Act pursuant to Missssippi Code Annotated Section 99-39-5. His petitions for relief

were denied and no gppeds were taken. An order entered which denies post-conviction relief is

! Mississippi Rule of Appellate Procedure 4(a),(g), and (h) provides. (a) Appeal and
Cross-Appeals in Civil and Criminal Cases. Except as provided in Rules 4(d) and 4(e), in a civil or
crimina case in which an gpped or cross-apped is permitted by law as of right from atria court to the
Supreme Court, the notice of gpped required by Rule 3 shdl befiled with the clerk of thetrid court within
30 days after the date of entry of the judgment or order appeded from. If anctice of gpped is mistakenly
filed in the Supreme Court, the clerk of the Supreme Court shall note on it the date on which it was
received and trangmit it to the clerk of thetria court and it shal bedeemed filed in thetria court on the date
S0 noted.

(9) Extensions. Thetria court may extend the timefor filing anotice of apped upon motion filed not later
than 30 days after the expiration of the time otherwise prescribed by this rule. Any such motion which is
filed before expiration of the prescribed time may be granted for good cause and may be ex parte unless
the court otherwise requires. Notice of any such motion which isfiled after expiration of the prescribed time
shdl be given to other parties, and the motion shal be granted only upon ashowing of excusable neglect.
No such extenson shdl exceed 30 days past such prescribed time or 10 daysfrom the date of entry of the
order granting the motion, whichever occurs later.

(h) Reopening Time for Appeal. Thetrid court, if it finds (a) that a party entitled to notice of the entry
of ajudgment or order did not receive such notice from the clerk or any party within 21 days of its entry
and (b) that no party would be prejudiced, may, upon motion filed within 180 days of entry of the judgment
or order or within 7 days of receipt of such notice, whichever is earlier, reopen the time for apped for a
period of 14 days from the date of entry of the order reopening the time for apped.
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considered a find judgment. Miss. Code Ann. Section 99-39-23(6) (Supp. 2003). The order denying
post-conviction relief is a bar to a second or successive motion. 1d. There are exceptionsto thisrule as
noted in Retherford v. State, 749 So. 2d 269 (19) (Miss. Ct. App. 1999):

The exceptions under Mississippi Code Annotated Section 99-39-23(6) only alow the
filing of a successve writ if the argument presented within the writ falls under one of the
exceptions and has not been previoudy argued and a decison rendered on the merits by
thetrid court. In Sneed v. State, 722 So. 2d 1255, 1256 (Miss.1998), Sneed had filed
two petitions for pogt-conviction relief. The first petition was denied. 1d. Sneed filed a
motion to reconsider his post-conviction motion and again it was denied. Id. It was not
until after the second denid that Sneed proceeded with the gpped process. Id. The
supreme court held that since Sneed failed tofileatimey apped after thefirdt petition was
denied his gpped on the successive writ was out-of-time, and hewas barred from bringing
asuccessve mation. 1d.

Stone hasfailed to establish that he meets any of the exceptions.

714. Having reviewed the record, this Court finds that the trid judge followed the Mississppi Rules of
Appdlate Procedure regarding motions for out-of-time appeals, and we affirm the trid court's decision.
Additiondly, we find that Stone's request for post-conviction rdlief is barred as a successive petition.
115. THE JUDGMENT OF THE LOWNDES COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEF IS AFFIRMED. COSTS ARE ASSESSED TO LOWNDES

COUNTY.

McMILLIN,C.J.,,SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



